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The  Council  of  Revision  was  created  by  ^  third  seetion  of 
the  Constitation  of  1777.  The  seotLon  was  intradtieed<)ii  the  Ist 
of  April  of  that  year,  by  Bobert  R  Livingston  (aftef^ajrd  Chan- 
oellor  of  the  State),  in  the  Convention  of  Bepresentativeis  pF  the 
State  of  New  York,^  and  the  original  draft  is  in  his  handwriting.* 
After  stating  that  '^laws  inconsistent  with  the  spirit  of  this  Con- 
stitation or  with  the  pnblic  good  may  be  hastily  and  unadvisedly 
passed;"  it  ordains  "that  the  Governor  for  the  time  being,  the 
Chancellor  and  Jndges  of  the  Supreme  Court,  or  any  two  of  them, 
togetlier  with  the  Governor,  shall  be  and  h^eby  are  constitated  a 
Council  to  revise  all  bills  about  to  be  passed  into  laws  by  the 
Legislatare^  and  for  that  purpose  shall  assemble  themselves  from 
time  to  time,  wlien  the  Legislature  shall  be  convened;  for  which, 
nevertheless,  they  shall  not  receive  any  salary  or  consideration 
xmder  any  pretense  whatever.  And  that  all  bills  which  have 
passed  the  Senate  and  Assembly  shall,  before  they  become  kws, 

1  Journal  Provincial  Convention,  N.  Y.,  voL  1,  p.  860. 
•  IfisoeOanaotia  PH)en  (MSa),  37,  p.  540,  in  the  Secretary  of  State's  office^ 
N.T. 
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be  presented  to  the  said  Council  for  their  revisal  and  considera- 
tion ;  and  i^  upon  such  revision  and  consideration,  it  should  appear 
improper  to  the  Council,  or  a  majority  of  them,  that  the  said  bill 
should  become  a  law  of  this  State,  that  thej  return  the  same,  to- 
gether with  their  objections  thereto  in  writing,  to  the  Senate  or 
House  of  Assembly,  in  whichsoever  the  same  shall  have  originated, 
who  shall  enter  the  objections  sent  down  by  the  Council,  at  large 
in  their  minutes,  and  proceed  to  reconsider  the  said  bilL 

"But  ii^  after  such  reconsideration,  two-thirds  of  the  said  Senate 
or  House  of  Assembly  shall,  notwithstanding  the  said  objections, 
agree  to  pass  the  same,  it  shall,  together  with  the  objections,  be 
sent  to  the  other  branch  of  the  Legislature,  where  it  shall  also  be 
reconsidered,  and,  if  approved  by  two-thirds  of  the  ijaembers  pre- 
sent, shall  be  a  law.'' 

To  prevent  any  unnecessary  delays^  it  was  ordained  that  if  any 
bill  should  not  be  returned  by  the  Council,  within  ten  days  after  it 
should  have  been  presented,  the  same  should  be  a  law,  unless  the 
Legislature  should,  by  theJr  adjournment,  render  a  return  of  the 
bill  within  ten  days  impracticable;  in  which  case  the  biU  should 
be  returned  on  th^^fii^  day  of  the  meeting  of  the  Legislature,  after 
the  expirat4ot[5!)f  the  said  ten  days. 

It  wj».  also  provided  by  the  act  entitled  "An  act  further  to 
orgaoizelthe  Government  of  this  State,"  passed  the  16th  of  March, 
1778,  "that  whenever  and  as  often  as  a  bill  shall  have  been  re- 
vised by  the  Council,  and  they  shall  have  thereon  declared  that  it 
did  not  appear  to  them  improper  that  the  said  bill  should  become 
a  law  of  this  State;  or  if  tiie  said  biU  shall  have  been  before  the 
said  Council,  by  the  space  of  ten  days,  and  shall  not  have  been 
returned  by  the  said  Council,  with  their  objections  thereto,  as  by 
the  CJonstitution  of  this  State  is  required;  whereby  the  same  sball 
Ixave  become  a  law  of  this  State,  a  certificate  thereoi^  as  the  case 
may  be,  to  be  subscribed  by  the  person  administering  the  govem- 
ment  of  this  State  for  the  time  being,  shall  be  indorsed  on  such 
law.    Whereupon  the  said  person  administering  the  government, 
sliall,  with  his  own  proper  hand,  deliver  such  law  to  the  Secretary 
of  the  State  for  the  time  being,  or  his  sworn  Deputy;  who  shall 
cause  the  same  to  be  deposited  in  the  Secretary's  office,  and  re- 
corded  in  a  book  or  books,  to  be  kept  for  that  purpose. 
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"And  that  whenever,  and  as  often  as  a  bill  retained  by  tlie  said 
Council  to  be  reconsidered,  shall,  notwithstanding,  be  passed  into 
a  law,  the  President  of  the  Senate,  or  Speaker  of  the  Assembly,  in 
whichsoever  the  same  shall,  upon  such  reconsideration,  last  pass, 
shall  deliver  such  law,  with  his  own  proper  hand,  to  the  Secretary 
of  the  State  for  the  time  being,  or  his  sworn  Deputy,  to  be  depo- 
sited and  recorded  as  aforesidd ;  and  the  said  Secretary  or  his  said 
Deputy  shall  attend  at  every  session  of  the  Legislature,  for  the 
purpose  of  receiving  laws  to  be  delivered  to  him  as  aforesaid." 

The  Council  had  a  Clerk,  and  sat  with  closed  doors.  At  first 
the  Senate  by  one,  and  the  Assembly  by  two  of  their  members, 
sent  to  the  Coimdl  the  bills  passed  by  them,  and  the  Council 
directed  the  Chancellor,  Chief  Justice  or  one  of  the  Justices,  to 
deliver  a  copy  of  the  resolution,  signed  by  the  Governor,  that  it 
did  not  appear  improper  that  the  bills  submitted  to  them  should 
become  laws,  to  either  the  Senate  or  Assembly.  If  the  Council 
objected  to  any  of  the  bills,  a  copy  of  the  objections,  signed  by  the 
Gbvemor,  with  the  bill,  was  also  delivered  as  above  to  the  branch 
of  the  Legislature  which  last  passed  it. 

Li  1785,  the  Assembly  reduced  their  number  to  one,  but  in 
1788  restored  it  to  two,  the  Senate  then  raising  theirs  also  to  two, 
which  continued  till  1808,  when  the  Clerk  of  the  Council,  and  the 
Clerks  of  the  two  Houses  were  directed  to  deliver  the  messages. 

During  the  existence  of  the  Council,  they  returned  one  hundred 
aad  sixty-nine  bills  with  their  objections  to  the  Legislature.  Fifty- 
one  of  the  bills,  so  returned,  were  passed  into  laws  by  the  Legis- 
lature by  a  two-third  vote;  the  remainder  (one  hundred  and 
eighteen)  failed,  in  consequence  of  the  objections,  to  become  laws. 

Objections  to  thirty-one  bills,  in  addition,  were  submitted  to  the 
Council,  by  the  members  thereoi^  in  whose  charge  they  were 
placed,  but  were  not  sanctioned  by  a  majority  of  the  Council,  and 
consequently  not  communicated  to  the  Legislature. 

The  Council,  after  an  existence  of  about  forty-four  years,  was 
abolished  by  the  Convention  of  1821,  and  its  power  lodged  solely 
in  the  hands  of  the  Governor  by  the  Constitution  of  that  year. 

The  Coubt  fob  the  Trial  of  Impeachments  and  the  Cob- 
RECTnoN  of  Errors,  being  the  court  of  last  resort  in  the  Stat6,  was 
created  also  by  the  Constitution  of  1777. 
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A  coturt  of  final  resort  was  known  in  the  earliest  Dutch  period 
of  the  Colony  of  New  York.    From  the  decrees  of  the  Coxincil  of 
Peter  Minuet^  Governor  of  the  Colony  in  1620  (which  Council  was 
invested  with  judicial  as  well  as  legislative  and  executive  powers), 
lay  an  appeal  to  the  Amsterdam  Chamber  of  the  West  India  Com- 
pany.   A  right  of  appeal  was  also  reserved  in  the  charter  granted 
by  the  above  Company  to  the  Patroons  of  the  Colony,  from  their 
courts,  wheiis  judgment  was  rendered  for  a  sum  exceeding  fifty 
guilders,  to  the  Director-Gteneral  and  Coimcil  of  New  Amsterdam. 
This  right,  however,  was  rendered  nugatory  by  the  Patroons  exact- 
ing from  the  tenants,  as  a  preliminary  condition  to  their  entering 
the  manor,  that  they  should  not  appeal  from  the  decisions  rendered 
in  the  courts  of  the  former.    A  right  of  appeal  also  lay  from  the 
decisions  of  William  Elieft,  Colonial  Governor  in  1688,  and  his 
Council,  to  the  Amsterdam  Chamber,  although  that  right  was  alao 
defeated  by  the  imposition  of  fine  and  imprisonment  on  the  per^ 
son  who  attempted  it 

Prom  the  Court  of  the  "Schout,  Burgomasters  and  Scbepens," 
granted  by  the  Amsterdam  Chamber  to  the  colonists  during  the 
governorship  of  Peter  Stuy  vesant,  lay  an  appeal  to  the  Supreme 
Court  (composed  of  the  Governor  and  Council)  of  the  Province,  at 
New  Amsterdam. 

The  Court  of  Assize,  established  under  the  Code  (framed  by 
direction  of  the  Ihike  of  York,  and  known  as  the  "Duke's 
Laws")  in  1665,  when  Richard  Nicholls  was  Governor,  possessed 
ap.  appellate  jurisdiction  over  all  inferior  courts. 

The  Court  of  Oyer  and  Terminer,  created  by  the  act  of  the 
General  Assembly,  under  the  administration  of  Governor  Dongan, 
passed  on  the  29th  of  October,  1683,  entitled  "An  act  to  settle 
courts  of  justice,"  held  a  general  appellate  jurisdiction  over  the 
other  courts  of  the  Colony,  subject  to  an  appeal  to  the  King.  From 
the  judgments  and  decrees  of  the  Court  of  Chancery  (held  by  the 
Governor  and  Council),  also  erected  by  the  actj  lay  an  appeal 
likewise  to  the  King. 

The  act  of  1691,  imder  Sloughter's  administration,  established 
appeals  in  the  following  manner:  From  the  Court  of  Mayor  and 
Aldermen,  and  Courts  of  Common  Pleas  to  the  Supreme  Court^  for 
any  judgment  above  the  value  of  twenty  poimds;  and  from  the 
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Supreme  Court  at  New  York  to  the  Court  of  Appeals,  consierting 
of  the  Goyemor  and  Coxmeil,  for  any  judgment  above  the  value 
of  one  hundred  pounds;  and  £rom  the  latter  jurisdiction  to  their 
Majesties  (William  and  Mary)  in  Council  for  any  decree  or  judg- 
ment above  the  value  of  three  hundred  pounds.  Provided  the 
party  or  parties,  so  appealing,  first  paid  all  the  costs  of  the  judg- 
ment or  decree  ftom  which  the  appeal  arose,  and  entered  into 
lecc^nizance,  with  two  sufficient  sureties  for  double  the  debt  or 
matter  recorded  against  him  or  them,  to  the  court  from  which  they 
appealed,  that  he  or  they  would  prosecute  the  said  appeal  with 
effect,  and  make  return  thereof  within  twelve  months  after  the 
said  appeal  was  made.  If  de&ult  should  happen  thereon,  then 
execution  to  issue  upon'  the  judgment  against  the  party  or  the 
sureties  of  course  without  scire  /ados. 

In  Chief  Justice  Smith's  letter  to  BeUamont,  in  November, 
1700,  he  states  that  the  above  recognizance  was  to  the  court  to 
which  parties  appealed,  "that  they  would  prosecute  the  said  appeal 
with  effect,  and  make  return  thereof;  if  from  the  Supreme  Court 
to  the  Governor  and  Council,  in  sue  months;  if  from  the  Gover- 
nor and  Council  to  his  Majesty  in  Council,  within  twelve  months 
after  the  said  appeal  or  appeals  so  made."  ^ 

In  1753  the  amount  determining  the  right  of  appeal  from  the 
Supreme  Court  to  the  Governor  and  Council  was  altered  from 
one  hundred  to  three  hundred  pounds,  and  from  the  latter  tribu- 
nal to  the  Eang  and  Privy  Council  from  three  hundred  to  five 
hundred  pounds. 

The  thirty-second  section  of  the  Constitution  of  1777,  declared 
that  a  court  should  be  instituted  for  the  trial  of  impeachments 
and  the  correction  of  errors  under  the  regulations  which  should  be 
established  by  the  Legislature,  and  to  consist  of  the  President  of 
the  Senate,  for  the  time  being,  and  the  Senators,  Chancellor  and 
Judges  of  the  Supreme  Court,  or  the  major  part  of  them.  K 
the  Chancellor  or  Judges  should  be  impeached,  they  should  be 
suspended  from  exercising  their  offices  until  acquitted;  and  when 
an  appeal  from  a  decree  in  equity  on  a  question  of  law  brought 
up  by  writ  of  error  on  a  judgment  of  ike  Supreme  Court  should 
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be  heard,  the  Chancellor  or  Judges  should  indform  the  court  of  the 
reasons  for  the  decree  or  judgment^  but  have  no  voice  in  the  final 
matter. 

The  power  of  impeachment  of  all  officers  of  State  was  vested  in 
the  House  of  Assembly,  the  requisite  for  finding  of  which  impeach- 
ment was  by  avote  of  two-thirds  of  the  members  present;  and  no 
judgment  of  the  court  was  yalid  unless  assented  to  by  two-thirds 
of  the  members  thereof  present,  Ihe  members  having,  previous  to 
the  trial,  been  sworn  truly  and  impartially  to  try  and  determine 
the  charge  according  to  evidence.  The  judgment  extended  only 
to  removal  firom  office  and  disqualification  to  hold  any  place  of 
honor,  trust  or  profit  under  the  State;  although  the  convicted 
party  was  subject  to  indictment,  trial  and  punishment  under  the 
general  laws.  The  impeached  or  indicted  party  was  allowed  coun- 
sel on  the  trial,  as  in  civil  cases. 

The  act  passed  on  the  28d  of  November,  1784,  instituting  the 
above  court  in  pursuance  of  the  Constitution,  gave  directions 
for  the  sittings  of  the  court,  for  a  seal  and  a  clerk,  and  the  man- 
ner of  proceeding  upon  impeachment;  directed  that  all  errors 
in  the  Court  of  Chancery,  Supreme  Court,  Court  of  Probate  and 
Admiralty,  except  in  cases  of  captures,  should  be  corrected  in 
this  court;   also  directed  the  proceedings  in  the  writ  of  error, 
on   a  judgment  of  the  Supreme  Court,  or  an  appeal  firom  a 
decree  of  the  Court  of  Chancery,  or  from  an  order  or  sentence  of 
a  Court  of  Probate  or  Admiralty ;  and  farther,  that  all  appeals 
from  decretal  orders  of  Chancery,  or  firom  a  sentence,  judgment^ 
decree  or  order  of  the  Court  of  Admiralty  or  Probate,  should  be 
made  within  flfi»en  days  next  after  such  sentence,  judgment,  decree 
or  order;  and  all  writs  of  errors  upon  judgments  in  the  Supreme 
Court,  or  appeals  fiiom  final  decrees  in  Chancery,  should  be  brought 
within  five  years  next  after  rendering  the  judgment  or  making  the 
decree.    The  act  also  directed  that  the  President  of  the  Senate 
shonld  have  a  casting  vote  in  case  of  an  equal  division  of  opinion 
among  the  other  members  of  the  court,  but  have  no  other  vote  • 
also,   that  writs  of  error  in  civil  cases,  and  criminal  cases  not 
capital,  were  writs  of  right  and  should  issue  of  course,  but  in 
capital  cases  were  writs  of  grace.    Li  all  cases  the  writs  to  be 
issued  by  the  Chancellor ;  but  in  those  capital,  only  on  order  upon 
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motion  or  petition,  -with,  notice  to  the  Attorney  •General  or  State 
prosecutor. 

The  Constitation  of  1821  reaffiimed  the  powers  of  the  conrt 
without  change,  except  that  a  m2ijonty  of  the  m^nbers  of  Asaem* 
bly  present  should  concur  in  an  impeachment^  instead  of  two-thirds. 

After  an  existence  of  nearly  serenty  years,  the  court  was 
abolished  by  Ihe  Cionstitution  of  1646.  Its  powers  in  cases  of 
impeachment  were  transferred  to  a  court  composed  of  the  Presi* 
dent  of  the  Senate,  the  Senators,  or  amajor  part  of  them,  and  the 
Judges  of  the  Court  of  Appeals,  or  a  major  part  of  them,  and  its 
jurisdiction  as  an  i^pellate  court  to  the  Ciourt  of  Appeals. 

The  present  Court  for  the  Trial  of  Impeachm^ts  is  a  court  of 
record,  having  a  seal  When  summoned,  it  is  directed  to  be  held 
at  the  cajHtol,  in  Albany,  and  the  clerk  and  officers  of  the  Senate 
to  be  the  clerk  and  officers  of  the  court  The  Presidoit  of  the 
S^ate  to  be  the  presiding  officer,  and  in  his  absence,  tiie  Chief 
Judge  of  the  Court  of  Appeals,  and  in  the  absence  of  the  two, 
such  oAer  znember  as  the  court  shall  elect 

The  Court  ofAppeaiB  is  composed  of  eight  judges,  four  elected 
by  the  State  at  large  for  dght  years,  and  four  selected  from  the  class 
of  Justices  of  the  Supreme  Ccrart  having  the  shortest  time  to  serve. 

The  Judge  of  the  Court  of  Appeals,  elected  by  the  State  at  large, 
having  (under  the  classification  adopted  in  section  lour  of  article  two 
of  the  act  in  relation  to  the  judiciary,  passed  May  12tfa,  1847)  the 
shortest  time  to  serve,  is  constituted  the  Chief  Judge  of  the  said  court 

There  is  also  a  clerk  of  the  Court  of  Appeals  (ex-offido  derk 
of  the  Supreme  Court),  elected  by  the  State  at  large,  to  hold  his 
office  for  three  years,  giving  bond  to  the  State  in  the  penalty  of 
$26,000,  with  two  sufficient  sureties,  for  the  &ithful  performance 
of  his  duties,  which  bond  is  filed  with  the  Comptroller.  He  is 
directed  to  keep  his  office  at  the  seat  of  government;  to  aj^oint  a 
deputy  by  writing  under  his  hand  and  seal,  who  is  to  take  the  oath 
of  office,  and  act  as  derk  in  case  of  vacancy  in  the  office,  or  when 
tiie  said  derk  is  absent  or  incapable  of  performing  his  duties. 

Four  terms,  viz.,  on  the  first  Tuesday  of  Januaryi  the  fourth 
Tuesday  of  March,  the  third  Tuesday  of  June,  and  last  Tuesday 
of  September,  are  hdd  every  year  at  the  Capitol  in  the  dly  of 
Albany,  to  continue  as  long  as  the  court  shall  deem  nepessazj. 
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Six  judges  constitute  a  quorum,  and  the  concurrence  of  five  is 
necessaij  to  pronounce  a  judgment.  The  case  must  be  reheard 
if  five  do  not  concur,  but  no  more  than  two  rehearings  shall  be 
had,  and  i^  on  the  second  rehearing,  five  judges  do  not  concur,  the 
judgment  is  affirmed. 

There  is  a  reporter  appointed  by  the  Governor,  LieutenantrQov- 
emor  and  Attorney-General,  called  the  State  Eeporter,  holding  his 
office  for  three  years,  but  removable  by  the  concurrent  vote  of  the 
Legislature. 

The  Legislature  may  authorize  the  judgments,  decrees  and  deci- 
sions of  any  local  inferior  court  of  record  of  original  civil  juris- 
diction established  in  a  city ,  to  be  removed  tor  review  directly  into 
the  Court  of  Appeals. 

Chaj^oebt  JuBisniGTiON  is  first  traced  in  our  Colonial  annals 
to  the  courts  organized  xmder  the  '^Duke's  Laws."  The  courts  in 
the  various  towns  heard  matters  in  equity  for  a  sum  not  exceed- 
ing five  pounds,  but  in  the  Courts  of  Sessions  in  the  three  (east, 
west  and  north)  ridings,  there  was  no  limitation,  while  the  Court 
of  Assize  (the  highest  tribunal)  had  equitable  cognizanoe  where 
the  amount  exceeded  twenty  pounds,  The  mode  of  proceeding 
was  by  bill  and  answer.  Witnesses  were  exanuned  in  the  same 
nuutiner  as  in  the  English  Court  of  Ghanceiy,  and  all  matters  were 
determined  without  a  jury. 

From  this  period  (1666)  the  above  judicial  organization  con- 
tinued (with  the  exception  of  an  interruption  from  August,  1673, 
to  October,  1674.  during  which  time  the  Dutch  again  possessed 
the  Province  under  Colve)  until  1688,  when  the  G^eral  As- 
senxbly,  convened  by  Governor  Dongan,  erected,  under  the  act 
to  "settle  courts  of  justice,^'  among  other  tribunals  a  separate 
Court  of  Chancery  for  the  province  at  large/  This  court  was 
held  by  the  Governor  and  CounciL  The  former  had  authority 
to  clioose  a  Chancellor  in  his  stead,  and  be  assisted  by  such  other 
persons  as  he  should  see  fit,  together  with  necessary  clerks  and 
other  officers.  The  court  had  cognizance  of  all  equitable  matters, 
and  was  moreover  the  highest  Colonial  tribunal 

*  The  Court  of  Chancery  in  England  is  of  great  antiquity.  It  is  traced  to  the 
r^gn  of  Alfred,  (872-901),  and  was  not  then  a  court  instituted,  bat  afiSrmed  to  be 
ULen  existing.  4  Ooke^»  BuHMeB,  p.  7a 
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On  the  sixteenth  of  Febmary,  in  the  above  year,  the  first  Court 
of  Chancery  was  held  by  the  Grovemor  and  Council,  the  terms 
thereafter  being  on  the  first  Thursday  of  every  other  month  during 
the  year. 

In  the  act  of  1691,  passed  by  the  General  Assembly  convened 
by  Governor  Slonghter  in  the  commencement  of  that  year,  was  a 
provision  for  a  Court  of  Chancery,  the  same  as  in  the  act  "to  settle 
courts  of  justice." 

The  act  of  1691  was  limited  to  two  years,  but  the  judicial  organi- 
zation under  it  was  (with  some  changes)  continued  by  three  other' 
acts  till  Apnl,  1698,  when  the  organization  ceased  with  the  expi- 
ration of  the  last  act  But  although  the  other  courts  were  revived 
by  an  ordinance  of  Ck>vemor  Bellamont  and  Council  in  1699,  there 
was  no  organization  of  the  Court  of  Chancery  until  1701,  when 
Lieutenant-Governor  Nan&n,  under  an  order  firom  the  Lords  of 
Trade,  established  a  court  by  an  ordinance  issued  on  the  second  of 
April  of  that  year,  to  be  held  by  the  Governor  and  Coundl,  or 
any  two  of  the  board,  on  the  first  Thursday  of  every  month.  He 
also  appointed  masters,  clerks  and  a  register.^  The  court  was 
opened  on  the  first  Thursday  in  September  of  said  year.* 

The  Greneral  Assembly,  questioning  the  right  of  the  crown  to 
establish  an  equity  court  in  the  colony,  commenced  an  opposition 
against  it.  An  opposition  to  the  court  had  long  existed  among 
the  people,  and  continued  for  years  after  this  act  of  the  Assembly, 
if  it  ever  entirely  ceased.  Public  complaint  was  made  from  time 
to  time,  not  only  as  to  the  erection  of  the  court,  but  the  exorbi- 
tance of  the  fees  and  the  unjustness  of  the  decrees. 

This  opposition  was  not  against  a  Court  of  Chancery  as  such. 
On  the  contrary,  a  court  of  that  character  was  considered  neces- 
sary, as  is  shown  by  the  address  of  the  General  Assembly  in  1737, 
when  George  Clarke  was  Governor;  and  by  the  declaration  of  the 
historian,  Smith,  that  ^'a  Court  of  Equity  is  absolutely  necessary, 
but  whether  private  property  ought  to  be  in  the  hands  of  the 
Gtevemors  I  leave  others  to  determine."" 

>  Smith's  History,  N.  Y.  (Carey's  ecL),  p.  113. 

'  Letter  of  Attorney-Gknenl  Sampson  Shelton  Broaghton  to  the  Lords  of 
Trade.  Land,  DoCy  914;  Col  Doc,  yoL  4. 
•  Smith,  pp.  274,  276. 
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• 

The  oppofiition  iras  directed  against  the  election  of  the  court  bj 
ordinance  of  the  Crown  and  the  Gk>yemors  acting  as  GhanoelloiB, 
the  inhabitants  being  of  opinion  that  the  creation  of  the  court 
should  be  by  act  of  the  Oeneial  Assembly  of  the  Province. 

In  June,  1702,  by  an  ordinance  of  the  Governor  (Lord  Corn- 
bury),  in  Council,  the  Court  of  Chancery  was  suspended  until  the 
Chief  Justice  and  Second  Justice  of  the  Supreme  Court  reported 
'^such  method  as  would  render  the  said  court  diost  useful  and  least 
burthensome  to  the  subject,"  and  also  a  just  and  reasonable  table  of 
'  fees.*  In  February,  1703,  these  officers  made  their  report,  and  laid 
before  the  Governor  a  table  of  fees  "by  them  made  and  moderated." 
Consequently  Lord  Combury,  by  an  ordinance  in  November  fol- 
lowing, revived  and  established  the  said  court  according  to  the 
method  of  the  High  Court  of  Chancery  in  England. 

Such  was  the  feeling  against  the  suspended  tribunal,  that  in 
November  after  the  ordinance  of  June,  1702,  a  bill  passed  the 
General  Assembly  "to  declare  the  illegality,  and  frustrate  the 
irregular  proceedings,  extortions  and  decrees  of  the  late  pretended 
Court  of  Chancery."' 

In  the  Assembly  which  met  in  August,  1708,  the  Committee  of 
Grievances  reported,  among  other  resolutions  (leveled  against  the 
administrati(Mi  of  Lord  Combury,  who  continued  as  Governor 
until  the  arrival  of  Lord  Lovelace  in  December  following),  one 
declaring  "that  the  erecting  a  court  of  equity  without  consent  in 
General  Assembly  is  contrary  to  law,  without  precedeut,  and  of 
dangerous  consequence  to  the  liberty  and  properties  of  the  sub- 
jects."' 

In  1711,  Governor  Hunter  (who  had  arrived  the  year  before, 
as  the  successor  of  Lord  Lovelace)  began  to  exercise  the  office  of 
Chancellor,  having,  in  October  of  that  year,  appointed  two  mas- 
ters, a  register,  an  examiner  and  two  clerks,  and  proclaimed  the 
sitting  of  the  court  to  be  on  Thursday  of  every  week.* 

The  Assembly  upon  this  reiterated  the  resolution  of  1708,  and 
remonstrated  to  the  Lords  of  Trade,  who,  however,  in  a  letter 

^  2d  YoL  Beyised  Laws  1813,  Appendix. 

*  Journal  General  Afisemblj,  New  York,  voL  1,  p.  157. 

•  The  same,  toL  1,  p.  224. 

«  Smith,  p.  14&  (Carey's  ed.) 
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to  the  Governor,  approved  his  conduct,  blamed  the  Assembly,  and 
declared  the  right  of  the  Crown  to  the  erection  of  an  equity  court 

The  court  was  continued  for  sixteen  years  subsequently  without 
interruption,  although  the  colonists*  manifested,  throughout  that 
period,  their  hostility  to  it 

In  November,  1727,  a  report  was  made  by  the  Committee  of 
Grievances  in  the  General  Assembly,  reflecting  severely  upon  the 
court,  its  arbitrary  and  tyrannical  conduct;  that  its  extraordinary 
proceedings  and  extortionate  fees  were  the  greatest  grievance  and 
oppression  the  Colony  had  ever  felt  The  dissolution  of  the 
Assembly  by  Governor  Burnett  alone  prevented  that  body  from 
passing  an  act  declaring  null  and  void  all  the  court's  proceedings. 

An  ordinan'ce,  however,  was  made  in  the  following  spring, 
remedying  the  abuses  in  the  practice  of  the  court  and  reducing 
very  materially  the  fees. 

Governor  Montgomery,  who  succeeded  Burnett  in  1728,  as- 
sumed the  duties  of  Chancellor  with  great  reluctance.* 

The  opposition  to  this  tribunal  still  existed  in  the  General 
Assembly  and  among  the  people. 

Sir  Joseph  Eyles  and  others  filed  a  bill  in  the  Court  of  Chan- 
cery to  vacate  the  Equivalent  land"  or  Oblong  Patent,  granted  to 
Hauley  and  Company  by  Governor  Montgomery,  the  complain- 
ants claiming  under  a  prior  patent,  granted  May  15, 1781,  in  Lon- 
don. The  defendants,  proprietors  of  the  lands  (60,000  acres),  by 
Messrs.  Alexander  and  Smith,  who  were  also  interested  in  the 
Hauley  Patent,  excepted  to  the  jurisdiction  of  the  Governor  as 
Chancellor;  the  exception  was  overruled,  and  ike  defendants 
(about  fifty  in  number),  in  October,  1785,  petitioned  the  General 
Assembly,  stating  they  conceived  the  filing  the  bill,  as  aforesaid, 
unwarrantable,  of  dangerous  consequence  to  them  and  to  the  lib- 
erties and  properties  of  the  people,  and  prayed  the  house  to  pro- 
tect them  and  the  said  people.  The  excitement  against  the  court 
was  stimulated  by  Alexander  and  Smith.     Petitions  were  also 

'  See  the  admirable  "Historical  Sketch  of  the  Judicial  Orgaiuzation  of  New 
Tork,"  by  Charles  P.  Daly. 

'  So  called  because  ceded  by  Connecticut  in  consideration  of  a  like  quantity  of 
land  yielded  to  that  colony  by  New  York,  upon  the  settlement  of  their  respectr 
ive  boundaries  in  1731.  JRecord  Oommisaions,  yoL  4. 
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presented  to  the  Assembly  by  the  inhabitants,  requesting  the  dis- 
solution of  that  body,  urging  firequent  elections  as  a  great  privilege, 
which  petitions  were  seconded  by  the  unanimous  order  of  the 
Assembly,  and  delivered  to  Governor  Cosby. 

The  latter,  however,  refused  to  dissolve  the  Assembly,  and  it, 
in  November  of  the  above  year,  on  the  report  of  the  Committee 
of  Grievances,  that  they  had  considered  the  petition  of  the  defend- 
ants in  the  matter  of  the  Oblong  Patent,  and  by  their  recommend- 
ation, resolved  "that  the  Court  of  Chancery  in  the  hands  or  under 
the  exercise  of  a  Governor,  without  consent  of  the  General  Assem- 
bly, is  contrary  to  law,  unwarrantable,  and  of  dangerous  conse- 
quence to  the  liberties  and  properties  of  the  people."  * 

In  September,  1737,  on  the  occasion  of  a  bill  being  introduced 
for  the  fi*equent  elections  and  meetings  of  the  General  Assembly, 
an  address  was  presented  by  that  body  to  Governor  Clarke,  in 
which  they  reiterated  their  complaint  of  a  Court  of  Chancery 
being  erected  by  ordinances  of  the  Governors,  and  their  convic- 
tion it  should  be  by  act  of  the  Greneral  Assembly;  and  also  of  the 
inefficiency  of  many  of  the  Governors  holding  said  court* 

From  this  time,  the  Assembly  ceased  their  attacks  upon  the 
Court,  and  it  was  held  regularly  until  the  Bevolution. 

From  the  commencement  of  a  Court  of  Chancery  in  the  Province, 
no  Chancellor  was  appointed.  The  Governors  acted  as  such, 
sometimes  assisted  by  the  Chief  Justice  and  Justices  of  the  Supreme 
Court,  generally  members  of  the  Council,  or  by  one  or  more  of 
these  Judges,  together  with  the  legal  members  of  the  Council 

Generally,  however,  the  Governors  acted  as  sole  Chancellors, 
and  those  who  succeeded  Sir  Charles  Hardy  (  who  arrived  in  1768, 
and  who  associated  the  Supreme  Court  Bench  with  him  in  his 
equity  duties)  entirely  so,  down  to  the  end  of  the  Colonial  period. 

At  the  breaking  out  of  hostilities  in  the  spring  of  .1775,  a  Pro- 
vincial Congress  for  the  Colony  of  New  York  assembled,  com- 
posed of  delegates  from  the  various  counties.  A  second,  third  and 
fourth  Congress  were  held.  The  latter,  which  convened  Jidy  9th, 
1776,  changed  its  name  the  next  day  (on  the  receipt  of  the  Dec- 
laration of  Independence  of  the  fourth  of  that  month,  passed  by 

*  Journal  General  Assembly,  voL  1,  p.  687. 

*  Journal  General  Assembly,  voL  1,  p.  707. 
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the  Gontiiiental  Congress),  to  ''  Convention  of  Bepresentatiyes  of  the 
State  of  New  York."  On  the  20th  of  April,  1777,  the  Convention 
adopted  the  first  Constitution  of  the  State.  In  this  Constitution 
mention  is  made  of  the  Court  of  Chancery  as  an  existing  court 

On  the  eighth  of  May  following,  the  Convention  adopted  a  plan 
for  organizing  a  temporary  form  of  government  until  the  Consti- 
tution could  be  carried  into  effect  by  the  election  and  appointment 
of  the  officers  provided  in  that  instrument  As  many  of  the 
officers  were  immediately  necessary  for  the  execution  of  the  laws 
and  for  holding  the  elections,  they  were  appointed  in  the  above 
plan.  Thus  Eobert  R  Livingston  (having  been  elected  by  the 
Convention,  on  the  third  day  previous  to  the  eighth,  to  the  office) 
was  appointed  the  first  Chancellor  of  the  State.  On  the  seven- 
teenth of  October  succeeding,  he  was  commissioned  as  such  by  the 
Council  of  Appointment,  the  elections  under  the  Constitution 
having  taken  place  during  the  summer,  and  the  Legislature  having 
assembled  on  the  ninth  of  September  at  Kingston. 

On  the  22d  of  June,  1783,  Chancellor  Livingston  was  reap- 
pointed, £rom  doubts  whether,  by  his  acceptance  of  the  Secretaryship 
of  Foreign  Affairs  in  1781,  he  had  not  vacated  his  Chancellorship. 

On  the  28th  of  October,  1801,  Mr.  Livingston,  having  resigned 
his  office  on  being  appointed  Minister  to  France,  waB  succeeded 
by  John  Lansing,  Jr.,  who  was  succeeded  in  turn  on  the  25th  of 
of  February,  1814,  by  James  Kent. 

Jn  1814  (Apnl  IStii),  the  Beporter  of  the  Supreme  Court  was 
also  made  Beporter  of  the  Court  of  Chancery. 

The  Constitution  of  1821  provided  that  equity  powers  should 
be  vested  in  the  Circuit  Judges  created  by  that  instrument^  subject 
to  the  appellate  jurisdiction  of  the  Chancellor.  Li  accordance 
with  this  provision,  an  act  was  passed  on  the  17th  April,  1S23, 
conferring  on  the  Circuit  Judges  (eight  in  number)  concurrent 
jurisdiction  with  the  Chancellor  of  all  matters  and  causes  in 
equity,  subject  to  the  latter's  appellate  jurisdiction;  authorized 
each  Judge  to  appoint  a  clerk  for  the  Court  of  Equity  to  be  held 
by  him,  which  clerk  should  also  perform  all  the  duty  of  register 
of  said  court;  and  provided  that  the  Judges  should  devise  a  seal 
for  the  clerks  in  all  equity  proceedings.* 

1  Sections  10, 11, 12  of  chapter  182,  Laws  182S. 


18  The  Council  of  Revisiok. 

*  These  courtB  were  however  Bubflequently  abolished;  the  Chan- 
cellor was  invested  with  general  equity  jurisdiction,  and  the  Cir- 
cuit Judges  acted  as  Vice-Chanoellors  in  their  respective  circuits. 

The  Constitution  also  ordained  that  the  Chancellor  should  hold 
his  ojBSice  during  good  behavior,  or  until  he  should  attain  the  age 
of  sixty  years. 

It  further  provided  that  the  masters  and  examiners  in  Chancery 
should  be  appointed  by  the  Governor  and  Senate  for  three  years, 
unless  sooner  removed,  and  the  registers  and  assistant  registers 
should  be  appointed  by  the  Chancellor  during  pleasure.  Heretofore 
the  former  had  been  appointed  by  the  Council  of  Appointment 

In  1752  (Governor  Hardy,  Chancellor)  the  officers  of  the  court 
(Consisted  of  two  masters,  two  clerks,  one  examiner,  a  register  and 
a  sergeant-at-arms,  all  without  salary.' 

In  1828  there  were  five  hundred  and  ten  masters  and  twenty- 
five  examiners;  in  1846  there  were  one  hundred  and  eighty-eight 
masters  and  one  hundred  and  sixty-eight  examiners. 

On  the  1st  of  August,  1823,  Nathan  Sanford  succeeded  James 
Kent  as  Chancellor;  on  the  19th  of  January,  1826,  Samuel  Jones 
succeeded  Sanford;  and  on  the  22d  of  April,  1828,  Jones  was 
succeeded  by  Beuben  H.  Walworth,  who  continued  as  Chancellor 
till  the  abolishment  of  the  office  in  1847. 

In  January,  1831,  a  separate  Vice-Chancellorship  for  the  first 
circuit  was  established  by  act,  in  the  city  of  New  York,  the  officer 
to  be  appointed  by  the  Governor  and  Senate,  and  hold  during 
good  behavior,  or  till  the  age  of  sixty.  On  the  16th  of  March, 
following,  W.  T.  McCoun  was  appointed.  On  the  27th  of  March, 
1839,  an  assistant  Vice-Chancellorship  for  the  same  circuit  was 
established  by  act,  in  the  same  city,  which  was  to  continue  for 
three  years  from  the  first  Monday  of  May  following,  and  the 
appointee  to  hold  for  two  years  from  the  said  first  Monday.  In 
April  of  that  year  Murray  Hoffman  was  appointed  to  the  office, 
by  the  Governor  and  Senate,  pursuant  to  the  act.  In  1840  the 
office  was  made  permanent,  and  the  incumbent  directed  to  hold 
special  terms,  as  the  Chancellor  should  appoint,  out  of  the  city  of 
New  York,  in  addition  to  the  other  terms  in  the  city. 

»  Smith's  History,  New  York  (Carey's  ed.),  p.  27a 
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On  the  27tli  of  March,  1889,  a  Vice-ChanceUorship  for  the  eighth 
circuit  was  also  created,  the  appointment  to  be  made  in  the  same 
manner  and  held  by  the  same  tenure  as  the  Vice-Chancellorship  of 
the  first  circuit  In  April  following,  the  appointment  was  conferred 
on  Frederick  Whittlesey,  of  Rochester. 

On  the  11th  of  March,  1848,  Lewis  H.  Sanford  succeeded  Mur- 
ray Hoffinan  as  Yice-Chancellor  of  the  first  circuit,  and  on  the  12th 
of  May,  1846,  Mr.  Sanford  was  succeeded  by  Anthony  L.  Bober^ 
son. 

From  and  after  the  first  Monday  of  July,  1847,  the  Court  of 
Chancery  was  abolished  by  the  Constitution  of  1846.  Its  powers 
generally  were  transferred  to  the  Supreme  Court  organized  under 
that  Constitution,  and  its  records  deposited  in  the  office  of  the 
clerk  of  the  Court  of  Appeals. 

The  Constitution  also  directed  that  the  Legislature  might  confer 
equity  jurisdiction  in  special  cases  upon  the  Coimty  Judge. 

On  the  24th  of  March,  1774,  James  Jauncey,  the  younger,  was 
appointed  keeper  or  master  of  the  rolls,  books,  writs  and  records 
of  the  Court  of  Chancery.  He  was  empowered  also  to  ezaminCi 
hear  and  determine  all  matters  and  causes  then  or  thereafter  pending 
in  the  said  Court  of  Chancery,  and  in  all  other  things  to  execute 
the  said  office  the  same  as  the  Master  of  the  Bolls  in  the  High  Court 
of  Chancery  in  England,  subject  to  appeals  to  the  Governor  of 
the  Province  of  New  York.  No  order  or  decree  was  to  be  en- 
rolled until  the  same  was  delivered  to  and  signed  by  the  said 
Governor.  The  office  was  during  pleasure,  the  King  reserving  to 
himself  the  appointment  of  all  officers  in  the  said  Court  of  Chan- 
cery, as  by  the  letters  patent  might  be  claimed  to  be  appointed  by 
the  said  Jauncey  as  incident  or  appurtenant  to  his  office. 

As  the  Bevolution  broke  out  about  this  period,  and  the  court 
is  not  alluded  to  in  the  Constitution  of  1777,  no  fiurther  mention 
of  it  is  necessary,  except  that  in  1780  George  D.  Ludlow  (one  of 
the  New  York  Colonial  Judges  of  the  Supreme  Court,  at  the  com- 
mencement of  the  Bevolution,  and  who,  adhering  to  the  cause  of 
the  Crown,  was  considered  by  its  adherents  still  in  office,  notwith- 
standing, imder  the  Constitution  adopted  by  New  York  in  1777, 
an  entire  new  bench  of  Judges  had  been  created)  was  appointed, 
by  the  Crown,  Master  of  the  Bolls  and  Superintendent  <^  Police 
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on  Long  Island,  "with  powers  on  principles  of  equity  to  hear  and 
detennine  controversies  till  civil  government  conld  take  place." 

In  1788  Mr.  Ludlow  retired  to  his  Majesty's  dominions,  in  New 
Brunswick. 

That  branch  of  Chancery  proceedings  which  relates  to  the  duties 
of  surrogates  has  an  earlier  date  in  the  province  than  the  Court  of 
Chancery  itself  The  College  of  Nineteen  (representing  the  five 
Chambers  of  the  Dutch  West  India  Company,  as  well  as  the  States 
General  of  Holland,  one  of  the  members  of  said  College  being 
appointed  by  the  latter),  ordained  in  a  charter  adopted  by  them  in 
1640,  that  the  Governor  and  Council  of  New  Netherlands  should, 
among  other  matters,  act  as  an  Orphan's  and  Surrogate's  Court 

The  Court  of  the  Schout,  Burgomasters  and  Schepens,  under  the 
administration  of  Governor  Stuyvesant,  acted,  among  its  other 
duties,  as  a  Court  of  Probate,  in  taking  proofe  of  last  wills  and 
testaments,  and  exercised  jurisdiction  over  the  estates  of  widows 
and  orphans.^ 

But  in  1665,  so  great  was  the  number  of  widows  and  orphans, 
consequent  upon  a  massacre  committed  by  the  Indians  on  the 
whites  of  Manhattan  Island  and  its  vicinity,  that  the  Director-Gen- 
eral (Stuyvesant)  and  Council  created  a  separate  court  entitled  the 
Court  of  Orphan  Masters,  whose  duties  were  similar  to  those  of 
surrogates  of  our  day.  The  burgomasters  presided  over  tiiis  court 
at  first,  but  soon  afterward  were  relieved  of  that  duty  at  their 
request,  and  distinct  orphan  masters  were  annually  appointed. 
This  continued  till  the  transfer  of  the  Province  to  the  English  in 
1664. 

In  the  "Duke's  Laws,"  provision  was  made  to  administer  intes- 
ta^'  estates  and  for  the  recording  of  wills  and  letters  of  adminis- 
tration. The  Court  of  Sessions  in  each  of  the  three  ridings  into 
which  the  laws  divided  the  Province,  acted  as  a  Court  of  Probate 
and  a  Surrogate's  Court,  and  the  Mayor's  Court  also  exercised, 
occasionally,  jurisdiction  in  matters  appertaining  to  these  courts. 

The  record  of  wilb  and  other  instruments  of  administration, 
where  the  estate  exceeded  one  hundred  pounds,  was  required  to 
be  in  the  city  of  New  York,  and  the  recording  office  was  placed 

^  Daly's  Judicial  Organization  of  the  State. 
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in  charge  of  the  Secretary  of  the  Province,  who  was  Secretary  to 
the  Gh>vemor.  The  latter  official  at  length  assumed  the  powers  of 
probate,  which  were  confinned  by  an  act  passed  in  1692,  which  also 
declared  that  two  freeholders  elected  in  every  town  should  have 
charge  of  intestates'  estates;  likewise  that  proof  of  wills  should 
be  before  the  Governor,  and  letters  of  administration  be  granted 
by  him  or  his  delegate.  Proof  of  wiUs  relative  to  estates  in  coun* 
lies  adjoining  the  city  of  New  York  was  required  to  be  in  that 
city,  but  in  counties  more  remote  the  Court  of  Common  Pleas  was 
authorized  to  take  the  proof  and  transmit  the  proceedings  to  the 
record  office  in  New  York.  A  delegate  was  appointed  by  the 
Governor  in  the  abovecity,  who  held  a  Prerogative  Court,  possessing 
appellate  jurisdiction  over  the  Common  Pleas  in  probate  matters 
and  the  acts  of  the  two  freeholders  of  the  towns. 

The  Governor  also  appointed  subordinate  delegates  in  various 
parts  of  the  Province,  while  the  aforesaid  freeholders  of  the  towns 
were  also  called  delegates. 

In  1764,  the  appointment  of  a  Judge  of  Probate  was  made,  with 
jurisdiction  over  the  proof  of  wills  and  administration  of  estates, 
the  Prerogative  Court  still  continuing  in  separate  existence. 

In  1778  an  act  was  passed  divesting  the  Governor  of  all  powers 
in  the  Prerogative  and  Probate  Courts  and  transferring  those  powers 
to  the  Judge  of  the  Court  of  Probates  of  the  State,  except  in  the 
appointment  of  Surrogates,  which  appointment  was  vested  in  the 
Council  of  Appointment^ 

In  1787  the  Governor  and  Council  were  empowered  to  appoint 
Surrogates  in  every  county  of  the  State;  the  Judge  of  the  Court  of 
Probates  of  the  State  holding  jurisdiction  in  cases  of  decease  out 
:>f  the  State,  or  of  &e  decease  of  non-residents  within  the  State. 
Appeal  also  lay  to  this  Court  from  the  Surrogate  Courts. 

In  1797  (March  10th)  it  was  enacted,  that  from  1798  the  Court 
of  Probates  should  be  held  and  remain  in  the  city  or  county  of 
Albany,  and  the  judge  and  clerk  of  said  court  should  remove  the 
papers  and  documents  belonging  to  said  court,  to  and  reside  in  the 
said  dty  or  county.' 

'  Act  to  organise  the  GoTemment  of  the  State,  paaaed  16th  Much,  177& 
1  Qrmikaf,  17. 
•  3  Groenlea^  393. 
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On  the  21st  March,  1828,  the  Court  of  Probates  was  abolished 
by  act;  its  records  and  proceedings  were  directed  to  be  deposited 
in  the  Secretary  of  State's  office,  and  its  jurisdiction  was  conferred 
upon  the  Chancellor.  The  office  of  Surrogate,  however,  was  left, 
and  the  appointment  to  it  (to  continue  for  four  years)  rested  in  the 
Governor  and  Senate. 

The  Supreme  Court  op  Judicature,  as  it  existed  prior  to 
1821,  was  created  by  the  celebrated  ordinance  of  1691.  It  is  neces- 
sary, however,  to  go  still  further  back  to  account  for  the  know- 
ledge of  jurisprudence  possessed  by  the  colonists,  thus  enabling 
them  to  erect  a  court  which,  surviving  all  the  discontents  and 
changes  of  colonial  times,  existed  for  a  period  of  one  hundred 
and  thirty  years,  and  in  a  different  form  for  a  quarter  of  a  century 
longer. 

During  the  administration  of  Governor  Stuyvesant,  the  people  of 
the  province  elected  eighteen  persons,  from  whom  Stuyvesant 
appointed  a  body  of  nine,  to  confer  with  him  and  his  CouncU  on 
public  matters.*  This  body  becoming  dissatisfied,  as  weU  as  the 
people  generally,  with  the  arbitrary  conduct  of  the  Governor  (or 
Director-General,  as  he  was  called),  designated  Adriaen  Van  Der 
Donck  to  prepare  memoranda  from  which  a  subsequent  remon- 
strance should  be  drawn  to  the  States-General  relative  to  the  com- 
plaints of  the  Colony.*  Stuyvesant  seized  the  memoranda,  tem- 
porarily imprisoned  Van  Der  Donck,  and  expelled  him  from  the 
body  of  nine  men.  He,  however,  drew  a  remonstrance,  which 
was  laid  before  the  States-General  by  him  and  two  other  delegates, 
sent  to  Holland  for  that  purpose.  This  proceeding  eventuated,  in 
1660,  in  the  erection  of  a  tribunal  (after  a  struggle  on  the  part  of 
Stuyvesant  and  the  Amsterdam  Chamber  against  it),  composed 
of  a  schout  (the  presiding  officer  and  sheriff),  two  burgomasters 
and  five  schepens.  In  addition  to  executive  and  legislative  duties, 
this  tribunal  exercised  judicial  ftmctions.  These  were  very  com- 
prehensive, and  appear  to  have  been  ftdly  adequate  to  the  admin- 
istration of  justice  among  the  colonists.  The  proceedings  of  the 
tribunal  were  principally  those  of  arbitration,  making  it  reaUy  a 

'  O'daUiHghan's  History  New  Netherlands,  vol  2,  p.  37. 
*  Remonstranoe  of  New  Netherland,  by  Adriaen  Van  Der  Donqfc    Trans- 
lated from  a  copy  of  the  Dutch  MSS.,  by  E.  B.  O'Callaghan,  p.  4a 
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court  of  conciliatioiL  This  tribunal  had  moreover  a  regular  sys- 
tem of  pleading  by  declaration,  plea  and  rejoinder ;  it  took  the 
depositions  of  witnesses,  issued  commissions  for  the  examination 
of  witnesses  beyond  the  jurisdiction  of  the  court  on  interrogatories 
and  cross-interrogatories,  entered  judgments  which  directed  the 
sale  of  goods  by  the  officer  of  the  court  (the  bidding  upon  the 
sale  being  regulated  by  the  time  a  lighted  candle  should  bum), 
and  levy  upon  and  sale  of  real  property.  The  origin  of  the  fee 
bill  is  also  traced  to  Stuy  vesant' 

In  1664  the  Province  was  surrendered  to  the  English,  under 
NichoUs ;  it,  with  other  territory,  having  been  granted  March  12th, 
in  the  above  year,  by  Charles  11  to  his  brother,  the  Duke  of  York.' 
The  latter's  j&ther-in-law,  the  Earl  of  Clarendon,  as  is  supposed, 
framed  a  code  of  laws  for  the  government  of  the  Province.*  Under 
this  code  (called  '^The  Duke's  Laws")  courts  were  established; 
the  principal  one  of  which  was  the  Court  of  Assize,  held  once  a 
year  by  the  Governor  and  Council,  together  with  the  Justices  of 
the  Peace  throughout  the  Province  that  wished  to  attend.  It  had 
Original  jurisdiction  in  criminal  matters,  and  in  those  civil  and 
equitable  of  twenty  pounds  and  upwards ;  *  held  trials  by  jury, 
and  to  it  lay  appeals  from  the  inferior  courts. 

In  1688  the  General  Assembly,  by  an  act  "to  settle  courts  of 
justice,"  erected  four  courts,  viz. :  A  monthly  court  in  every  town, 
held  by  three  persons  commissioned  for  the  purpose,  for  deter- 
mining cases  of  debt  and  trespass  of  forty  shillings  or  under, 
which  were  tried  without  a  jury,  unless  one  was  desired  by  the 
plaintiff  or  defendant 

Seamdly.  A  Court  of  Sessions  in  each  of  the  twelve  counties 
of  the  Province,  to  be  held  twice  a  year ;  except  in  the  county  of 
Albany  and  city  and  county  of  New  York,  to  be  held  in  the 
former  three  times  and  in  the  latter  four  times  a  year.  In  Dukes 
and  Cornwall  counties  (surrendered  to  Massachusetts  soon  after 

*  Daly's  History  of  the  Judicial  Organization  of  the  State. 

*  Charles  made  a  new  grant  of  this  territory,  June  29,  1674,  to  the  Duke  to 
prevent  doubts  as  to  the  latter's  title. 

'  See  Daly's  History.  The  code  is  in  yoL  1  New  York  Historical  Society 
Collections. 

*  Smith's  History  of  J^ew  York  (Carey's  ed.),  43. 
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1698),  the  times  for  holding  the  said  court  were  to  be  appointed 
by  the  Governor  and  CounciL 

This  court  was  held  by  the  justices  of  the  peace,  or  three  of 
them,  of  the  respective  counties,  except  in  the  city  of  New  York, 
where  it  was  held  by  the  mayor  and  four  aldermen*  It. deter- 
mined all  causes,  civil  and  criminal,  by  a  jury,  and  to  it  belonged 
a  clerk  to  draw,  enter  and  keep  the  records  of  the  pleadings,  and 
a  marshal  or  crier. 

Thirdly.  A  Court  of  Oyer  and  Terminer,  held  in  the  respective 
counties,  composed  of  one  judge,  assisted  by  four  of  the  justices 
of  the  peace  of  each  county  commissioned  for  that  purpose.  In 
the  city  of  New  York,  the  mayor,  recorder  and  four  aldermen 
were  associated  with  the  judge.  It  had  cognizance  of  all  causes, 
capital,  criminal  or  civil,  and  trials  at  common  law,  and  of  actions 
for  five  pounds  or  upwards  removed  there ;  and  possessed  general 
appellate  jurisdiction  over  the  inferior  courts. 

The  act  lastiy  erected  a  Court  of  Chancery,  which  has  been 
described. 

In  1688  Lieutenant-Governor  Francis  Nicholson  was  left  in 
charge  of  the  Colony,  Governor  Dongan  having  been  recalled. 

The  accession  of  William  and  Mary  to  the  throne  in  January, 
1689,  instituted  a  new  order  of  things  in  the  Province.  Nicholson 
refusing  to  proclaim  the  two  sovereigns,  Jacob  Leisler  seized  the 
government  in  their  name  and  held  it  until  1691.  In  January  of 
that  year.  Governor  Sloughter,  under  a  commission  from  William 
and  Mary,  arrived.  Leisler,  Jacob  Milboume  (  his  son-in-law),  and 
others  who  had  formed  his  council,  were  imprisoned. 

On  the  twenty-fourth  of  March,  the  Governor  and  Council  or- 
dered for  the  trial  of  the  prisoners  a  special  Oyer  and  Terminer, 
directed  to  the  Judges,  which  the  Governor  named  with  Sir  Eob- 
ert  Kobertson,  Col.  Wm.  Smith,  Wm.  Pinhome  and  John  Law- 
rence, Esqs.,  Capt  Jasper  Hicks,  Maj.  Bichard  Ingoldsby,  CoL 
John  Young  and  Capt  Isaac  Arnold,  they  or  any  six  of  them,  one 
of  the  Judges  always  being  one,  to  proceed  in  the  said  court* 

On  the  thirtieth  of  March,  the  Governor  and  Council  appointed 
CoL  Nicholas  Bayard,  Stephen  Van  Cortlandt  and  Wm.  Pinhome 

1  life  of  Leisler  by  C.  F.  Hoffinan  (Sparks'  Am.  Biog.,  3,  2d  series);  Doa 
Hist,  2,  3G2. 
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to  prepare  evidence  against  the  prisoners,  and  Wm.  Nicholls,  James 
Emmott  and  George  Farewell  were  assigned  as  the  Crown's  Council 

Chief  Justice  Dudley  presided  in  the  court  Six  of  the  infe- 
rior prisoners  were  convicted  of  high  treason.  They  were,  how- 
ever, subsequently  reprieved, 

Leisler  and  Milboume  vainly  excepted  to  the  Governor's  power 
to  institute  a  court  for  judging  a  predecessor.  Leisler  then  re- 
vised, after  having  fruitlessly  appealed  to  the  Crown,  to  plead  to 
the  chaise  of  high  treason  preferred  against  hinL  The  j  ury,  how- 
ever, convicted  him  and  Milboume  of  the  charge.  TheGovemor, 
hesitating  to  order  the  execution,  was  invited  to  a  feast,  and  pre- 
vailed upon,  while  overcome  with  intoxication,  to  sign  the  death 
warrant  Before  he  recovered  his  reason,  Leisler  and  Milboume 
were  executed,  both  on  the  same  scaffold.'  This  was  on  the  16th 
of  May,  1691. 

Sloughter  being  authorized  in  his  commission  so  to  do,  convened 
a  General  -Assembly,  which  met  on  the  9th  of  April,  1691,  and 
continued  until  the  18th  of  the  succeeding  May." 

'  Chandler's  American  Trials,  1,  263. 

*  Seventeen  membeis  oompoaed  this  body.  The  laws  made  by  it  were  con- 
sidered paramount  to  all  others  in  the  Proyince.  The  compilers  of  the  laws  of 
1752  (Livingston  and  Smith)  were  directed  to  commence  at  this  Assembly. 
SmOh  (Carey's  ed),  87, 88. 

The  number  of  seventeen  became  enlarged  at  the  subsequent  elections,  until 
it  reached  that  of  twenty-seven.  In  1774  the  Assembly  was  composed  of 
thirty-one  members.    Ttyon's  Report  on  the  PrownoSj  4  Doc  MxL  (4to),  511. 

Preyious  to  1743,  the  members  were  elected  for  no  definite  time,  and  new 
elections  were  held  whenever  the  €k>vemor  dissolved  the  Assembly.  Sometimes 
a  few  months  or  a  year  intervened  between  the  elections,  but  generally  they 
were  held  every  two  years  until  1716,  when  the  General  Assembly  then  elected 
continued  from  June  5th  of  that  year,  until  August  10th,  1726 ;  over  ten  years. 
Four  General  Assemblies  then  succeeded,  the  last  ending  May  3d,  1737.  On 
the  15th  June  following,  a  new  House  met  Great  dissatisfaction  had  for 
yeara  existed  among  the  Colonists  at  the  long  continuance  of  the  Assemblies,  and 
efibrts  had  been  made  for  more  frequent  elections,  which  were  foiled  l^  Gk)v- 
emor  Cosby.  On  the  16th  of  December  of  the  above  year,  however,  a  bill  pro- 
vidiing  for  triennial  elections,  having  passed  the  House  and  Council,  was 
sanctioned  by  LieutenantrGrovemor  Clarke.  The  latter  sent  the  bill  with  a 
written  recommendation  to  the  King,  but  the  Lords  of  Trade  urged  its  repeal, 
on  the  ground  of  infringement  of  the  Crown's  right  to  call  and  dissolve  the  As- 
sembly, and  on  the  30th  November,  1738,  the  act  was  repealed  by  the  King  in 
Privy  CounciL  In  October  previous,  however,  the  above  House  had  been  dis- 
solved by  Clarke  from  dissatisfaction  on  his  part    A  new  Assembly  succeeded 
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On  the  sixteenth  of  April  the  (General  Assembly  appointed  a 
committee,  consisting  of  Messrs.  Cortland,  Fell,  Van  Schaick^ 
Beekman,  Fierson,  StUwell  and  Duskberry,  to  prepare  a  bill  for 
the  establishment  of  Courts  of  Judicature  in  the  Province,  and  to 
revise  the  former  laws  made  for  that  purpose. 

The  next  day  the  committee  reported,  and  the  Attorney-General, 

'Mr.  Newton,  was  directed  to  draw  up  a  bill  in  pursuance  of  a  plan 

for  the  organization  of  the  courts  settled  upon  by  the  Assembly. 

Mr.  Newton,  however,  at  this  time  leaving  the  Province  for 
Boston,  and  Mr.  Farewell,  who  was  deputed  in  his  place,  neglect- 
ing to  draw  a  bill  as  required,  the  General  Assembly,  on  the 
twenty-fourth  of  April,  directed,  their  Speaker,  James  Graham,  to 
perform  that  duty;  accordingly,  the  following  day,  Mr.  Graham 
laid  before  the  Asssembly  a  bill,^  which,  on  the  sixth  of  May  (O. 
S.),'  was  passed  by  that  body  into  an  act  "for  establishing 
Courts  of  Judicature,  for  the  ease  and  benefit  of  each  respective 
city,  town  and  county  within  the  Province."  * 

in  March,  1739,  continuing  until  September,  1743,  when  it  was  dissolved  by 
Governor  Gkorge  Clinton.  The  next  House  met  on  the  eighth  of  November 
in  that  year,  and  on  the  December  following,  an  act  passed  limiting  the  contin- 
uance of  the  Assembly  to  seven  years.  Under  this  act  the  House  was  elected 
septennially  down  to  the  Revolution. 

The  Grovemor  had  an  absolute  veto  upon  all  bills  passed  by  the  Assembly  and 
Council,  and  the  power  over  the  former  body  of  prorogation  and  dissolution. 
All  laws  passed  were  subject  to  the  King's  approbation  or  disapproval  Such 
as  he  disapproved  became  void. 

The  Assembly  was  composed  of  freeholders  elected  by  the  freeholders  of  the 
several  counties,  viva  voo6f  upon  writs  of  election  issued  by  the  Governor  in 
Council 

It  elected  its  own  Speaker  (the  Governor,  however,  recommending  the 
choice),  chose  its  own  clerk,  and  originated  all  bills  appropriating  money.  Its 
Journals  are  contained  in  three  printed  volumes. 

The  General  Assembly  met  for  the  first  time  on  the  17th  of  October,  1683, 
under  the  administration  of  Gk>vemor  Dongan.  After  an  existence  of  about 
ninety-two  years,  this  body  adjourned  on  the  3d  of  April,  1775,  and  never  again 
assembled.  JaumaJa  Otnerdl  Assembly;  4  Doe.  BtsL  (8vo),  244;  Jarnes  Kaiis 
SRR  BuUer'B  Discourses  before  K  Y,  BisL  Society]  Houghs  CfivQ  lAsL 

'  Journal  General  Assembly,  New  York,  vol  I. 

•  Livingston  and  Smith's  New  Tork  Colonial  Laws,  1691-1763,  p.  4. 

"  This  act  is  found  in  the  Parliamentary  Roll,  MSS.,  deposited  in  the  State 
Library  at  Albany,  indorsed  Anno.  R.  R.  &  R.  Will  et  Marin  tertio,  first 
Assembly,  first  session;  and,  also,  in  Laws  of  New  York,  Bradford's  ed.,  1694^ 
p.  2,  in  Secretary  of  State's  office. 
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On  the  sixteenth  of  May  (O.  S. )  this  act  was  assented  to  by  the 
Grovemor  and  Conndl,  and  ordered  to  be  enrolled* 

The  act  organized  Courts  of  Justices  of  the  Peace  for  every 
town;  affirmed  the  powers  of  the  Courts  of  Mayor  and  Aldermen 
in  the  cities  of  New  York  and  Albany;  provided  for  a  High 
Court  of  Chancery  the  same  as  in  the  act  of  1688;  created  ft  Court 
of  Sessions,  and  one  of  Common  Pleas  for  every  coimty,  and  a 
Supreme  Court  of  Judicature. 

This  Court,  to  be  composed  of  five  judges  at  least,  "appointed 
and  oommissionated  for  that  purpose,"  two  of  whom,  together  with 
one  Chief  Justice,  to  be  a  quorum,  was  to  be  held  on  the  first 
Tuesdays  of  April  and  October  in  every  year,  for  the  space  of 
eight  days,  at  the  city  of  New  York.  It  was  empowered  to  try  all 
pleas  civil,  criminal  and  mixed,  as  fully  and  amply  as  the  English 
Courts  of  King's  Bench,  Common  Pleas  and  Exchequer.  Any 
action,  the  debt  or  damages  whereof  amounted  to  upwards  of 
twenty  poimds,  could  be  commenced  in  or  removed  to  said  court 
Any  judgment,  information  or  indictment  had  or  depending  in  the 
Courts  of  Mayor  and  Aldermen,  Sessions  or  Common  Pleas  could 
be  removed  to  said  Court,  which  might  correct  errors  in  judgment 
or  revise  the  same,  provided  the  judgment  removed  was  upwards 
of  twenty  pounds. 

The  judges  were  also  authorized  to  make  rules  and  orders  to 
guide  the  practice  and  proceedings  of  the  court. 

The  act  likewise  established  trials  by  jury  in  all  the  courts 
(except  the  Justices'  Courts,  and  there  by  consent  of  parties),  in 
all  cases,  except  in  those  of  defeult  or  where  matters  of  feet  were 
acknowledged. 

'  The  following  extract  from  the  Journal  of  the  General  Amembly  shows  the 
manner  in  those  quaint  times  of  procedure  in  such  cases : 

"The  house  went  to  the  fort  to  his  Excellency  and  Council,  who  altogether 
went  to  the  Town  Hall,  and  there  read  off  and  proclaimed  the  several  acts  fol- 
lowing, viz. : 

"A  list  or  catalogue  of  the  several  bills  sent  up  from  this  house  to  the  Gover- 
nor and  Council  for  their  assent  and  ordered  to  be  enrolled  as  follows,  viz: 

"A  bill  for  establishing  Courts  of  Judicature,  &c 

"A  bin,"  &c.,  &&,  &c.  See  Journal  of  the  Oenercd  Ancmhlyy  New  Torh^  1691, 
1692-1765,  voL  1,  p.  14. 
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Appeals  lay  from  the  court  to  the  Governor  and  Council*  for 
any  judgment  above  one  hundred  pounds.  This  amount^  in  1768, 
was  altered  to  three  hundred  pounds. 

No  provision  was  made  in  the  act  for  a  Court  of  Oyer  and 
Terminer.  Its  name,  however  was  retained  in  the  Supreme  Court 
to  designate  the  latter's  criminal  circuits.' 

The  act  was  limited  to  two  years,  and  until  the  end  of  the  next 
Assembly  after  the  expiration  of  the  above  period. 

On  the  11th  of  November,  1692,  another  act  was  passed  estab- 
lishing the  courts  for  two  years  longer  after  the  expiration  of  the 
former  act  This  act  changed  a  provision  of  the  former  act  by 
providing  that  the  terms  of  the  court  should  be  holden  for  the 
county  of  Orange,  as  well  as  for  the  city  and  county  of  New  York, 
on  the  first  Tuesdays  in  April  and  October  annually,  in  every 
year ;  for  the  city  and  county  of  Albany,  the  first  Tuesday  in 
May ;  for  Ulster  and  Dutchess  counties,  the  third  Tuesday  in  May ; 
for  the  county  of  Westchester,  the  last  Tuesday  in  June;  for 
Kings  county,  the  first  Tuesday  in  August;  for  Queens  county, 
the  second  Tuesday  in  August;  for  Sufiblk  county,  the  third 
Tuesday  in  August;  and  for  Bichmond  county,  the  second  Tues- 
day in  Jime. 

^  The  Council  ooDsisted  at  first  of  seven,  but  was  increased  to  twelye  mem- 
bers, any  three  forming  a  quorum.  In  acts  of  civil  government  they  acted  as  a 
Privy  Council  to  the  Gk>vemor.  They  could  be  appointed  and  suspended  by 
the  latter  until  the  pleasure  of  the  Crown  could  be  ascertained.  They  were, 
however,  more  regularly  appointed  by  the  mandamus  and  sign  manual  of  the 
King.  They  formed  the  Upper  House  or  Senate  in  the  Colonial  Legislature, 
and,  with  the  Gk)vemor,  a  court  of  last  resort  When  they  sat  as  a  Court  or  a 
Privy  Council,  they  assembled  at  the  Fort;  when  as  a  legislative  body,  at  the 
City  HalL  They  were  convened  by  the  €k)vemor,  who  met  with  them  in  their 
capacity  as  Court  or  Council,  but  not  when  in  their  legislative  meetings.  They 
sat  according  to  seniority,  and  the  oldest  member  present  was  speaker.  The 
chairman  had  no  voice  in  a  committee.  One  of  their  members  bore  their  mes- 
sages to  the  Assembly,  which  always  rose  at  his  entrance  and  received  the 
messages  standing. 

The  members  received  no  salary,  although  their  duties  were,  from  about 
1756,  quite  onerous.  The  board  had  great  weight  in  the  Colony,  as  about  the 
same  period  lawyers  of  distinction  were  made  members. 

Neither  the  Coimcil  nor  Qeneral  Assembly  permitted  strangers  to  be  present 
at  their  meetings. 

*  Daly's  Judicial  Organization  New  York* 


SUPBEHE  COITBT.  29 

It  also  provided  that  one  of  the  justices  should,  once  in  eveiy 
year,  at  the  above  times  and  places,  go  the  circuit  and  hold  the 
Supreme  Court  in  each  of  the  above  counties  where  process  was 
issued  and  pleas  were  depending,  assisted  by  two  or  more  of  the 
Justices  of  the  Peace  of  the  respective  counties  where  the  court 
was  bolden ;  and  that  the  sessions  should  continue  five  days  only 
in  the  city  of  New  York,  and  two  days  at  the  other  places.^ 

On  the  24th  of  October,  1695,  a  further  act  was  passed,  extend- 
ing the  provisions  of  the  last  act  for  two  years ;*  and  on  the  21st 
of  April,  1697,  a  last  act  continued  them  for  one  year  longer.* 
In  1698  no  other  act  relative  to  the  extension  of  the  courts  was 
passed,  consequently  the  Province  was  left  without  any  judicial 
organization.  This  state  of  things  continued  until  1699,  when  the 
courts  (with  the  exception  of  the  Court  of  Chancery  )>  by  an  ordi- 
nance of  Gk>vemor  BeUamont  and  Council,  issued  on  the  fifteenth 
of  April,  were  established  on  the  same  footing  as  when  they 
expirei* 

On  the  15th  of  May,  1691,  nine  days  after  the  passage  of  the 
first  act,  Joseph  Dudley  was  appointed  (^et  Justice,  Thomas 
Johnson  second  judge,  and  William  Smith,  Stephen  Yan  Cortlandt 
and  William  Pinhome,  associate  judges  of  the  Supreme  Court 

James  Oraham  was  shortly  after  appointed  Attorney -General 

Dudley  and  Johnson  were  allowed  salaries,  the  first  one  hundred 
and  thirty  pounds,  and  the  second  one  hundred  pounds  per  annum, 
but  the  other  judges  and  the  Attomey-Gteneral  were  allowed 
nothing  for  their  services.*  In  1693,  however,  the  salary  of  Attor- 
ney-Gteneral  Graham  was  fifty  pounds  per  annum. 

On  the  80th  August,  1692,  (the  day  after  the  arrival  of  Colonel 
Benjamin  Fletcher  as  Governor),  Joseph  Dudley  was  removed  fix)m 
his  office  of  Chief  Justice  by  reason  of  his  being  a  non-resident* 

On  the  7th  June,  1698,  William  Pinhome  and  Chidley  Brooke, 
Justices  of  the  Supreme  Court,  were  suspended  fix)m  their  offices 
by  Go vemor  Fletcher ;  the  first  for  speaking  disrespectful  words  of 
the  King,  and  the  second  for  ^^carelessness,  negligence  and  back* 
wardness."* 

*  New  York  Laws  (Bradford's  ed,  1694),  64. 

«  Parliamentary  Roll,  MSS.  Laws.  »  Smith  (Carey's  ed),  93, 

»  2  Revised  Laws,  1813.     Appendix.  •  Council  Minutes,  yoL  8,  46, 47. 

*  Smith  (Carey's  ed.),  89. 
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From  the  period  of  Governor  Bellamont's  ordinance  in  1699,  the 
court  had  a  continuous  existence  down  to  the  Bevolution. 

The  terms  were  changed  from  time  to  time  to  accommodate  the 
business  of  the  court  and  the  convenience  of  parties. 

On  the  3d  of  April,  1704,  Lord  Combury,  succeeding  Nan&u  in 
the  administration  of  affisdrs,  issued  with  his  Council,  an  ordinance 
that  the  court  should  be  held  on  the  first  Tuesdays  in  June  and 
September  and  second  Tuesdays  in  October  and  March  in  every 
year,  at  the  city  of  New  York,  or  at  such  other  places  as  the  Gov- 
ernor should  appoint  by  proclamation  issued  twenty  days  before 
the  holding  of  said  court;  and  that  each  term  should  continue 
only  for  the  space  of  five  days/ 

On  the  6th  of  August,  1760,  an  ordinance  was  issued  by  Gov- 
ernor George  Clinton  and  Council,  stating  that  by  reason  of  the 
cold  and  difficulty  of  traveling  in  January,  and  the  heat  and  har- 
vesting in  July,  and  the  October  and  April  terms  being  too  short 
for  the  business  to  be  performed,  theres^fter  the  court  should  be 
held  at  the  city  of  New  York,  viz.,  on  the  third  Tuesdays  in 
October,  January  and  April,  and  last  Tuesday  in  July  in  every 
year.  The  terms  of  April  and  October  to  be  held  every  day  ex- 
cept Simday,  firom  the  commencement  until  the  end  of  Thursday 
in  the  week  next  ending,  and  the  terms  of  January  and  July  from 
the  commencement  until  the  end  of  Saturday  next  ending. 

In  the  October  and  April  terms  it  was  directed  there  should  be 
four  return  days,  viz.,  the  first  day,  and  Friday,  Monday  and 
Wednesday  following ;  and  in  the  January  and  July  terms  there 
should  be  two  return  days,  viz.,  Tuesday  and  Friday. 

On  the  30th  October,  1760,  this  ordinance  was  reiterated  by 
Lieutenant-Governor  Colden  and  Council,  extending  at  the  same 
time  the  April  and  October  terms  until  the  end  of  Saturday  instead 
of  Thursday  of  the  next  ensuing  week. 

The  ordinance  also  empowered  the  justices,  one  or  more,  every 
year  to  go  into  every  county  in  the  Province  and  hold  a  court 
for  the  trial  of  such  causes  arising  in  the  respective  counties  as 
were  brought  to  issue  in  the  said  Supreme  Court,  which  causes 
the  said  justices,  one  or  more  of  them,  were  empowered  to  try 
and  give  judgment  at  the  next  or  any  subsequent  term  of  said 

1 2  Beviaed  Laws,  Appendix. 
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court  after  the  trial ;  the  court  to  last  as  long  as  necessary,  not 
exceeding  six  days.  The  court  was  to  be  held  in  Albany,  Dutch- 
ess, Ulster  and  Orange  counties  in  June,  and  in  Bangs,  Queens, 
Suffolk  and  Westchester  counties  in  September,  and  Bichmond 
county  in  May. 

The  act  of  1691  directed  that  five  judges  at  least,  viz.,  a  Chief 
Justice  and  four  assistant  justices,  should  be  appointed,  but  the 
ordinance  of  Lord  Bellamont  made  no  provision  as  to  the  number 
of  the  judges,* 

Chief  Justice  Attwood  contended,  in  bis  memorial  to  the  Lords 
of  Trade"  in  1701,  that  the  Chief  Justice  could  alone  hold  the 
court  He  did  so  in  his  own  case  until  the  appointment  of  Abra- 
ham De  Feyster  and  Bobert  Walters,  as  associate  judges  in  the 
above  mentioned  year.* 

This  organization  of  a  Chief  Justice  and  two  associates,  con- 
tinued until  1758,  when  David  Jones  was,  on  the  twenty-first 
of  November  in  that  year,  appointed  Fourth  Justice  (f.  «.,  third 
associate  justice),  by  Lieutenant-Grovemor  De  Lancey,*  who  also 
continued  to  act  in  his  capacity  of  Chief  Justice. 

Henceforth,  until  the  Bevolution,  the  court  consisted  of  a  Chief 
Justice  and  three  puisne  or  junior  judges. 

■  Ch.  J.  Attwood  to  Lords  of  Trade.  CoL  Doe.  4;  Lond,  Doc,  15,  923. 

*  The  Board  of  Trade  and  Plantationa  (suoceeding  a  committee  of  the  King's 
Privy  Ck)unci],  called  the  Committee  of  Trade)  was  erected  by  a  commission 
from  Williain  III,  dated  May  15,  1696.  This  commission  was  revoked,  and  the 
Board  permanently  established,  with  the  same  powers,  by  another  commission 
dated  July  6,  1697.  The  Board  consisted  of  a  President  and  seven  members, 
called  the  Lords  of  Trade,  the  objects  being  the  promotion  of  trade  and  the 
superintendence  of  the  Colonies.  The  violations  by  the  latter,  and  particularly 
the  city  of  New  York,  of  the  laws  of  trade,  which  were  vigorous  and  severe, 
caDed  for  their  frequent  interference. 

At  first  the  advice  and  aid  of  the  King's  Advocate-General,  as  well  as  the 
Attorney  and  Solicitor-Qenerals,  were  rendered  to  the  Board,  but  at  length  its 
legal  business  became  so  large  as  to  lead  to  the  special  appointment  of  one  of 
the  Bang's  Counsel  to  conduct  its  law  affairs,  although  the  advice  of  the  three 
fonner  was  obtained  on  special  occasions. 

The  Board  was  abolished  by  act  of  22  Qeorge  III  (chapter  82  ),  to  take  effect 
on  or  before  the  lOth  of  October,  1782,  and  its  powers  were  conferred  on  a 
committee  of  the  Privy  Council,  which  was  formally  appointed  by  his  Majesty 
in  August^  1786.  2  EUdrdh,  (1st  Series),  197;  3  Bancroft,  59;  4  CW.  Doc,  146; 
Chahnen'  Colonial  Opinions;  English  StatiUea  at  Large,  15,  351,  354. 

'  Attwood  to  Lords  of  Trade,  as  above.        *  Beoords  of  Commissions,  vol  3. 
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Two  clerks  were  attached  to  the  court,  one  at  the  city  of  New 
York  attending  upon  the  sessions  of  the  supreme  branch,  the  other 
upon  the  circuits.  The  former  sealed  all  the  process,  and  kept 
the  records.* 

The  salaries  of  Chief  Justice  Dudley  and  Justice  Johnson,  have 
been  already  stated.  In  1698  the  salary  of  William  Smith,  Chief 
Justice,  was  one  himdred  pounds  per  annum.* 

Abraham  De  Peyster,  the  Chief  Justice,  immediately  preceding 
Attwood,  received  no  salary.  He,  however,  held  the  oflSce  only 
for  necessary  process,  and  without  pretending  to  judge  in  any 
case.* 

In  1702  Chief  Justice  Attwood's  salary  was  three  hundred 
pounds  a  year,  paid  out  of  the  Eang's  own  Exchequer;*  that  of 
Abraham  De  Peyster,  the  then  Second  Judge,  was  one  hundred 
and  fifty  pounds;  Bobert  Walters,  the  Associate  Judge,  was 
allowed  fifty  pounds,*  and  James  Graham,  the  Attorney -G-eneral, 
one  hundred  and  fifty  pounds;  the  latter  also  paid  from  his  Majes- 
ty's Exchequer.* 

This  salary  to  the  Chief  Justice  must  have  been  temporary,  for 
Governor  Montgomery,  in  his  letter  of  80th  June,  1729,  to  the 
Lords  of  Trade,^  states  that  the  salary  of  the  above  mentioned 
officer  had  been  one  hundred  and  thirty  pounds  a  year  firom  1691 
to  1716,  when  this  sum  was  raised  by  a  resolve  of  the  General 
Assembly  to  three  hundred  pounds.  The  resolve,  however,  stated 
it  was  for  holding  the  circuit,  and  limited  the  three  hundred  pounds 
per  annum  to  five  years.*  Montgomery  also  states,  in  the  same 
letter,  that  the  Second  Judge  and  the  Attorney-General,  who  had 
before,  each  of  them,  one  hundred  pounds  a  year  salary,  had  now 
nothing  in  the  said  resolve. 

*  Smith  (Carey's  ed  ),  272,  writing  in  1756.  Gov.  Tryon  in  his  report  on  the 
Province  of  New  Tork,  in  1774,  states  there  was  but  one  clerk  of  the  Supreme 
Court,  and  that  the  office  had  always  been  held  as  an  appendage  to  that  of  the 
Secretary  of  the  Province.     I  2>oc  .^st.,  512  (4to). 

*  Bellamont's  letter  to  the  Lords  of  Trade.   Ool  Doe.,  4,  442. 

*  Ch.  J.  Attwood  to  the  Lords  of  Trade.  C6L  Doc,j  4,  926. 

*  Journal  General  Assembly,  1,  115. 

'  Daly's  Judicial  Organization,  New  T.ork. 

*  Journal  General  Assembly,  1,  115. 
^  Colonial  Documents,  5,  878. 

'  Journal  General  Assembly,  1,  375. 
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In  1765^  the  General  Assembly  allowed  to  Daniel  Horsmandenf 
as  Chief  Justice,  and  for  holding  the  circuity  three  hundred  pounds, 
from  Ist  September  in  the  above  year,  to  the  1st  September,  1766; 
to  David  Jones,  as  Second  Justice,  Wm.  Smith,  as  Third,  and 
Robert  R  Livingston,  as  Fourth  Justice,  and  for  holding  the  cir- 
cuits, the  sum  each  of  two  hundred  pounds,  for  the  time  aforesaid. 
To  John  Tabor  Kempe,  Attorney-General,  for  certain  extraordinary 
services  performed  by  him  in  his  station,  one  hundred  and  fifty 
pounds.* 

In  1774,  the  salary  of  Chief  Justice  Horsmanden  was  five 
hundred  pounds  sterling,  paid  by  the  Crown,  and  three  hundred 
pounds  New  York  currency,  paid  by  the  Province.  That  of 
the  puisne  judges,  Robert  R.  Livingston,  George  D.  Ludlow 
and  Thomas  Jones,  was  each  two  hundred  pounds  New  York 
currency,  paid  by  the  Province.  That  of  the  Attorney-General, 
John  Tabor  Kempe,  was  three  himdred  and  fifty  pounds  sterling, 
paid  by  the  Crown,  and  one  hundred  and  fifty  pounds  New  York 
currency,  paid  by  the  Province,  as  allowance  for  extra  services.* 

The  Chief  Justices  who  succeeded  Attwood  (with  the  exception 
of  De  Lancey)  received  their  appointment  from  the  Crown,  as 
did  the  Attorney-General,  and  all  held  during  pleasure.  The 
tenure  by  which  the  puisne  judges  held  their  offices,  was  fluc- 
tuating. They  were  appointed  by  the  Governor,  and,  until  the 
period  of  Governor  Clinton,  from  1743,  held  during  pleasure. 
Governor  Clinton,  however,  granted  commissions  to  the  puisne 
judges  to  hold  during  good  behavior,  and  he  appointed  De  Lan- 
cey Chief  Justice  on  the  same  condition.  In  1761,  while  Cadwal- 
lader  Colden  acted  as  Lieutenant-Governor,  the  judges  applied 
for  new  conmiissions  (by  reason  of  doubts  as  to  whether  said 
commissions  had  not  been  determined  by  the  death  of  George  11, 
in  1760),  on  the  condition  of  good  behavior.  This  was  refused  by 
Golden,  and  the  judges  threw  up  their  commissions.  Horsmanden 
and  David  Jones,  however,  at  length  accepted  commissions  during 
pleasure. 

The  General  Assembly,  in  1768,  memorialized  George  III  for 
the  appointment  of  the  Chief  Justice  and  Associate  Judges  to  be 

*  Joamal  General  Assembly,  2,  791. 

*  QovenuHT  Tryon's  Beport  on  Provinoe  of  New  York.  1  Doc  .SSrf^  521, 522i 
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during  good  beliayior,  but  the  Treasury  Board,  to  whom  the 
matter  was  referred,  decided  that  the  Chief  Justice  should  hold 
during  the  Crown's  pleasure,  and  the  tenure  of  the  judges,  there- 
after, was  according  to  the  will  of  the  King. 

The  judges  performing  an  annual  circuit  through  the  counties, 
carried  with  them  a  commission  of  Oyer  and  Terminer,  in  which 
several  of  the  county  justices  were  associated.  A  decUrrms  jpotesta- 
tem  was  also  issued  by  the  Governor. 

The  judges,  and  those  practicing  before  them,  wore  no  peculiar 
costume,  nor  was  there,  in  1756,  any  distinction  or  degrees  among 
the  lawyers. 

The  usual  requirements  for  admission  to  practice  were  a  college 
or  university  education,  and  three  years  apprenticeship  under  an 
attorney.  K  the  above  education  was  wanting,  then  seven  years 
service  under  an  attorney  was  required.  In  either  case  the  Chief 
Justice  recommended  the  candidate  to  the  Governor,  who  thereby, 
under  his  hand  and  seal  at  arms,  granted  a  license  to  practice. 
This  being  produced  to  the  court,  the  usual  State  oaths  and  sub- 
scription were  taken,  with  an  oath  for  the  candidate's  upright 
demeanor,  and  he  was  then  qualified  to  practice  in  every  court  in 
the  Province.* 

About  1682,  special  pleading  in  the  English  language  and  mode 
came  somewhat  into  use.  Previous  to  this,  although  the  papers 
before  the  court  were  required  to  be  in  the  above  language,  the 
English  form  of  pleading  was  so  blended  with  that  of  the  Dutch, 
as  rendered  it  difficult  of  being  distinguished.  It  was  only  between 
1704  and  1718  that  the  English  proceedings  and  practice  were 
brought  into  general  use.* 

On  the  27th  November,  1741,  it  was  enacted  that  the  Justices 
of  the  Supreme  Court  should  hold  Circuit  Courts,  without  any 
special  commission  from  the  Crown  under  the  Seal  of  the  Colony.* 
This  act  was  limited  to  six  years,  but  by  another  act  in  1746,  it 
was  made  perpetual.* 

On  the  19th  of  November,  1745,  it  was  enacted  that  actions 
under  twenty  pounds  should  be  brought  in  the  inferior  courts, 

>  Smith  (Care/s  ed.),  271,  writing  in  1756. 
'  Daly's  Judicial  Organization,  29. 
»  Van  Schaack's  New  York  Colonial  Laws,  221. 
«  Van  Schaack's  New  York  Colonial  Laws,  272. 
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and  not  be  removed  except  by  writ  of  error  into  the  Supreme 
Court,  tinder  the  penalty  of  twenty  pounds.*  Suits  imder  that 
sum,  brought  in  inferior  courts,  were  to  be  tried  there,  though 
the  cause  of  action  arose  out  of  their  jurisdiction.* 

The  justices  were  empowered,  by  act  of  May  8d,  1746,  to  com- 
mission as  many  persons  as  they  should  see  fit,  in  all  the  counties 
in  the  Colony,  to  take  affidavits,  to  be  read  in  any  cause  depend- 
ing in  the  Supreme  Court,  as  Masters  of  Chancery  extraordinary 
used  to  do.* 

On  the  19th  of  April,  1786,  it  was  enacted  that  issues  joined  in 
the  Supreme  Court,  should  be  tried  in  the  counties  where  the  lands 
were  situated,  or  the  cause  of  action  arose,  or  the  oflfense  was  com- 
mitted, unless  the  said  court  should  order  a  trial  at  the  bar  of  the 
said  court;  only,  however,  to  be  done  in  cases  of  great  difficulty 
or  which  required  great  examination.  This,  however,  was  not  to 
extend  to  any  action  merely  transitory,  nor  to  prevent  the  said 
court  fix)m  ordering  trials  by  foreign  juries  in  all  proper  and 
necessary  cases. 

The  justices,  some  or  one  of  them,  were  once  in  each  year,  in 
the  vacations,  and  oftener  if  need  be,  to  hold  Circuit  Courts  in  each 
of  the  counties  of  the  State,  for  the  trial  of  all  issues  joined  in  the 
Supreme  Court,  or  in  any  other  court,  and  brought  into  that  court, 
to  be  tried,  and  which  were  triable  in  the  said  respective  counties. 

They  were  to  hold  the  courts  without  any  other  commission  and 
return  the  proceedings  to  the  said  Supreme  Court  at  the  next 
term,  which  should  record  the  same  and  give  judgment  thereon 
according  to  law.  The  justices  were  likewise  empowered,  without 
any  other  commission,  to  take  assizes  of  Novd  Disseisin^  or  any 
other  assizes  at  the  said  several  Circuit  Courts.* 

From  early  Colonial  times,  the  authority  for  holding  the  court 
of  Oyer  and  Terminer  and  General  Gaol  Delivery,  was,  by  a  com- 
mission issued  by  the  Governor,  directed  to  the  judges  named  in 
the  commission,  and  the  practice  so  continued  until  1788.  On  the 
twenty-second  of  February  in  that  year,  however,  it  was  enacted 

'  Van  Schaack's  New  York  Colonial  Laws,  255. 
>  Van  Schaack's  Colonial  Laws,  255,  256. 

*  Van  Schaack's  Colonial  Laws,  270. 

*  Jones  and  Varick's  New  York  Laws^  303. 
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that  the  Jiistices  of  the  Supreme  Courts  or  any  of  them,  with  cer^ 
tain  designated  local  magistrates,  shoidd  hold  courts  of  Oyer  and 
Terminer,  without  any  commission,  at  the  same  times  as  the  Circuit 
Court,  and  continue  to  hold  them  till  the  business  was  dispatched, 
whether  the  Circuit  Court  were  so  long  continued  or  not  The 
local  magistrates  were,  any  two  or  more  of  the  judges  and  assistant 
justices  of  the  courts  of  Common  Pleas  of  the  respective  coimties 
of  the  State,  associated  in  the  city  of  Albany  with  the  Mayor, 
Kecorder  and  Aldermen.  In  the  city  of  New  York  the  local 
magistrates  were,  the  Mayor,  Recorder  and  Aldermen  alone,  two 
or  more  of  them.  These  local  magistrates  were  restrained  from 
sitting  or  acting  as  justices  of  any  court  of  Oyer  and  Terminer  out 
of  their  respective  cities  or  counties. 

The  Governor,  however,  with  the  advice  and  consent  of  the 
Council  of  Appointment,  coxdd  issue  commissions  of  Oyer  and 
Terminer  in  manner  and  form  aa  heretofore  used,  whenever  occa- 
sion  required;  the  justices  of  the  Supreme  Court  always  to  be 
named  in  such  commissions,  with  such  others  as  the  Governor  and 
said  Council  should  thiak  proper;  and  no  such  commissions  were 
to  be  executed,  or  proceedings  be  thereupon  had,  without  the  pre- 
sence of  one  or  more  of  the  said  justices.  The  said  courts  of 
Oyer  and  Terminer  were  authorized  to  direct  their  process  into 
any  city  or  county. 

It  was  f\irther  provided  that  the  Justices  of  Assize  and  Oyer 
and  Terminer  should,  once  in  every  year,  send  all  their  records 
and  processes,  determined  and  put  in  execution  to  the  Exchequer, 
there  to  remain  of  record;  and  also  that  the  justices  to  take  assizes, 
and  of  the  Oyer  and  Terminer,  should  allow  no  person,  little  or 
great,  to  sit  with  them  on  the  bench  at  their  sessions.' 

In  1789,  it  was  enacted  that  all  issues  joined  or  brought  into  the 
Supreme  Court,  triable  by  a  jury  of  any  county  in  which  the 
said  court  should  sit,  might  be  tried  either  at  the  Circuit  Court  of 
such  county,  or  at  the  bar  of  the  said  Supreme  Court,  when  it  sat 
in  such  county,  without  any  order  of  said  court  for  that  purpose.* 
This  was,  however,  altered  in  1797,  so  as  to  render  an  order  of 
the  court  necessary  for  such  trial.' 

1  2  Greenlea^  81-84.  *  2  Greenleaf,  261.  >  3  Qi^enlea^  362. 
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On  the  12th  of  Februaiy,  1796,  the  office  of  Clerk  of  the  Circuit 
and  Oyer  and  Terminer  Courts  waa  abolished,  and  the  County 
Clerks  were  made,  ex-officio,  clerks  of  said  courts.  Seven  Assist- 
ant Attorney-Generals,  for  as  many  districts,  to  appear  in  the  latter 
court,  were  also  appointed. 

On  the  27th  November,  1741,  the  General  Assembly  passed  an 
act  "to  revise,  digest  and  print  the  laws  of  the  Colony  from  the 
happy  revolution :"  *  viz.,  from  the  accession  of  William  and  Mary. 
The  execution  of  the  work  was  deputed  to  Daniel  Horsmanden, 
then  Third  Justice  of  the  Supreme  Court,  as  well  as  Recorder  of 
the  city  of  New  York.  He,  however,  did  not  undertake  it,  but 
compiled,  and  in  1744,  published  instead,  the  History  of  the  Pro- 
ceedings of  the  celebrated  Negro  Plot." 

In  1752,  a  digest  of  the  Colonial  Laws  (the  first  regular  col- 
lection made),  pursuant  to  an  act  of  the  General  Assembly, 
from  1691  to  the  above  year,  prepared  by  William  Livingston 
and  William  Smith,  Jr.,  was  published.  It  was  extended  by  the 
same  persons  from  the  11th  of  November,  1752,  to  22d  of  May, 
1762. 

In  pursuance  of  a  subsequent  act  of  the  General  Assembly, 
Peter  Van  Schaack,  in  1774,  publiBhed  another  Digest  of  the 
Laws  of  the  Province,  prepared  by  him,  extending  from  6th 
May,  1691,  to  8th  March,  1773. 

William  Bradford  published  the  following  editions,  viz.,  1694, 
1710,  1713,  1716,  1719  (this  edition  was  reprinted  in  London 
by  John  Baskett,  by  order  of  the  Lords  Commissioners  of  Trade 
and  Plantations),  and  1726. 

Great  irregularity  appears  in  the  publication  of  these  respective 
editions,  making  it  impossible  to  show  the  precise  periods  they  are 
meant  to  embrace.  They  were  probably  printed  sheet  by  sheet 
as  the  acts  were  passed. 

From  1691  to  1799  no  regular  reports  of  cases  were  made.  In 
1804,  a  law  was  passed  authorizing  the  court  to  appoint  a  reporter, 
who  collected  and  published  the  reports  from  1799  to  1803.* 
From  the  latter  period  they  were  continued  so  long  as  the  court 

^  Joornal  General  Assembly,  yoL  1,  827. 

"  Smith  (Hist  Lib.  ed.),  toL  2,  p.  80. 

'  Preface  to  1  Johnson^s  Supreme  Court  Beporta 
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existed.  But  although  there  were  no  systematio  reports  during 
the  period  first  mentioned,  isolated  eases,  oecurring  particularly 
in  the  first  half  of  this  period,  have  been  published.  Minut^ 
of  the  court  also  have  been  preserved.  Those  from  October  4, 
1693,  to  October  5,  1700,  while  William  Smith  presided  as  Chief 
Justice,  are  published  in  the  collections  of  the  New  York  Histori- 
cal Society. 

Of  the  early  trials,  the  first  we  shall  mention  is  that  of  Col. 
Nicholas  Bayard,  in  1702,  involving  as  it  did,  the  liberty  of  speech 
aod  opinion  in  the  Province.* 

During  the  administration  of  Leisler,  and  for  some  time  after 
his  judicial  murder,  the  Province  was  divided  into  Anti-Leislerites, 
or  "people  of  figure,"  and  Leislerites,  or  the  democratic  portion  of 
the  people.  Colonel  Bayard  belonged  to  the  former  fiction,  and 
was  instrumental  in  the  condemnation  and  execution  of  Leisler. 

Governor  Bellamont  had  sided  with  the  Leislerian  fiction,  and 
the  present  head  of  the  Colonial  government,  Lieutenant-Governor 
Nanfan,  took  the  same  position.  Information  having  been  re- 
ceived of  the  appointment  of  Lord '  Cornbury,  as  the  successor 
of  BeUamont,  and  the  Leislerites  having  a  majority  in  the  General 
Assembly  in  1702,  the  Anti-Leisterites  concerted  measures  to 
influence  the  mind  of  Cornbury  to  their  side.  For  this  purpose, 
Colonel  Bayard  procured  the  signing  of  three  addresses,  to  the 
King,  the  House  of  Commons,  and  Lord  Cornbury,"  containing 
charges  of  bribery  and  oppression  against  Nanfen,  Chief  Justice 
Attwood  and  the  General  Assembly,  with  imputations  upon  the 
memory  of  Lord  Bellamont. 

Under  an  act,  the  first  passed  by  the  Assembly  of  1691,"  which 
declared  that  any  person  endeavoring,  oh  any  pretense,  by  force 
of  arms  or  otherwise,  to  disturb  the  peace  of  the  Province,  should 
be  deemed  a  traitor,  and  which  Bayard,  when  his  party  were 
uppermost,  had  himself  greatiy  aided  to  procure,  Bayard  was,  by 
Nanfen's  order,  committed  to  prison.    A  special  Court  of  Oyer  and 

1  Howell's  State  Trials,  vol  14, 471-516 ;  Chandler's  American  Criminal  Trials, 
voL.l,  269-294;  2  Hildreth's  History  of  the  United  States  (1st  8eries),204. 
«  Combury's  reasons  for  suspending  Attwood.  Lond.  Doc,^  15  j  C6L  JDoc^  vol 

4,  1011. 
»  Parliamentary  Roll  MSS.,  Laws  of  N.  Y.  (Bradford's  ed,  1694,  p.  1. ) 
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Tenniner,  consisting  of  Chief  Justice  Attwood,  and  the  Associate 
Judges  Abraham  De  Peyster  and  Eobert  Walters,  was  commis- 
sioned,  and  on  the  7th  of  March,  1702,  Bayard  was  brought  to 
triaL  Sampson  Shelton  Broughton,  the  Attomey-Gteneral,  having 
given  his  opinion  against  the  prosecution  of  Bayard,  Thomas 
Weaver,  appointed  Solicitor-General  for  the  purpose,  conducted 
the  proceedings.  Messrs.  NichoUs  and  Emot  were  counsel  for 
Bayard,  who  was  convicted  of  treason  and  condemned  to  be  exe- 
cuted. Lord  CJombury,  however,  whose  opinions  coincided  with 
those  of  the  Anti-Leislerites,  arrived  during  this  period,  suspended 
Attwood,  De  Peyster  and  Walters  from  their  oifices,  as  well  in  the 
(Council  as  on  the  Bench,  and  succeeded  in  having  the  attainder 
of  Bayard  and  that  of  Alderman  John  Hutchins,  convicted  of  the 
same  offense  with  Bayard,  reversed  by  Queen  Anne.  The  latter, 
upon  a  hearing  of  the  case  before  the  Privy  Council,  sanctioned 
also  the  removal  of  the  Chief  Justice  and  the  associate  judges,  as 
well  as  Weaver,  from  the  Council  of  the  Province.*  Attwood, 
against  whom,  moreover,  charges  lay  of  corruption 'and  partiality 
on  the  Bench,'  being  removed  from  his  Chief  Justiceship,  William 
Smith,  who  had  held  the  office  for  several  years  previous,  and 
who  had  been  one  of  the  Commissioners  of  Oyer  and  Terminer, 
appointed  by  Governor  Sloughter,  that  tried  Leisler,'  was  ap- 
pointed in  his  place.*  Attwood  and  Weaver  fled  to  Virginia, 
thence  to  England,  under  assumed  names.*  Dr.  John  Bridges  was 
made  Second  Justice  of  the  Supreme  Court  in  place  of  De  Peys- 
ter,* and  the  act  under  which  Bayard  was  convicted  was  presently 
repealed  by  Queen  Anne's  special  order.* 

The  second  trial  noticed,  viz.,  that  of  Francis  McKemie,  in  1707, 
was  one  by  wl\ich  not  only  religious  toleration  was  vindicated  and 
sustained,  but  arbitrary  conduct  and  an  attempt  at  tyranny  were 
rebuked  and  foiled. 

1  Colonial  Documents,  vol  4,  1024;  London  Documents,  16. 

*  Colonial  Documents,  vol  4, 1010;  London  Documents,  15. 
■  Thompson's  History  of  Long  Island,  vol  2,  Appendia:,  444. 
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At  tbifl  period,  the  people  of  the  dty  of  New  York  were  oom- 
poeed  of  GalyinistB  of  the  Holland  Dutdi  Church,  French  tefiigees 
of  the  Geneva  platform,  a  few  English  Episcopalians,  and  a  still 
smaller  number  of  English  and  Irish  Presbyterians  who  assembled 
for  worship  every  Sunday  at  a  private  house,  having  neither 
church  nor  preacher.  In  January,  1707,  Francis  McKemie  and 
John  Hampton,  two  preachers  of  the  Presbyterian  &ith,  arrived 
at  the  city  of  New  York.  The  Dutch  Calvinists  consented  to 
McKemie's  officiating  in  their  church,  but  Lord  Combuiy,  who 
was  opposed  to  the  whole  persuasion,  forbade  it;  consequently, 
upon  the  next  Sunday,  the  service  was  conducted  at  a  private 
house  with  open  doors.  Mr.  Hampton  officiated  the  same  day  at 
the  Presbyterian  church  in  New  Town,  a  few  miles  distant 

Two  or  three  days  after,  McKemie  and  Hampton  were  arrested, 
on  Combury^B  warrant,  for  preaching  without  his  license.  Al- 
though the  English  ecclesiastical  statutes  did  not  extend  to  the  Pro- 
vince, Protestants  of  all  denominations  having  there  equal  rights 
and  privileges^  the  defendants  unskilled  in  the  law  supposed  they 
did,  but  relied  as  their  defense  upon  the  toleration  act,  offering  to 
show  they  had  complied  with  the  act  in  Virginia  and  Maryland, 
and  promised  to  certify  the  house  at  the  next  sessions  in  which 
McKemie  had  preached. 

Lord  Combury,  however,  assisted  by  May  Bickley,  the  then 
Attorney -Greneral  of  the  Province,  insisted  that  as  the  statutes 
did  not  extend  to  the  Province,  neither  did  the  toleration  act. 
His  license  to  preach  being  therefore  necessary,  the  defendants 
not  possessing  it  had  violated  his  orders  (which,  however,  had 
never  been  published),  and  consequently  he  committed  them  to 
jaiL 

After  a  confinement  of  about  six  weeks,  the  defendants  were 
brought  before  Chief  Justice  Mompesson  on  habeas  corpus,  and 
Combury,  apprised  of  the  iQegality  of  the  first  warrant,  and  know- 
ing the  legal  ability  of  the  Chief  Justice,  issued  another  on  the 
ground  that  the  defendants  were  not  qualified  as  the  toleration  act 
required.  They  were  then  bailed  to  the  Supreme  Court  shortly 
about  to  sit;  and  exertions  having  been  made  to  obtain  a  grand 
jury  for  the  purpose,  an  indictment  was  found,  several  Dutch 
and  French  Protestants  being  on  the  jury. 
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On  the  6th  of  June,  McKemie  (Hampton  being  discharged,  no 
evidence  against  him  having  been  presented  to  the  grand  jury) 
was  brought  to  trial  before  Chief  Justice  Mompesson,  and  the 
Associate  Justices  Milward  and  Wenhanu  Attorney-General  Bick- 
ley,  "who  was  rather  remarkable,"  says  Smith,  "for  a  voluble 
tongue  than  a  penetrating  head  or  much  learning,"  managed  the 
proceedings  in  behalf  of  the  Crown,  Messrs.  KichoUs,  Jamison  and 
Reignere  on  the  part  of  the  defendant  The  indictment  was  that 
McKemie,  pretending  "to  be  a  Protestant  dissenting  minister, 
contemning  and  endeavoring  to  subvert  the  Queen's  eccl^astical 
supremacy,  unlawfully  preached,  without  the  Governor's  license 
first  obtained,  in  derogation  of  the  royal  authority  and  preroga- 
tive ;  and  that  he  used  other  rites  and  ceremonies  than  those  con- 
tained in  the  common  prayer  book." 

The  indictment  fsirther  charged  that  the  defendant,  not  being 
legally  qualified  to  preach,  did  nevertheless  preach  and  at  an 
illegal  conventicle  being  contrary  to  the  form  of  the  ecclesiastical 
statutes  of  England. 

Bickley  insisted  upon  the  ecclesiastical  supremacy  of  the  Queen; 
that  it  was  del^ated  to  the  Governor,  and  hence  that  the  latter's 
instructions  had  the  force  of  a  law.  He  contended  also  for  the 
extension  of  the  statutes  of  uniformity. 

Beignere,  on  the  contrary,  contended  that,  by  the  common  law, 
preaching  was  no  crime;  that  the  Gt>vemor's  instructions  were  not 
laws,  and  that  the  statutes  of  uniformity  and  the  toleration  act  did 
not  extend  to  the  Province.  NichoUs  and  Jamison  spoke  to  the 
same  efiect  McKemie  concluded  with  a  speech  in  his  own  de- 
fense, which  according  to  Smith  placed  "his  capacity  in  a  very 
advantageous  light" 

A  special  verdict  was  advised  by  Chief  Justice  Mompesson,  but 
the  jury  acquitted  McKemie,  who  was  not,  however,  fireed  fix>m  his 
recognizance  until  he  had  been  compelled  to  pay  all  the  fees  of 
his  prosecution.* 

The  trial  of  Van  Dam,  in  1788,  and  of  Zenger,  in  1785,  will  be 
noticed  in  the  description  of  the  Court  of  Exchequer.  The  former, 
by  being  the  means  of  Chief  Justice  Morris'  removal  by  Cosby,  on 

*  For  a  fun  report  of  this  trial,  see  Force's  Historical  Collections,  toL  4 
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account  of  his  opinion  that  the  Supreme  Court  had  no  authority  to 
proceed  in  equity,  contributed  largely  to  the  division  of  the 
Colony  into  two  parties.  The  controversy  between  the  two  existed 
for  many  years,  with  the  Court  of  Chancery  as  the  principal  bone 
of  contention. 

The  latter  trial  vindicated  humble  weakness  and  the  liberty 
of  the  press  against  oppressive  proceedings  on  the  part  of  power, 
as  well  as  the  doctrine  that  truth  should  constitute  a  defense  in 
libel,  and  that  the  jury  are  the  judges  both  of  the  law  and  the 
fact* 

The  last  to  be  noticed  is  the  Negro  Plot  In  its  narrative  will 
be  found  such  credulity  and  cruelty,  and  such  a  prostration  of  all 
that  appertains  to  a  manly  nature  before  universal  fear,  as  have 
been  rarely  recorded. 

True,  the  acts  were  committed  when  the  whole  community 
lived  in  dread  of  the  slaves;  but  even  with  the  greatest  allow- 
ance, it  is  difficult  to  realize  how  men  of  education  and  ability, 
of  stainless  reputation  and  moral  worth,  could  so  far  warp  the 
sanctities  of  law,  and  so  far  forget  the  conmion  instincts  of 
humanity,  as  to  commit  such  acts,  and  that  too  without  mercy  or 
remorse. 

The  narrative  of  the  Plot  was  drawn  by  a  participant  in  its  ex-  , 
citements  and  a  firm  believer  in  its  existence.  Daniel  Horsmanden 
was  the  author,  then  the  third  justice  of  the  Supreme  Court  and 
Eecorder  of  the  city  of  New  York.  He,  in  connection  with  Chief 
Justice  De  Lancey,  or  Frederick  Philipse,  Second  Justice,  sat  on 
the  bench  on  nearly  if  not  all  the  trials  of  those  charged  with 
this  (to  use  his  own  language)  "inhumane,  horrible  enterprize,'^ 
in  which  trials,  "so  many  of  the  wicked  instruments  of  it  were 
brought  to  justice,  whereby  a  check  has  been  put  to  the  execrable 
malice  and  bloody  purposes  of  foreign  and  domestic  enemies, 
though  we  have  not  been  able  entirely  to  unravel  the  mystery  of 
this  iniquity;  for  'twas  a  dark  design,  and  the  veil  is  in  some 
measure  still  upon  it" 

In  the  spring  of  1741,  a  strange  rumor  began  1»  creep  through 
the  little  city  of  New  York,  numbering  about  ten  thousand  inhabi- 

'  Gbuvemeur  Morris  declares  this  trial  to  be  the  germ  of  the  American  Reyo- 
lution. 
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tants,  of  whom  between  seventeen  and  eighteen  hundred,  men, 
women  and  children,  were  slaves.* 

The  rumor  was,  that  a  plot  existed  among  the  slaves  to  bum  the 
city  and  massacre  the  inhabitants.  This  received  countenance, 
from  the  fiu5t,  that  in  1712  an  insurrection  had  occurred  among 
the  slaves,  who  had  set  a  house  in  flames,  and  before  their  disper- 
sion by  the  train  band  had  put  several  citizens  to  death. 

The  commencement  of  this  excitement  was  the  robbery,  on  the 
night  of  the  28th  of  February,  1741,  of  a  house  belonging  to 
Robert  Hogg,  a  merchant  of  the  city  of  New  York,  of  coins, 
medals,  wrought  silver,  &c. 

Suspicion  was  pointed  at  John  Hughson,  the  keeper  of  a  low 
tavern,  to  which  negroes  were  in  the  habit  of  resorting.  A  girl 
of  sixteen,  Mary  Burton,  an  indented  servant  of  Hughson,  informed 
against  the  latter,  who  acknowledged  that  a  portion  of  the  goods 
had  been  brought  to  his  house,  which  portion  he  delivered  to  the 
magistrate. 

^  The  city  extended  then  from  Fort  George  (a  square  with  four  bastions),  at 
the  present  Battery,  north  along  the  east  side  of  Broadway,  as  far  as  the  present 
Spruce  street,  a  little  beyond  the  commencement  of  the  city  commons,  which 
extended  upward.  Along  the  East  river  the  houses  were  quite  compact,  and 
there  were  public  markets  at  the  foot  of  each  street  The  Dutch,  English  and 
French  churches,  and  the  City  Hall  (the  latter  in  Wall  street),  were  near  each 
other,  toward  the  upper  part  of  the  city.  The  winding  streets  were,  in  the 
summer,  embowered  in  the  foliage  of  the  water  beach  and  locust  The  com- 
mons (the  present  park)  were  uninclosed,  bounded  to  the  east  by  the  road  to 
Boston  (Chatham  street),  and  by  Broadway,  to  the  west  This  area,  the  site  of 
an  Indian  village,  was  in  early  Dutch  times  known  as  the  Ylachte,  and  was 
the  pasturage  ground  of  the  gables  scattered  around  a  fort^  known  as  New 
Amsterdam,  where  the  kine  grazed  under  the  superintendence  of  a  city  herds- 
man; in  it,  on  the  30th  of  July,  1673,  Colve's  troops  formed  for  their  march 
down  Broadway  to  the  successful  attack  on  Fort  James  (as  the  fort  was  at 
that  time  called),  then  under  command  of  Captain  John  Manning,  and  it  was 
the  scene  of  the  executions  in  the  Negro  Plot  Valentine's  Manual  and  JUstary 
of  New  York. 

A  line  of  palisades  extended  from  the  Hudson  to  the  East  river,  about  where 
runs  the  present  Chambers  street,  with  a  block-house  a  little  east  of  Broadway. 
Beyond  the  pahsades  to  the  north  were  the  two  Collect  ponds.  On  the  west 
side  of  Broadway  was  the  King's  Farm,  and  in  the  comer,  formed  by  George 
and  Frankford  streets,  was  the  grave  of  the  patriot  Leisler. 

A  palisade  also  extended  at  the  north  or  land  side  of  Fort  Gkorge. 


4A  The  Council  of  Bevisiok. 

Another  inmate  of  HnghBon*S|  Peggy  Kerry,  who  had  previonly 
resided  atone  John  Bomme's,  was  also  implicated  by  Mary  in  the 
robbery. 

Both  Hnghson  and  Peggy,  although  they  denied  the  chaige^ 
were  committed  to  prison. 

On  the  dghteenth  March  following,  a  fire  occurred  by  which 
the  Government  House,  the  King's  Chapel,  the  Secretary's  office, 
the  barracks  and  stable,  all  situated  at  Fort -George,  were  con- 
sumed This  created  alarm,  and  in  the  evening  the  captain  of  a 
militia  company  beat  to  arms  and  had  oyer  seventy  men  ready 
for  service  all  night 

This  fire  was  followed  day  after  day  by  other  burnings,  many 
of  them,  however,  merely  those  of  chimneys.  Although  the  con- 
fiagration  at  Fort  George  was  accoimted  for  by  Lieutenant-Gover- 
nor Clarke  himself)  in  a  message  to  the  Assembly,  from  the  sparks 
of  a  fire-pot,  carried  by  a  plumber  who  that  morning  had  repaired 
the  gutter  between  the  Government  House  and  Chapel,  others 
were  most  probably  incendiary,  and  the  whole  lashed  the  com- 
munity into  the  greatest  terror. 

Some  time  previous,  a  Spanish  vessel,  a  portion  of  its  crew 
being  negroes,  had  been  brought  to  New  York  as  a  prize,  and  the 
negroes  sold  at  vendue,  having  been  condemned  by  the  Court  of 
Admiralty  as  slaves.  Asserting  themselves  freemen,  they  com- 
plained of  being  thus  sold.  A  cry  was  immediately  raised  against 
them  as  being  implicated  in  the  fires;  they  were  imprisoned  and 
at  length  the  slaves  of  the  city,  as  a  body,  became  the  objects 
of  suspicion.  Many  were  hurried  oflF  to  jail,  and  the  panic  in- 
creasing, the  Lieutenant-Governor,  at  the  request  of  the  Common 
Council,  issued  a  proclamation  oiBfering  one  hundred  pounds  to 
any  white  person  and  a  pardon  (if  concerned  therein);  twenty 
pounds,  freedom  and  pardon  to  any  slave  with  twenty-five  pounds 
to  his  master,  and  forty-five  pounds  with  pardon  to  any  free  negro, 
mulatto  or  Lidian,  who  should  discover  any  one  concerned  in  the 
fires. 

Mary  Burton,  after  this  proclamation,  at  the  session  of  the 
Supreme  Court,  held  on  the  22d  April  of  the  said  year  (1741), 
stated  to  the  grand  jury  that  she  had  heard  three  negroes,  CufFee, 
Caesar  and  Prince,  who  were  in  the  habit  of  meeting  at  Hughson's, 
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talk  while  there  of  apian  to  burn  the  town  in  the  night,  and  when 
the  white  people  came  to  extinguish  it^  to  destroy  them;  that  her 
master  (Hughson)  and  mistress  promised  to  aid  the  negroes,  and 
when  all  was  accomplished  that  Caesar  was  to  be  Goyemor 
and  Hughson  King;  and  further,  that  she  never  saw  any  white 
persons  present  when  the  burning  of  the  town  was  talked  o^  but 
her  master,  mistress  and  Peggy  Kerry. 

The  Second  and  Third  Justices  holding  the  court,  viz.,  Frede- 
rick Phihpse  and  Daniel  Horsmanden,  stimmoned  the  seven 
lawyers  of  the  city,  Messrs.  Murray,  Alexander,  Smith,  Chambers, 
NichoUs,  Lodge  and  Jamison  (the  Attorney-General,  Bradley, 
being  indisposed),  for  counsel  in  the  emergency;  the  term  of  the 
Supreme  Court,  limited  to  eight  days,  was  enlarged,  and  the  above 
lawyers  offered  their  assistance  in  their  turn  at  every  trial  of  the 
conspirators. 

Every  day  there  were  examinations  and  confessions.  Peggy 
Kerry  at  first  denied  all  knowledge  of  the  alleged  conspiracy,  but 
at  length,  Hughson,  his  wife  Sarah,  and  herself  having  been  con* 
victed  as  receivers  of  the  stolen  goods  belonging  to  Hogg,  Peggy 
implicated  John  Bomme  (who  also  kept  a  low  tavern)  and  his  wife, 
in  the  conspiracy,  with  several  negroes  other  than  Prince  and 
Caesar  who  bad  previously  been  convicted  as  principals  in  the 
robbery  of  the  said  goods.  The  latter  were  hanged  for  the  rob- 
bery, denying  to  the  last^  however,  any  knowledge  of  the  conspi- 
racy, and  the  body  of  Caesar,  was  hung  in  chains.  The  negroes 
implicated  by  Peggy  were  arrested,  as  was  Bomme's  wife,  but 
Bonmie  absconded,  although  subsequently  retaken. 

On  the  twenty-ninth  of  May,  Quack  (another  negro  implicated) 
and  Guffee  were  brought  to  trial  for  the  conspiracy. 

The  Attorney-General  appeared  for  the  prosecution,  assisted  by 
Messrs.  Murray  and  Smith.  The  prisoners  had  no  counsel. 
Mary  Burton  was  the  principal  witness;  other  witnesses,  among 
whom  was  Arthur  Price,  a  thief,  and  two  negroes,  also  bore 
evidence  against  the  prisoners.  Witnesses  on  their  side  were 
called,  but  tibe  prisoners  were  convicted  and  sentenced  to  be  burned 
at  the  stake.  Although  they  had  previously  asseverated  their  inno- 
cence, while  at  the  stake  they  made  all  the  required  admissions 
and,  in  compliance  with  the  wishes  of  the  excited  populacd 
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(although  a  diflcietionaiy  repriere  was  allowed  bj  tlie  lieutenant- 
Goyernor,  on  the  repreaentatioiis  of  Mr.  Mooie,  the  Deputy  Secre- 
tary and  Clerk  of  the  court,  that  the  reprieve  might  produce  more 
discoyeries),  they  were  burned.  Hughson  and  his  wife  were  already 
under  sentence  of  death  as  leceiyers  of  the  stolen  goods,  but  they 
were,  together  with  Sarah  their  daughter,  and  P^gy  Kerry,  on 
the  fourth  of  June,  brought  to  trial  for  the  conspiracy.  Again  the 
Attomey-Gkneral  conducted  the  prosecution,  assisted  by  Messrs. 
Murray,  Alexander,  Smith  and  Chambers.  Again  no  counsel 
appeared  for  the  prisoners.  Mary  Burton  and  Arthur  Price,  with 
other  witnesses,  testified  against  them.  Witnesses  were  called  on 
their  part,  but  the  prisoners  were  convicted  and  sentenced  to  death, 
although  they  severally  spoke  in  their  justification,  protested  their 
innocence,  "dedared  that  all  the  witnesses  had  said  against  them 
was  &lse,  and  called  upon  God  to  witness  their  asseverations." ' 
Hughson,  his  wife  and  Peggy  (the  daughter  being  respited  in  the 
hope  of  confession),  were  hanged,  protesting  to  the  last  their  rono- 
cence;  Peggy,  the  evening  before  her  execution,  declaring  to  Justice 
Phillipse,  that  she  had  forsworn  herself  and  that  all  she  had 
testified  to  about  Boome  and  his  wife,  except  as  to  being  receivers 
of  stolen  goods,  was  fidse.  The  body  of  Hughson  was  himg 
in  chains.  His  daughter  Sarah,  after  being  respited  for  three 
weeks,  was  ordered  to  be  executed,  she  continuing  to  deny  all 
knowledge  of  the  conspiracy.  On  the  day  fixed  for  her  execution, 
however,  she  confessed  her  knowledge  of  the  matter,  and  was 
farther  respited.  Again  and  again,  howevgr,  did  she  recant  what 
she  confessed,  "until  the  judges  thought  themselves  under  a 
necessity  of  ordering  her  execution  as  the  last  experiment  to 
bring  her  to  a  disposition  to  unfold  this  infernal  secret,  at  least  so 
much  of  it  as  might  be  thought  deserving  a  recommendation  of 
her,  as  an  object  of  mercy." "  Under  threats  of  execution  fix)m 
day  to  day,  she  would  still  confess  and  recant,  until  on  the  twenty- 
ninth  of  July,  over  six  weeks  after  her  first  respite,  "she  produced 
and  pleaded  his  Majesty's  most  gracious  pardon"  before  the  court, 
who  read  and  allowed  it,'  and  she  was  used  as  a  witness  against 
John  Ury. 

*  Journal  Proceedings  in  the  Negro  Plot,  1741,  by  D.  Horsmanden,  58. 

•  Journal  Negro  Plot,  130.  » Id.,  165. 
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In  the  meaawhile,  examinations,  confessions,  implications,  trials 
and  executions  (burning  and  hanging)  took  place  among  the  un- 
fortonate  negroes,  Mary  Burton  being  the  standing  witness  against 
those  tried.  Five  of  the  Spanish  negroes  sold  as  slaves  were 
arraigned,  and  on  the  seventeenth  of  June  brought  to  trial  for 
counseling  the  negro  Quack  to  bum  the  fort;  Messrs.  Murray, 
Alexander  and  Chambers,  counsel  for  the  prosecution,  and  Mary 
Burton  the  sole  witness  to  prove  the  connection  of  the  said  ne- 
groes in  the  conspiracy.  They  were  found  guilty,  though,  like 
the  others,  strongly  alleging  iheir  innocence. 

From  day  to  day  the  court  adjourned,  and  trials  and  condemna- 
tions of  new  victims  (all  negroes)  were  had.  On  the  nineteenth 
of  June,  the  Lieutenant-Governor  issued  a  proclamation,  oflFering 
pardon  to  all  who  should  confess  on  or  before  the  first  of  July. 
Terrified  by  their  condition,  the  negroes  rushed  to  make  confes- 
sions, so  that  in  a  week  after  the  proclamation  thirty  additional  ^ 
slaves  were  accused,  and  before  the  fifteenth  of  July  forty-six 
arraigned  negroes  pleaded  guilty.  Daily,  before  this  time,  sus- 
pected negroes  had  been  arrested,  until  by  the  fourth  of  July  the 
jails  (the  apartments  in  the  City  Hall  being  so  called)  became  so 
crowded  that  disease  was  apprehended,*  and  a  list  of  forty-two 
n^roes,  who  had  confessed  their  guilt,  was  made  out  by  the 
judges  to  the  Lieutenant-Governor  for  transportation. 

Suspicion  of  Popery  in  connection  with  the  conspiracy  began 
now  to  pervade  the  community,  intimations  having  been  given 
that  Popish  priests  were  lurking  about  the  city.  Accordingly, 
John  Ury,  a  nonjuring  minister,  who  had  lately  come  to  New 
York  and  entered  into  partnership  with  one  Campbell  to  teach  a 
Greek  and  Latin  school,  was  arrested,  and  not  giving  a  satisfectory 
account  of  himself,  was  committed  to  jail. 

On  the  twenty-ninth  of  July  he  was  brought  to  trial  before 
Chief  Justice  De  Lancey  and  Justices  Philipse  and  Horsmanden, 
on  an  indictment  chargiug  him  with  having  coimseled  and  abetted 
the  negro  Quack  in  burning  the  government  house  at  the  fort.  A 
second  indictment  charged  that  he,  being  a  Eomish  priest,  had  en- 
tered and  dwelt  in  the  Province  after  the  time  limited  by  a  statute 

1  1  DuDlap,  351. 
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of  11th  William  m.^  He  was,  however,  tried  on  the  first  indict- 
ment The  Attorney-General,  assisted  by  Messrs.  Murray,  Alex- 
ander, Smith  and  Chambers,  oondacted  the  trial  against  the 
prisoner,  who,  as  usual,  had  no  counsel.  Mary  Burton,  Will- 
iam Kane  (a  soldier  j&om  the  fort  who  had  been  accused  of  par- 
ticipating in  the  plot,  and  had  escaped  by  confessing  his  knowl- 
edge of  it)  and  Sarah  Hughson  testified  against  the  prisoner,  who, 
on  his  part,  introduced  witnesses.  He  was  found  guilty,  and  on 
the  twenty-ninth  of  August  was  hanged,  leaving  a  last  speech 
with  a  friend  (repeating  somewhat  the  substance  at  the  gallows), 
in  which,  about  "to  appear  before  an  awful  and  tremendous  God," 
he  solemnly  protested  his  innocence  of  any  participation  in  the 
plot. 

After  this  the  excitement  very  much  subsided,  and  on  the 

twenty-fourth  of  September  there  was  kept,  thoughout  the  Pro- 

,  \ance,  "a  day  of  public  thanksgiving  for  the  deliverance  of  his 

Majesty's  subjects  fix)m  the  destruction  wherewith  they  were  so 

generally  threatened  by  the  late  execrable  conspiracy."* 

On  the  16th  of  February,  1742,  however,  live  coals  were  found 
in  the  gutter  of  a  shed  adjoining  a  house  in  the  city  of  New  York, 
and  a  negro  named  Tom,  described  as  a  simple  half-witted  fellow, 
was  arrested,  and,  on  his  own  confession,  convicted  of  the  oflfense 
and  hanged.  Tom's  confession  implicated  other  negroes,  who,  in 
conjunction  with  negroes  from  Long  Island  intended,  when  the  fire 
of  the  shed  should  communicate  to  the  whole  town,  to  murder  the 
white  inhabitants.  But  the  public  mind  had  now  become  quieted. 
"It  seemed  as  if  the  people,"  says  Horsmanden  in  his  Journal  of 
the  Plot,  under  date  of  March  16th,  1742,*  "had  almost  generally 
composed  themselves  into  a  tranquil  security,  som'e  by  discrediting, 
others  (as  one  would  imagine)  forgetting  that  there  had  been  a 
real  conspiracy." 

The  day  before  the  sixteenth,  afire  occurred  in  some  tan  works, 
and,  says  Horsmanden,  "it  seemed  agreed  on  all  hands  that  the 
fire  must  have  been  put  there  on  purpose,"  yet  the  inquiries  elic- 

*  Viz.,  after  November,  1700;  the  punishment  for  so  doing  being  perpetual 
imprisonment,  and  if  the  person,  so  sentenced,  should  escape  and  be  retaken,  the 
penalty  being  death. 

<  Journal  Negro  Flat,  177.  *  JoumalNegio  Plot,  189. 
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ited  nothing  to  fasten  the  guilt  on  any  one.  On  the  twenty-third 
of  the  same  month  "a  bundle  pf  linen  set  on  fire,"  was  thrown  in 
the  gutter  near  a  brew-house,  and  thence  carried  by  the  wind  on 
an  adjoining  shed,  but  the  examination  of  the  matter  proved 
fruitless. 

The  witness  Mary  Burton  commenced  now  also  to  implicate  as 
members  of  the  plot  men  of  known  and  established  credit  and  re- 
putation, whose  characters  and  fortunes  elevated  them  above  all 
suspicion,  and  her  veracity  began  at  last  to  be  questioned.  "On 
the  whole,"  says  Horsmanden,  "there  was  reason  to  conclude  that 
this  girl  had  at  length  been  tampered  withal."* 

On  the  2d  of  September,  1742,  the  Mayor  of  the  city  issued  his 
warrant  to  the  treasurer  for  the  one  hundred  pounds  promised  to 
the  discoverer  or  discoverers  of  the  plot,  and  the  money  was  paid 
to  Mary  Burton. 

Thus  ended,  after  a  duration  of  nineteen  months,  this  wonderful 
delusion  darkened  into  a  most  fearM  tragedy. 

During  its  continuance,  one  hundred  and  fifky-four  persons 
were  committed  on  account  of  the  conspiracy.  Of  these  twenty 
were  white,  of  which  four  were  females;  also,  of  these  were  the 
seven  Spanish  negroes,  one  free  negro,  and  one  Indian  slave ;  the 
r^  were  negro  slaves,  of  which  four  were  females.  Of  the  whites, 
two,  Sarah  Hughson  and  William  Kane,  confessed  and  were  par- 
doned, the  latter  enlisting  in  the  West  Indies.  Ury,  the  Hughsons 
(husband  and  wife)  and  Peggy  Kerry  were  executed;  John  Homme 
and  wife  discharged,  the  former  on  security  for  his  leaving  the  Pro- 
vince, and  the  latter  from  want  of  evidence  against  her;  five  others 
(a  father  and  four  sons)  were  pardoned  on  their  also  leaving  the 
Province,  and  the  rest  were  discharged. 

Of  the  Spanish  and  other  negroes,  seventy-seven  confessed,  of 
whom  three  were  hanged;  two  (confessing  at  the  stake)  were 
burned;  fifty-seven  transported;  thirty  discharged  without  con- 
fession; thirteen  (including  the  two  mentioned)  burned;  eighteen 
hanged,  of  whom  one  (York),  with  John  Hughson,  was  hung  in 
chains.    There  were  seven  negroes  indicted  but  were  never  found. 

Ten  white  witnesses  and  nineteen  negroes  were  examined  in  the 
course  of  the  trials. 

>  Journal  Kegro  Plot,  204. 
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Between  1691  and  the  Beyolntion,  the  following  were  the  eleven 
Chief  Justices  of  the  Supreme  Court,  viz.: 

Joseph  Dudley/  William  Smith,'  Stephen  Van  Cordandt,' 
William  Smith  (reappointed),*  Abraham  De  Peyster,*  William 
Attwood,'  William  Smith  (reappointed),'  John  Bridges,"  Boger 
Mompesson,*  Lewis  Morris,^*  James  De  Lancey,"  Benjamin  Pratt," 
and  Daniel  Horsmanden." 

Of  these,  Dudley  studied  divinity  in  early  life,  then  entered  the 
political  arena.  Attwood,  Bribes,  Mompesson,  Morns,  De  Lan* 
cey,  Pratt  and  Horsmanden  were  lawyers;  and  Smith,  Van  Cort- 
landt  and  De  Peyster,  merchants. 

During  the  same  period,  the  following  were  the  Associate  or 
Puisne  Judges,  viz. :  Thomas  Johnson,"  William  Smith,"  Stephen 
Van  Cortlandt,"  William  Pinhome,"  Chidley  Brooke,"  John  Law- 
rence," Abraham  De  Peyster,"  Eobert  Walters,"  John  Bridges," 
Bobert  Milward,"  Thomas  Wenham,**  Adolph  Philipse,"*  James 

1  Appointed  May  15,  1691. 

*  Appointed  November  11,  1692,  in  room  of  Dudley. 

*  Appointed  October  30,  1700,  in  room  of  Smith. 

*  25Ui  November,  1700,  in  room  of  Van  Cortlandt^  deceased. 
'  Appointed  January  21,  1701,  in  room  of  SmitL 

*  Appointed  August  5,  1701,  in  room  of  De  Peyster. 
'  June  9,  1702,  in  room  of  Attwood. 

^  Appointed  April  5,  1703,  in  room  of  Smith. 

*  Appointed  July  15,  1704,  in  room  of  Bridges,  deceased. 

'^  Appointed  July  1,  1718,  in  room  of  Mompesson,  deceased. 

^*  Appointed  August  21,  1733,  in  room  of  Morris. 

**  Appointed  November  11,  1761,  in  robm  of  De  Lancey,  deceased. 

"  Appointed  March  16,  1763,  in  room  of  Pratt,  deceased. 

**  Appointed  May  15,  1691,  Second  Judge. 

"  Appointed  May  15,  1691,  Third  Judge,  and  Chief  Justice  November  11, 
1692. 

^«  Appointed  May  15, 1691,  Fourth  Judge,  and  Chief  Justice  October  30,  1700. 

"  Appointed  May  15,  1691,  Fifth  Judge,  and  Second  Judge  April  3,  1693. 

"  Appointed  April  3,  1693. 

"  Appointed  April  3,  1693. 

^  Appointed  October  4,  1698,  Second  Judge,  in  room  of  Johnson ;  Chief 
Justice  January  21,  1701,  and  reappointed  Second  Judge  August  5,  1701. 

"*  Appointed  August  5,  1701,  Third  Judge. 

**  Appointed  Second  Judge  June  14,  1702,  and  Chief  Justice  April  5, 1703. 

*'  Appointed  Second  Judge  April  5,  1703. 

<«  Appointed  Third  Judge  April  5, 1703. 

tt  Judge  in  171L 
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De  Lancey,*  Frederick  Philipse,*  Daniel  Horsmanden,'  John 
Chambers/  David  Jones,'  William  Smith,  the  elder,*  Bobert  R 
Livingston,*  George  D.  Ludlow,"  and  Thomas  Jones.' 

Of  these,  Messrs.  David  Jones,  Chambers,  Smith,  the  elder, 
Livingston,  Ludlow  and  Thomas  Jones  were  lawyers,  and  Pin- 
borne,  Walters,  Wenham,  Adolph  and  Frederick  Philipse,  were 
merchants. 

The  following  were  the  Attorney-Generals  during  the  same 
period,  viz.: 

James  Graham,"  Sampson  Shelton  Broughton,"  May  Bickley," 
Sampson  Broughton,"  John  Bayner,"  David  Jamison,"  James 

'  Appointed  Second  Judge  June  24,  1731,  and  Chief  Justice  August  21, 
1733. 

*  Appointed  Third  Judge  June  24,  1731,  and  Second  Judge  August  21, 
1733. 

^  Appointed  Third  Judge  January  24,  1736;  removed  September  22,  1747; 
reappointed  July  28,  1753,  and  October  14,  1761.  Appointed  Second  Judge 
March  26,  1762,  and  Chief  Justice  March  16,  1763. 

1  Appointed  Second  Judge  July  30,  1751 ;  reappointed  October  14,  1761 ; 
resigned  November  19,  1761. 

'  Appointed  Fourth  Judge  November  21,  1758;  reappointed  October  14, 
1761;  appointed  Third  Judge  March  31,  1762,  and  Second  Judge  March  16, 
1763. 

*  Appointed  Third  Judge  March  16,  1763. 

^  Appointed  Fourth  Judge  March  16,  1763. 

•  Appointed  December  14,  1769. 

•  Appointed  September  29,  1773. 
«•  Appointed  May  15, 1691. 

"  Appointed  February  4, 1702. 

'*  Appointed  April  18,  1704,  at  decease  of  Broughton,  and  on  the  7th  July, 
1709,  reappointed  to  execute  the  duties  of  Attomey-Gkneral,  in  the  absence  of 
John  Bayner. 

'^  Received  letters  mandatory  from  Queen  Anne,  dated  18th  June,  1705,  di- 
recting Lord  Combury  to  constitute  him  Attorney-Qeneral  in  place  of  his  father, 
Sampson  Shelton  Broughton,  deceased.  Combury  did  not  comply,  however,  on 
the  plea  that  trials  were  at  hand  in  which  Broughton  could  not  be  timely  in- 
structed, and  it  was,  therefore,  necessary  that  the  officiating  Attorney-General 
(May  Bickley)  should  have  the  management  of  them.  See  Address  Lords  of 
Trade  to  the  Queeriy  Col  Doe.^  voL  5,  49.  Mr.  Broughton  was  never  commia- 
aoned  as  Attorney-GeneraL 

'^  Appointed  March  24,  1708.    He  had  leave  to  reside  in  England. 

1^  Appointed  June  10, 1712,  to  execute  the  duties  of  Bayner  during  his  absence 
from  the  Province.  Mr.  Jamison  succeeded  Bickley,  and  on  the  decease  of 
Bajmer  was  regularly  appointed  Attorney-General,  January  22d,  1719. 
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Alexander/  Hicliaid  Bradley,*  William  Smith,'  William  Eempe,* 
John  Tabor  Kempe,*  James  Dnane*  and  John  Tabor  Kempe 
(reappointed).' 

At  the  commenoement  of  the  American  Berolntion  the  oonrt 
was  composed  of  Chief  Jnstioe  Horsmanden  and  Justices  Bobert 
B.  liyingsion,  George  D.  Ludlow  and  Thomas  Jones. 

The  court  then  suffered  a  disruption  on  account  of  the  political 
sentiments  of  its  members,  Justice  Livingston  siding  with  the 
Colonists,  while  the  Chief  Justice  and  Justices  Ludlow  and 
Jones  adhered  to  the  cause  of  the  King.  The  two  latter  retired 
into  Westchester  county,  a  portion  of  which  was  stiD  under  the 
royal  jurisdiction,  and  continued  to  exercise  their  duties  there, 
while  the  Chief  Justice  remained  in  New  York,  also  in  the  occu- 
pancy of  the  royal  adherents,  performing  likewise  the  duties  of 
his  office.* 

Thus,  although  the  bench  became  scattered,  the  court  itself 
existed. 

On  the  28th  of  April,  1775,  soon  after  the  tidings  of  the 
battle  of  Lexington,  the  New  York  committee,  of  which  Isaac 
Low  was  chairman,  directed  a  letter  to  the  several  counties  of  the 
Province  of  New  York,  requesting  them  to  elect  delegates  to  a 
Provincial  Congress.  Consequently,  on  the  twenty-third  of  May 
following,  the  first  New  York  Provincial  Congress,  composed  of 
deputies  from  the  cities  and  counties  of  New  York  and  Albany, 
the  counties  of  Dutchess,  Ulster,  Orange,  Suffolk,  Westchester, 

"  Appointed  July  28,  1721. 

«  Appointed  March  11,  1722;  reappointed  October  23,  1728. 

'  Appointed  in  room  of  Bradley,  deceased,  August  28,  1751. 

*  Appointed  November  4,  1752. 

'  Appointed  in  room  of  William  Kempe,  deceased,  July  30,  1759;  rei^ 
poitned  October  30, 1761. 

•  Appointed  in  1767  to  execute  the  duties  of  Attomey-Gkneral  during  the 
absence  of  Kempe. 

'  Appointed  May  27,  176a 

®  He  acted  as  Chief  Justice  until  his  death,  in  September,  1778.  Justice  Lud- 
low then  acted  as  sole  judge.  Ludlow  continued  to  act  as  principal  judge  till 
the  dose  of  the  war,  when  he  retired  to  Canada.  Daly's  Sketch. 

Both  Ludlow  and  Jones,  with  fifty-seven  others,  were  by  an  act  of  the  New 
York  Legislature,  passed  the  22d  October,  1779,  attainted  of  the  Offense  of  adher- 
ing to  the  enemies  of  the  State,  and  their  property,  real  and  personal,  was  con- 
fiscated. Jonea  and  Varick,  39,  40. 
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Kings  and  Riclimond^  assembled  at  the  city  of  New  York,  and 
adjourned  on  the  fourtih  of  the  succeeding  November.  A  second, 
third  and  fourth  Provincial  Congress  followed,  the  latter  assem- 
bling at  White  Plains  in  consequence  of  the  city  of  New  York 
being  in  the  occupancy  of  the  British  troops.  The  counties  rep- 
resented were  those  of  New  York,  Albany,  Orange,  Suffolk, 
Dutchess,  Westchester,  Queens  and  Cumberland,  the  deputies  from 
Charlotte  county  not  producing  any  credentials. 

On  the  fifteenth  of  May  preceding,  the  Continental  Congress  at 
Philadelphia  had  recommended  to  the  United  Colonies,  where  no 
government  suitable  to  the  circumstances  in  which  they  were 
placed  was  established,  to  create  by  their  respective  conven- 
tions some  form  of  government  to  meet  the  exigencies  of  the 
times.    All  the  thirteen  Colonies  followed  the  advice,   except 
Bhode  Island  and  Connecticut,  over  whose  internal  policy  the 
Crown  had  no  control.    The  Convention  of  New  York  having, 
on  the  tenth  of  July  (the  day  after  the  Declaration  of  Indepen- 
dence was  received),  changed  their  name  from  the  "Provincial 
Congress  of  the  Colony  of  New  York"  to  the  "Convention  of  Kep- 
resexLtatives  of  the  State  of  New  York,"  adjourned  on  the  twenty- 
ninth  of  July,  by  reason  of  the  vicinity  of  the  enemy,  to  Harlem 
and  thence  to  Fishkill,  assembling  there  on  the  fifth  September 
following,  arming  themselves  for  defense,  should  they  be  attacked 
by  the  British.*    Thence,  on  the  19th  February,  1777,  they  adjourn- 
ed to  Kingston,  and  on  the  twentieth  of  April  succeeding,  adopted 
(agreeably  to  the  recommenda^iion  of  the  Continental  Congress)  the 
first  Constitution  of  the  State  of  New  York.    In  it^  the  existence 
of  a  present  Supreme  Court  was  recognized,  and  on  the  3d  of 
May,  1777  (ten  days  before  the  final  adjournment),  the  Convention 
elected  John  Jay  Chief  Justice,   and  Bobert  Yates  and  John 
Morin  Scott  Associate  Justices.    The  latter,  however,  declined 
acceptance  of  the  office,  and  John  Sloss  Hobart^  who  received 
the  next  number  of  votes,  was  declared  elected  to  it    Bobert  B. 
Livingston  was  at  the  same  time  elected  Chancellor,  and  Egbert 
Benson,  Attomey-GteneraL 

<  Joamal  ProTindal  Oongress,  toL  1,  600-609;  B.  F.  Butler's  Diaoourse  be* 
&re  New  York  Historical  Sodetj,  1847. 
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Fifteen  persons  were,  on  the  same  day,  elected  to  compose  a 
Council  of  Safety  to  carry  on  a  temporary  government  imtil  the 
Constitution  could  be  put  in  operation. 

On  the  eighth  following,  a  plaji  of  government  was  reported  in 
which  were  the  names  of  the  above  members  of  the  Supreme 
Court,  as  were  those  of  the  Chancellor  and  Attorney-General,  and 
was  adopted  by  the  Convention.  The  plan  also  provided  for 
the  election  of  a  Governor,  Lieutenant-Governor,  a  Senate  and 
Assembly.  In  consequence  of  the.  Southern  District  being  occu- 
pied by  the  British  troops,  precluding  an  election.  Senators  from 
thence,  and  Assemblymen  from  the  counties  composing  said  dis- 
trict (except  Westchester  county)  were  also  named  in  the  plan,  as 
well  as  the  judges,  sheriflfe  and  clerks  of  the  various  counties  of 
the  State,  in  addition  to  the  officials  first  named,  for  the  immediate 
execution  of  the  laws,  the  distribution  of  justice  and  holding  the 
contemplated  elections.* 

The  Convention  dissolved  on  the  thirteenth  of  May,  and  on  the 
fourteenth  the  Council  of  Safety  went  into  operation.  On  the 
twentieth,  a  commission  for  holding  Courts  of  Oyer  and  Terminer 
and  General  Gaol  Delivery  in  the  State,  drafted  by  Chief  Justice 
Jay,  was  issued  by  the  Council.'  On  the  fifth  of  June  following, 
the  Council  directed  that  until  the  Legislature  should  otherwise 
provide,  the  Supreme  Court  should  sit  at  Kingston,'  and  that  the 
terms  be  the  same  as  throughout  1774."  These  terms  were  the 
same  as  provided  for  in  the  ordinance  of  1760.  The  seal  of  the 
Supreme  Court  was  likewise  ordered  to  be  delivered  to  the 
Council. 

During  the  ensuing  summer,  the  elections  were  held  under  the 
auspices  of  the  CouncU  of  Safety,  George  Clinton  was  elected 
both  Governor  and  Lieutenant-Governor.  He  accepted  the  for- 
mer office,  and  Pierre  Van  Cortlandt,  the  President  of  the  Council 
of  Safety,  was  chosen  to  the  latter. 

The  summer  was  threatening  to  the  American  cause.  Bur- 
goyne  was  advancing  along  the  northern  frontier  of  the  State, 
with  an  army  of  between  seven  and  eight  thousand  men.  His 
Colonel,  St  Leger,  was  investing  the  American  post.  Fort  Stanwix, 

1  Journal  Provincial  Congress,  voL  1,  917,  918.      '  Jour.  Council  Safety,  957. 
s  Journal  Council  Safety,  948. 
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at  the  head  of  the  Mohawk  valley,  and  the  enemy  were  preparing 
an  invasion  up  the  Hudson  from  the  city  of  New  York.  To 
darken  the  aspect  of  affairs,  certain  parts  of  Albany,  Charlotte, 
Cumberland  and  Gloucester  counties,  by  a  Convention  which 
met  in  June,  declared,  under  the  name  of  the  State  of  Vermont, 
independence  of  the  State  of  New  York. 

These  counties  had  been  represented  in  the  New  York  Provincial 
Convention,  and  had  been  included  in  the  Constitution  of  April.* 

Consequently,  the  Legislature,  which  was  appointed  by  the 
Council  of  Safety  to  meet  on  the  first  of  August,*  was  prorogued 
to  the  first  of  September,  at  Eongston.  It  did  not,  however, 
assemble  until  the  tenth,  owing  to  a  portion  of  its  members  being 
detained  by  their  military  duties  in  the  field.* 

On  the  ninth  at  the  same  place,  the  first  term  of  the  Supreme  Court 
under  the  Constitution  was  held,  and  Chief  Justice  Jay  delivered 
the  first  charge  to  the  grand  jury.' 

In  1778,  the  judges  of  the  Supreme  Court  were  empowered  to 
devise  a  seal,  and  it  was  directed  that  all  proceedings  of  the  court 
should  be  before  the  people  of  the  State,  instead  o^  as  heretofore, 
before  the  King. 

In  October,  1779,  Bichard  Morris  was  appointed  Chief  Justice 
in  the  place  of  John  Jay,  the  latter  haying  been  appointed  minis* 
ter  to  the  Court  of  Spain. 

In  1784  (18th  May),  the  first  grand  jury  of  the  court  of  Oyer 
and  Terminer,  after  the  Bevolution,  sat  in  the  city  of  New  York, 
and  James  Duane,  Mayor  of  the  city,  associated  with  Judge  Hobart 
in  the  Oyer  and  Terminer  commission,  delivered  the  charge.* 

In  1785,  the  terms  of  the  Supreme  Court  were  directed  to  be 
held  at  Albany  on  the  last  Tuesday  of  July  and  third  Tuesday  in 
October,  and  at  the  city  of  New  .York  the  third  Tuesday  of 
January  and  April  in  every  year,  the  April  and  October  terms 
to  continue  for  three  weeks,  and  the  January  and  July  terms  for 
two.  Also,  that  the  office  of  the  clerk  of  the  court  should  be  held 
in  the  city  of  New  York,  and  that  of  a  deputy,  to  be  appointed  by 

'  Kent's  Discourse  before  the  New  York  Historical  Sodety,  1828. 

*  Bauer's  Discourse  before  the  New  York  Historical  Society,  1847. 

•  Jay's  Life,  by  Jay. 

'  Life  of  Duane,  by  Samuel  W.  Jones.  4  Doe.  MsL^  p.  1078. 
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hixn,  in  Albany,  and  all  the  papers  and  records  filed  in  the  office 
of  the  deputy,  to  be  removed  once  in  every  six  months  to  the 
clerk's  office  in  New  York. 

In  1792  (December  24th),  Morgan  Lewis  was  appointed  a  Third, 
and  in  1794  (January  29th),  Egbert  Benson  a  Fourth  Associate 
Justice  by  the  Council  of  Appointment  The  bench  was  thus 
erected  into  the  same  number  of  judges  it  possessed  at  the  creation 
of  the  court  by  the  act  of  1691. 

At  the  April  term  of  the  Supreme  Court  in  1796,  the  first  rules 
of  the  court  under  the  Constitution,  drawn  by  Judge  Benson,  were 
introduced,  and  were  the  foundation  of  all  the  subsequent  rules 
of  said  court 

In  these  rules  it  was  required  that  any  person  admitted  to 
practice  as  an  attorney  of  the  court,  should  previously  serve  a 
clerkship  of  seven  years  with  a  practicing  attorney,  deducting, 
however,  the  time  passed  in  classical  studies  after  the  age  of  four- 
teen, not  exceeding  four  years;  and  that  every  person  admitted 
and  practicing  as  an  attorney  of  the  court  for  four  (altered  at  No- 
vember term,  1804,  to  three)  years,  should  be  admitted  to  practice 
also  as  counsel.  Both  attorneys  and  counsel  passed  an  examina- 
tion  as  to  their  qualifications,  by  lawyers  appointed  by  the  court, 
previous  to  their  admission  to  practice. 

On  the  10th  of  February,  1797,  it  was  enacted  that  the  judges 
of  the  court  should  designate,  in  April  term  of  every  year,  one  of 
their  number  to  hold  Circuit  Courts  in  the  western,  one  in  the 
eastern,  one  in  the  middle  and  one  in  the  southern  districts  of  the 
State. 

On  the  following  tenth  of  March,  the  judges  were  authorized 
to  appoint  an  additional  clerk  to  keep  his  office  in  the  city  of 
Albany;  and  the  justices  were  empowered  to  direct  from  time  to 
time  such  records  and  papers  as  they  should  think  proper,  to  be 
removed  from  the  clerk's  office,  in  the  city  of  New  York,  and  de- 
posited in  the  office  in  the  city  of  Albany.  The  said  justices  were 
likewise  required  to  cause  an  additional  seal  of  the  Supreme  Court 
to  be  prepared. 

On  the  6th  of  February,  1798,  James  Kent  was  appointed  a 
justice  of  the  court  He  introduced  the  practice,  subsequently 
followed  by  the  members  of  the  court,   of  presenting  written 
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opinions  in  all  matters  decided,  of  importance  sufficient  to  become 
a  precedent 

In  1804  (April  7th),  the  justices  were  empowered,  time,  to 
appoint^  by  license,  under  the  hand  and  seal  of  the  court,  during 
pleasure,  a  reporter,  with  a  salary  of  $860  per  annum,  to  report 
the  decisions  of  the  said  court,  as  well  as  the  Court  for  the  Correc- 
tion of  Errors,  and  publish  the  same.  Under  this  authority  George 
Gaines  was  appointed  the  first  reporter.' 

On  the  4th  of  April,  1807,  the  judges  were  authorized  in  their 
discretion  to  establish  an  additional  clerk's  office  in  the  town  of 
Whitestown,  Oneida  county,  to  appoint  a  clerk,  and  prepare  an 
additional  seal.  Accordingly,  a  clerk  was  appointed  to  keep  his 
office  at  Utica. 

It  was  made  the  duty  of  the  clerks  to.deliyer  each  to  the  other, 
on  or  before  the  last  day  of  every  term,  at  the  place  where  the 
court  should  then  be  held,  a  transcript  of  the  docket  of  all  judg- 
ments that  had  been  docketed  in  his  o§bce  during  the  preceding 
term  and  vacation. 

After  the  SOth  March,  1811,  the  terms  of  the  court  were  held 
on  the  3d  Monday  in  October,  the  1st  Mondays  in  January,  May 
and  August,  and  continued  thence  every  day  except  Sunday,  until 
and  including  Saturday  in  the  next  ensuing  week.  The  May  and 
October  terms  were  held  in  the  city  of  New  York,  and  the  Jan- 
uary and  August  terms  in  Albany. 

As  regards  the  salaries  of  the  judges,  on  the  4th  of  April,  1778, 
it  was  enacted  that  the  salary  of  the  Chief  Justice  should  be  £800 
($750  New  York  currency)  per  annimi ;  and  the  Associate  Justices 
£200  ($500  New  York  currency)  per  annum.  In  addition  to  the 
salaries  of  the  Associate  Justices,  they  were  allowed  40  shiUings 
per  day,  for  attendance  on  the  Court  of  Oyer  and  Terminer,  and 
travel  fees. 

From  this  time,  the  Legislature  annually  (generally  in  the  sup- 
ply bill)  and  gradually  increased  the  above  salaries  until,  in  1797, 
the  salaries  of  the  Chief  Justice  and  Associate  Justices  were  re- 
spectively $2,000  per  annum. 

On  tbe  19th  of  June,  1812,  it  was  enacted  that,  annually,  three 
thousand  dollars  should  be  paid  them,  respectively,  for  three  years. 

>  1  Revised  Laws,  320. 
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On  the  17th  of  April,  1816,  the  sum  was  increased  by  law  to 
$4:,600  annually,  without  any  limit  as  to  time. 

On  the  20th  April,  1818,  it  was  enacted  that  the  Judges  of  the 
Supreme  Court  residing  in  the  city  ot  New  York  should  be  en- 
titled to  receive  fees  for  chamber  business  in  the  said  court,  and 
for  other  services  appertaining  to  their  office  in  the  same  manner 
as  any  other  officer  might  do  for  the  like  services. 

In  1820,  the  salaries  of  the  judges  were  reduced  to  $3,600  each 
per  annum.  The  next  year  (April  third)  they  were  reduced  to 
$3,000  each,  which  sum  was  continued  until  the  Constitution  of 
1821. 

There  were  several  compilations  of  the  laws  between  1774  and 
1821.  Pursuant  to  a  law  passed  the  15th  of  April,  1786,  Samuel 
Jones  and  Bichard  Yarick  published,  on  the  26th  November, 
1789,  an  edition  of  the  acts  from  the  first  session  of  the  Legislature, 
held  at  Poughkeepsie,  in  1778,  to  the  twelfth  session,  in  1789. 
The  first  act  passed  in  the  State,  was  passed  on  the  4th  of  Febru- 
ary, 1778. 

In  February,  1798,  Thomas  Greenleaf  published  an  edition  of 
the  Bevised  Laws  of  the  State  from  the  first  session  of  the  Legis- 
lature to  the  twentieth  (1797),  in  three  volumes. 

On  the  8th  of  April,  1801,  an  act  was  passed,  authorizing  James 
Kent  and  Jacob  Radcliff,  to  revise  the  laws  of  the  State,  and  ac- 
cordingly, in  1802,  they  published  an  edition  of  the  acts  from  the 
sixth  session,  in  1783,  to  the  twenty-fourth  session,  in  1801. 

From  the  twenty-fourth  session,  C.  R  and  G.  Webster,  and  E. 
W.  Skinner,  published  the  laws  up  to  the  thirty -fifth  session,  in 
1812,  embracing,  also,  the  Bevised  Laws,  by  Kent  and  Badchff 
This  publication  extended  to  six  volumes,  the  Bevised  Laws  form- 
ing the  first  two  volumes. 

On  the  4th  of  April,  1811,  an  act  was  passed,  authorizing 
William  P.  Van  Ness  and  John  Woodworth,  to  revise  the  laws  of 
the  State;  and,  accordingly,  they  published  an  edition  of  the  laws, 
in  two  volumes,  known  as  the  Bevised  Laws  of  1813. 

The  Constitution  of  1777  declared,  in  its  twenty-fourth  and 
twenty-fifth  sections,  that  the  Judges  of  the  Supreme  Court  should 
hold  their  offices  during  good  behavior,  or  until  they  attained  the 
af^  of  sixty.     This  latter  provision  was  inserted  in  consequence^ 
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it  is  said,  of  Daniel  Horsmanden  having  been  continued  in  office 
as  Chief  Justice,  notwithstanding  his  advanced  age  and  growing 
mfirmities. 

The  Constitution  also  declared  that  the  judges  should  not  hold 
any  other  office  excepting  that  of  delegate  to  the  General  Congress, 
on  special  occasions.  li^  however,  they  should  be  appointed  or 
elected  to  any  other  office,  except  as  before  mentioned,  it  should  be 
at  their  option  in  which  to  serve. 

This  provision  carried  out  a  resolution  of  the  General  Assembly, 
adopted  unanimously  May  17,  1769,  that  no  Judge  of  the  Su- 
preme Court  should  in  future  have  a  seat  as  a  Member  of  that 
body. 

Consequently,  in  the  following  November,  Bobert  E.  Living- 
ston (&ther  of  the  Chancellor),  then  one  of  the  Supreme  Court 
Justices,  and  who  held  a  seat  in  the  General  Assembly,  was  de- 
clared disqualified.  In  the  succeeding  December,  he  was  reelected 
and  again  voted  disqualified.  In  1770  he  was  once  more  elected, 
and  on  the  25th  January,  1771,  again  ousted.  In  1772  he  was 
excluded  for  the  fourth  time,  after  which  he  relinquished  the 
contest 

Between.  1777  and  1821,  the  following  were  the  Chief  Justices, 
viz.: 

John  Jay,*  Eichard  Morris,*  Robert  Yates,*  John  Lansing,  Jr.,* 
Morgan  Lewis,*  James  Kent,*  Smith  Thompson,^  and  Ambrose 
Spencer.* 

Between  the  same  periods,  the  following  were  the  Associate 
Justices,  viz.: 

'  Appointed  by  Convention  of  Representatives,  May  8,  1777,  and  commis- 
aoned  by  Council  of  Appointment,  October  17,  1777. 

"  Appointed  by  Council  of  Appointment,  October  23,  1779,  in  place  of  Jay, 
appointed  Minister  to  Spain. 

'  Appointed  September  28, 1790,  in  place  of  Monis,  resigned,  having  attained 
the  age  of  sixty. 

*  Appointed  February  15,  1798,  in  place  of  Yates,  resigned,  having  arrived 
at  the  age  of  sixty. 

'  Appointed  October  28,  1801,  in  place  of  Lansing,  appointed  Chancellor. 

'  Appointed  July  2,  1804,  in  place  of  Lewis,  elected  Governor. 

^  Appointed  February  23,  1814,  in  place  of  Kent,  appointed  Chancellor. 

'  Appointed  February  9, 1819,  in  place  of  Thompson,  resigned 
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Bobert  Yates,^  John  SIcnss  Hobart^'  Jolm  LaDsing,  Jr./  Morgan 
Lewis,*  Egbert  Benson,*  James  Kent,'  John  Cozine,^  Jacob  Bad- 
clif^'  Brockholst  Livingston,*  Smith  Thompson,"  Ambrose  Spen- 
cer," Daniel  D.  Tompkins,"  William  W.  Van  Ness,"  Joseph  G. 
Yates,"  Jonas  Piatt,"  John  Woodwortk" 

During  the  9ame  period,  the  following  were  the  Attorney- 
Generals. 

Egbert  Benson,"  Bichard  Varick,"  Aaron  Burr,"  Morgan  Lewis,* 
Nathaniel  Lawrence,*'  Josiah  Ogden  HoflBnan,"  Ambrose  Spencer,*" 
John  Woodworth,**  Matthias  B.  Hildreth,**AbrahamVan  Vechten," 

'  Appointed  by  Conyention  of  BepresentatiYeSy  May  8,  1777,  and  comma- 
sioned  by  Council  of  Appointment,  October  17,  1777. 

*  Appointed  by  Convention  of  Bepresentatives,  May  8,  1777,  and  commis- 
sioned by  Council  of  Appointment,  October  17,  1777. 

'  Appointed  September  28,  1790,  in  place  of  Yates,  ^pointed  Chief  Justice. 

*  Appointed  December  24,  1792,  Third  Associate  Justice. 
'  Appointed  January  29,  1794,  Fourth  Associate  Justice. 

*  Appointed  February  6,  1798,  in  place  of  Lansing,  appointed  Chief  Justioe. 
^  Appointed  August  9,  1798,  in  place  of  Hobart^  resigned,  haying  arriyed  at 

the  age  of  sixty. 

*  Appointed  December  27,  1798,  in  place  of  Cozine,  deceased. 

*  Appointed  January  8,  1802,  in  place  of  Lewis,  appointed  Chief  Justice. 

'®  Appointed  January  8,  1802,  in  place  of  Benson,  appointed  Judge  of  United 
States  District  Court 

"  Appointed  February  3,  1804,  in  place  of  Baddiff,  resigned. 

"  Appointed  July  2,  1804,  in  place  of  Eent^  appointed  Chief  Justice 

"  Appointed  June  9,  1807,  in  place  of  Tompkins,  elected  Ooyemor. 

^*  Appointed  February  8, 1808,  in  place  of  Liyingston,  appointed  a  Justice  of 
United  States  Supreme  Court 

"  Appointed  February  23,  1814,  in  place  of  Thompson,  appointed  Chief 
Justice. 

"  Appointed  March  27,  1819,  in  place  of  Spencer;  appointed  Chief  Justice. 
"  Appointed  by  Conyention  of  Bepresentatiyes,  May  8,  1777,  and  commis- 
sioned by  Council  of  Apportionment^  January  15,  177& 
"  Appointed  May  1^  1789. 
"  Appointed  September  29,  1789. 
*•  Appointed  November  8,  1791. 
'»  Appointed  December  24^  1792. 
•»  Appointed  November  13,  1795. 
«"  Appointed  February  3,  1802. 
**  Appointed  February  3,  1804. 

"  Appointed  March  18,  1808,  reappointed  February  1,  1811. 
*•  Appointed  February  2,  1810,  reappointed  February  13,  1813. 
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Thomas  Addis  Emmett,*  Martin  Van  Buren,'  Thomas  J.  Oakley,* 
Samuel  A.  Talcott* 

The  Constitution  of  1821  made  an  organic  change  in  the  Su- 
preme Court  It  reduced  the  number  of  judges  to  a  Chief  Justice 
and  two  Associate  Justices.  They  sat  four  times  a  year,  in  review 
of  decisions  made  at  the  Circuit  and  for  the  determination  of  ques- 
tions of  law.  In  1823  it  was  directed  that  the  terms  of  the  court 
be  on  the  third  Mondays  of  February  and  October,  and  first  Mon- 
days of  May  and  August;  the  May  term  to  be  in  the  city  of  New 
York,  the  August  term  at  Utica,  and  February  and  October  terms 
at  Albany;  the  several  terms  to  continue  from  the  commencement, 
every  day,  except  Sunday,  until  and  including  the  fourth  Satur- 
day; no  process,  however,  to  be  tested  or  made  returnable  in  the 
third  or  fourth  week.  All  records  and  proceedings  were,  as  here- 
tofore, to  be  before  the  justices  of  the  people  of  the  Supreme 
Court  of  Judicature  of  the  same  people. 

These  terms  were  subsequently  altered  as  follows,  viz.:  On  the 
first  Mondays  of  January,  May  and  July,  and  third  Monday  of 
October;  the  January  and  October  terms  in  each  year  to  be  at  the 
Capitol,  in  the  city  of  Albany,  the  May  term  at  the  City  Hall,  in 
the  city  of  New  York,  and  the  July  term  at  the  Academy,  in  the 
city  of  Utica.  These  terms  were  continued  from  the  commence- 
ment, until  and  including  the  fifth  Saturday,  but  no  argument  was 
to  be  heard  during  the  fifth  week,  unless  by  the  consent  of  parties 
or  their  counsel;  and  each  term,  so  far  as  respected  the  issuing, 
teste  and  return  of  process,  except  subpoenas,  attachments  and 
writs  of  habeas  corpus^  ended  on  the  second  Saturday  after  the 
commencement. 

In  1841  the  October  terms  were  changed  from  Albany  to  Eoch- 
ester,  and  the  clerk,  residing  at  Geneva,  was  directed  to  reside  at 
that  place. 

It  was  also  required  that  some  or  one  of  the  justices  should  sit 
at  the  Capitol,  in  Albany,  to  decide  such  non-enumerated  business 
as  should  arise  in  said  court,  except  such  as  the  said  justices  should 
hy  rule  direct  to  be  heard  in  term  time. 

All  process  was  to  be  tested  in  the  name  of  the  Chief  Justice, 
or  if  there  be  none,  in  that  of  any  justice  of  the  court 

'  Appointed  August  12,  1812.  >  Appointed  July  8,  1819. 

*  Appointed  February  17, 1815.  ^  Appointed  February  12, 1821. 
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The  court  had  power  from  tone  to  tune,  by  general  rules,  to 
establish,  modify,  alter  and  amoid  its  pracdoe  in  cases  not  pro- 
vided for  by  statute,  and  were  directed  eyeiy  seren  years  to 
revise  said  rules  with  regard  to  the  abolishment  of  fictitious  and 
unnecessary  process  and  proceedings;  the  simplifying  of  pleadings 
and  proceedings;  expediting  the  decision  of  causes;  the  dimin- 
ishing of  costs  and  the  remedying  of  abuses  and  imperfections  in 
the  practice. 

The  judges  of  the  Supreme  Court  were  appointed  by  the  Gov- 
ernor, with  the  advice  of  the  Senate,  in  consequence  of  the  Coun- 
cil of  Appointment  having  been  abolished  by  the  Constitution  of 
1821.  They  held  their  offices  during  good  behavior,  or  until  they 
attained  the  age  of  sixty,  and  could  be  removed  by  joint  resolution 
of  the  Legislature,  concurred  in  by  two-thirds  of  the  Assembly 
and  a  majority  of  the  Senate.  They  could  hold  no  other  office, 
were  exempted  from  military  duty,  could  receive  no  fees  or  per- 
quisites of  office,  could  not  sit  as  judges  in  causes  in  which  they 
were  parties,  or  interested  by  consanguinity  or  affinity,  or  any 
other  way,  or  in  any  appellate  court  decide  or  take  part  in  the 
decision  of  any  matter  decided  by  them  in  any  other  court,  or 
practice  as  attorneys  or  counselors  in  any  court  of  which  they 
were  judges,  except  in  suits  in  which  they  were  parties  or  inte- 
rested, or  have  a  partner  practicing  in  a  court  of  which  they  were 
judges,  or  be  interested  directiy  or  indirectiy  in  the  costs  of  any 
suit  in  any  court  of  which  they  were  judges,  except  where  they 
were  parties  or  interested. 

The  judges  were  likewise  made  members  of  the  Court  for  the 
Trial  of  Impeachments  and  the  Correction  of  Errors. 

In  addition  to  the  offices  of  clerks  of  the  court  held  in  the  cities 
of  New  York,  Albany  and  Utica,  an  office  in  1829  was  established 
and  a  clerk  appointed  at  Canandaigua.  In  1830  the  clerk  was 
directed  to  remove  his  office  to  Geneva,  where,  in  1881,  be  was 
established  until  1841. 

There  was  a  seal  of  the  court  in  the  keeping  of  each  of  the  said 
clerks. 

The  clerks  were  appointed  by  the  justices  of  the  court,  and  held 
their  offices  for  three  years,  unless  sooner  removed  by  those 
appointing  tiiem. 
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Each  clerk  was  directed  to  appoint  a  deputy,  who  should  per- 
fonn  the  duties  of  the  clerk  during  the  absence  or  inability  of 
the  latter,  or  in  case  a  vacancy  occurred  in  his  office. 

The  justices  were  empowered  to  direct,  fh)m  time  to  time,  the 
removal  of  any  papers  in  a  cause  from  one  clerk's  office  to 
another. 

The  reporter  of  the  court,  who  was  also  the  reporter  of  the 
Court  for  the  Trial  of  Impeachments  and  the  Correction  of 
Errors,  and  called  the  State  Eeporter,  was  appointed  by  the  lieu- 
tenant-Govemor,  the  Chancellor  and  Chief  Justice  of  the  Supreme 
Court,  and  held  his  office  during  their  pleasure.  He  was  required 
to  be,  at  the  time  of  his  appointment,  a  counselor  at  law  or  in 
chancery,  of  at  least  five  years  standing. 

From  1823,  the  annual  salary  of  the  judges  was  $2,000  each. 
In  1885  it  was  raised  by  act  to  $2,500  per  annum  each,  which 
amount,  in  1889,  was  increased  permanently  to  $3,000.  The  act 
of  1885  abolished  the  compensation  to  the  judges  for  travel  and 
attendance  as  members  of  the  Court  of  Errors. 

For  the  trial  of  issues  joined  in  the  Supreine  Court,  eight  Cir- 
cuit Judges  were  appointed,  one  from  each  of  the  eight  Circuit 
Districts  into  which  the  State  was  divided,  corresponding  with  the 
eight  Senate  Districts. 

Each  of  these  Circuit  Judges  possessed  the  powers  of  a  justice 
of  the  Supreme  Court  at  chambers. 

Two  Circuit  Courts,  at  least,  were  held  in  each  year,  in  every 
county  of  the  State  separately  organized,  except  in  the  city  and 
county  of  New  York,  where  there  were  four. 

Each  Circuit  Judge  appointed  the  times  and 'places  of  holding 
tlte  Circuit  Courts,  within  his  circuit,  for  the  period  of  two  years; 
and  the  said  courts  were  held  as  many  days  as  the  judge  holding 
the  same  deemed  necessary. 

The  said  Circuit  Courts  had  power  to  try  all  such  issues,  and 
take  all  such  inquests  by  default  or  otherwise,  as  were  to  be  tried 
or  taken  in  the  said  courts;  to  record  all  nonsuits  and  defaults 
before  them,  and  to  return  all  proceedings  had  before  them  into 
the  Supreme  Court,  or  the  court  directing  the  same. 

Each  justice  of  the  Supreme  Court  as  well  as  the  Circuit 
Judges,  had  power  to  hold  any  Circuit  Court,  either  for  the 
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whole  time  for  whicli  such  court  should  continue  or  for  any  part 
of  that  time. 

The  clerks  of  the  several  counties  were  the  clerks  of  the  Circuit 
Courts,  except  in  the  city  and  county  of  New  York,  where  the 
derk  of  the  Supreme  Court  was  the  clerk  of  the  Circuit  Court 

A  Court  of  Oyer  and  Terminer,  and  General  Graol  Delivery  was 
also  organized  under  the  authority  of  the  Constitution. 

Two  courts  at  least  of  this  description  were  directed  to  be  held 
in  each  year,  in  each  of  the  counties  of  this  State,  separately  or- 
ganized, except  in  the  city  and  county  of  New  York,  where  four 
at  least  were  directed. 

The  Circuit  Judges  were  tiie  presiding  judges  of  the  above 
court,  when  held  by  them. 

Each  judge  appointed  the  times  and  places  of  holding  these 
courts,  within  his  circuity  which  might  be  held  at  the  times  and 
places  where  the  Circuit  Courts  were  appointed  to  be  held. 

They  were  held,  in  the  city  and  county  of  New  York,  by  one 
or  more  of  the  Justices  of  the  Supreme  Court,  or  of  the  Circuit 
Judges,  or  by  the  first  Judge  of  the  Court  of  Common  Pleas  of 
the  said  city  and  county,  together  with  the  Mayor,  Becorder  and 
Aldermen  of  tiiat  city,  or  with  any  two  of  them. 

In  all  tiie  other  counties  of  the  State  they  were  held  by  a  Justice 
of  the  Supreme  Court,  or  a  Circuit  Judge,  together  with  at  least 
two  of  the  Judges  of  the  County  Courts  of  the  county. 

In  four  counties  of  the  State  (Albany,  Columbia, .  Bensselaer, 
and  Schenectady),  the  Mayor,  Eecorder  and  Aldermen  (in  the 
latter  county,  the  Mayor  and  Aldermen),  or  any  two  of  them, 
might  sit  and  act  in  the  Court  of  Oyer  and  Terminer  with  or 
instead  of  the  County  JudgeSi  * 

Every  Court  of  Oyer  and  Terminer  had  power  to  inquire,  by  a 
grand  jury  of  the  same  county,  of  all  crimes  and  misdemeanors 
committed  or  triable  in  such  county;  to  hear  and  determine  aU 
such  crimes  and  misdemeanors,  and  deliver  the  jails  of  tiie  said 
comity,  according  to  law,  of  all  prisoners  therein;  to  try  all  in- 
dictments found  in  the  Court  of  General  Sessions  of  the  Peace  of 
the  same  county,  which  had  been  sent,  by  order  of  that  court,  to 
and  received  by  the  said  Court  of  Oyer  and  Terminer,  or  which 
had  been  removed  into  the  latter  court;  and  which  were  proper,  in 
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its  opinion,  to  be  there  tried.  The  said  court  could  send  all  indict- 
ments found  at  anj  such  courts  for  offenses  triable  at  the  Court  of 
General  Sessions  of  the  same  county,  to  the  latter  court  for  trial. 

Each  Justice  of  the  Supreme  Court^  and  each  of  the  Circuit 
Judges,  had  power  to  preside  in  any  Court  of  Oyer  and  Terminer 
in  this  State,  either  for  the  whole  time  such  court  should  continue 
or  for  any  part  of  that  time. 

The  Governor,  with  the  consent  of  the  Senate,  was  authorized 
to  issue  commissions  of  Oyer  and  Terminer  and  Gktol  DeUvery  as 
often  as  occasion  should  require.  One  of  the  Supreme  Court 
Justices  or  Circuit  Judges  was  always  to  be  named,  in  the  said 
commission,  and  no  proceedings  could  be  had  upon  any  such  com- 
mission without  the  presence  of  such  justice  or  judge.  Every 
such  commission  specified  the  time  and  place  where  tiie  court  was 
to  be  held,  and  was  recorded  in  the  Secretary  of  State's  office,  and 
a  copy  was  sent  by  said  secretary  to  the  district  attorney  of  the 
county  for  which  such  commission  was  issued. 

A  special  Court  of  Oyer  and  Terminer  for  any  county  could 
also  be  appointed  by  the  judge  of  the  circuit  in  which  the  county 
was  situated,  by  warranty  under  his  hand  and  seal,  whenever  the 
number  of  prisoners  confined  in  the  jail  of  any  county,  or  the 
importance  of  the  offenses  charged  upon  such  prisoners,  rendered 
the  said  court  necessary. 

The  judge  transmitted  the  said  warrant  to  the  district  attorney 
of  the  coimty,  who,  twenty  days  at  least  before  the  holding  of  said 
court,  was  required  to  issue  a  precept,  directed  to  the  sheriff  of 
the  county,  requiring  him  to  summon  grand  and  petit  jurors ;  bring 
before  the  court  all  prisoners  in  the  coimty  jail,  and  publish  a  pro- 
clamation, notifying  aU  persons  bound  to  appear  at  said  court  to 
appear  thereat;  and  requiring  all  officers  to  return  all  their 
recognizances,  inquisitions  and  examinations  to  the  said  court  on 
its  opening. 

Every  Court  of  Oyer  and  Terminer  possessed  a  seal,  and  all 
process  issuing  thence  was  tested  in  the  name  of  the  Circuit 
Judge  of  the  circuit;  or  in  case  of  a  vacancy  in  his  office,  in  the 
name  of  the  Chief  Justice  of  the  Supreme  Court 

The  said  Court  of  Oyer  and  Terminer,  could  direct  its  writs  into 
any  county  in  the  State  as  occasion  required. 

9 
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The  county  derk  was  also  the  clerk  of  the  abore  court,  except 
in  the  dty  and  connty  of  New  York,  where  the  clerk  of  the  Gene- 
ral Sessions  officiated. 

In  1827,  the  salaries  of  the  Gircoit  Judges  were  $1,250  per  year. 

In  1835,  these  salaries  were  iucreased  to  $1,600. 

Attorneys  and  counselors  were  admitted  to  practice  on  the  same 
terms  as  prescribed  by  the  rules  of  1796. 

Between  1821  to  and  including  1846,  the  following  were  the 
Chief  Justices,  viz.: 

John  Savage,*  Samuel  Nelson,*  Greene  C.  Bronson'  and  Samuel 
Beardsley.* 

During  the  same  period  the  following  were  the  Associate  Jus- 
tices, viz.: 

John  Woodworth,'  Jacob  Sutherland,*  William  L.  Marcy,' 
Samuel  Nelson,'  Greene  C.  Bronson,'  Esek  Cowen,"  Samuel 
Beardsley,"  Freeborn  G.  Jewett,"  Frederick  Whittlesey,"  Thomas 
McKissock.'^ 

During  the  same  period  the  following  were  the  Circuit  Judges: 

1st  Circuity  Ogden  Edwards,"  Wm.  Kent,"  John  W.  Edmonds," 

2d  Circuit,  Samuel  R  Betts,"  James  Emott,"  Charles  H.  Eug- 
gles,**  Selah  B.  Strong,"  Seward  Barculo." 

*  Appointed  by  GJovemor  and  Senate  January  29,  1823. 

•  Appointed  by  Gk>vemor  and  Senate  August  31,  1837. 

•  Appointed  by  Gk>vemor  and  Senate  March  5, 1845. 

*  Appointed  by  Governor  and  Senate  June  29,  1847. 

*  Appointed  by  Governor  and  Senate  February  7,  1823. 
'  Appointed  by  Governor  and  Senate  January  29,  1823. 
^  Appointed  by  Governor  and  Senate  January  21,  1829. 

»  Appointed  by  Governor  and  Senate  February  1,  1831,  in  place  of  Many. 

•  Appointed  by  Governor  and  Senate  January  6, 1836,  in  place  of  Sutherlaai 
"  Appointed  by  Governor  and  Senate  August  31,  1836,  in  place  of  Nelson. 
"  Appointed  by  Governor  and  Senate  February  20,  1844,  in  place  of  Cowen. 
"  Appointed  by  Governor  and  Senate  March  6,  1845,  in  place  of  Bronson, 

appointed  Chief  Justice. 

"  Appointed  by  Governor  and  Senate  June  30,  1847,  in  place  of  Jewett 
"  Appointed  by  Governor  and  Senate  July  1,  1847,  in  place  of  Beardsley, 

appointed  Chief  Justice. 

"  Appointed  April  21, 1823.  »•  Appointed  February  21,  1827. 

**  Appointed  August  21,1841.  «»  Appointed  March  9,  1831. 

"  Appointed  February  18,  1845.  «»  Appointed  March  27,  184a 

"  Appointed  April  21^  1823,  »  Appointed  April  4, 184& 
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8d  Circoit^  William  A.  Duer,*  James  Vanderpoel,"  John  P. 
Cushman/  Amasa  J.  Parker/ 

4th  Circuit,  Beuben  H.  Walworth,'  Esek  Cowen,'  John  Willard.' 

6th  Circuit,  Nathan  Williams,*  Samuel  Beardsley,*  Hiram 
Denio,"  Isaac  H.  Bronson,"  Philo  Gridley." 

6th  Circuit,  Samuel  Nelson,"  Eobert  Monell,"  Hiram  Gray." 

7th  Circuit,  Enos  T.  Throop,"  Daniel  Moseley,"  Bowen  Whiting." 

8th  Circuit,  William  B.  Eochester,"  Albert  H.  Tracy,*'  John 
Birdsal,"  Addison  Grardner,'"  John  B.  Skinner,**  Nathan  Dayton.** 

During  the  same  period  the  following  were  the  Attorney-Gene- 
rals, viz.: 

Samuel  A.  Talcott,**  Greene  C.  Bronson,**  Samuel  Beardsley,** 
Willis  Hall,**  George  P.  Barker**  and  John  Van  Buren.** 

In  the  summer  of  1846,  the  Convention  met  which  framed  the 
present  Constitution  of  our  State. 

By  it  the  Supreme  Court,  as  it  then  existed,  was  abolished,  and 
the  present  one,  having  general  jurisdiction  in  law  and  equity, 
erected- 

The  State  is  divided  into  eight  judicial  districts,  of  which  the 
dty  of  New  York  is  one.  Four  justices  of  the  Supreme  Court 
are  elected  in  each  district^  except  the  first,  in  which  five  are 
elected;  the  term  of  office  of  each  being  eight  years,  removable 
by  concurrent  resolution  of  the  Legislature;  two-thirds  of  the 
Assembly  and  a  majority  of  the  Senate  assenting  to  said  resolu- 
tion.   They  can  hold  no  other  office  or  public  trust 

»  Appointed  April  21,  1823.  "  Appointed  January  16,  1829. 

*  Appointed  January  12,  1830.  "  Appointed  April  7,  1844. 

•  Appointed  February  9,  1838.  »»  Appointed  April  21,  1823. 

*  Appointed  March  6,  1844.  «•  Appointed  March  26,  1826. 
«  Appointed  April  21,  1823.  *»  Appointed  April  18,  1826. 

•  Appointed  April  22,  1828.  *«  Appointed  September  29,  1829. 
'  Appointed  September  3,  1836.  *'  Appointed  February  9,  1838. 

•  Appointed  April  21,  1823.  "  Appointed  February  23,  183a 

*  Appointed  April  12,  1834.  ^  Reappointed  by  the  Legislature  Feb- 
"  Appointed  May  7, 1834.  ruary  8,  1823. 

"  Appointed  April  18,  1838.  «•  Appomted  February  27, 1829. 

"  Appointed  July  17,  1838.  ^  Appointed  January  12,  1836. 

*'  Appointed  April  21,  1823.  "  Appointed  February  4,  1839. 

"  Appointed  February  11,  1831.  «»  Appointed  February  7,  1842. 

"  Appointed  January  13,  1846.  •"  Appointed  February  3,  1846. 
"  Appointed  April  21,  1823. 
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Four  jnstioes  aie  ammally  selected  to  serve  in  the  Coxirt  of 
Appeals,  £rom  the  class  of  jostioes  having  the  shortest  time  to 
serve,  and  serve  £>r  one  year;  th^  are  taken  alternately,  first  from 
the  first)  third,  fifth  and  seventh,  and  then  from  the  second,  fourth, 
sixth  and  eighth  judicial  districts. 

The  justice  of  the  Supreme  Court  in  each  judicial  district 
having  the  shortest  time  to  serve,  and  who  is  not  a  member  of  the 
Court  of  Appeals,  becomes  the  Presiding  Justice  of  said  Supreme 
Court;  and  in  case  of  his  inability  to  hold  any  general  term 
appointed  to  be  held  by  him,  any  three  justices  convened  to  hold 
said  term  may  designate  one  of  their  number  to  preside. 

These  thirty-two  justices  are  so  classified  that  in  each  district 
the  term  of  one  justice  expires  every  two  years. 

The  said  justices  possess  the  powers  and  exercise  the  jurisdic- 
tion possessed  and  exercised  by  the  justices  of  the  preceding 
Supreme  Court,  and  of  the  late  Chancellor,  Vice-Chancellors  and 
Circuit  Judges,  so  &r  as  the  powers  and  jurisdiction  of  the  said 
officers  were  consistent  with  the  Constitution  of  1846,  and  the 
provisions  of  tiie  act  in  relation  to  the  judiciary,  passed  May  12, 
1847. 

Four  general  terms  of  the  Supreme  Court  for  the  determination 
of  questions  of  law,  are  held  annually  in  each  judicial  district 
The  justices  of  each  district  are  empowered  to  appoint  as  many 
more  terms  as  they  may  think  proper,  at  the  times  and  places 
appointed  by  a  majority  of  them. 

Two  terms,  at  least,  of  the  Circuit  Court  and  Court  of  Oyer 
and  Terminer  are  held  annually  in  each  of  the  counties  of  the 
State,  and  as  many  more  thereoJ^  and  as  many  special  terms  as 
the  justices  of  each  judicial  district  shall  appoint  therein;  but 
at  least  one  special  term  is  required  to  be  held  annually  in  each 
of  said  counties,  Fulton  and  Hamilton  being  considered  one  county. 

The  Circuit  Courts  and  Courts  of  Oyer  and  Terminer  are  re- 
quired to  be  held  at  the  same  places  and  to  commence  on  the  same 
day. 

The  justices  appoint  the  times  and  places  of  holding  the  terms, 
general  and  special,  of  the  Supreme  Court,  those  of  the  Circuit 
Courts  and  Courts  of  Oyer  and  Terminer,  which  appointment 
continues  for  two  years. 
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The  Governor,  Secietary  of  State  and  OomptroUer  are  directed 
also,  whenever  the  Supreme  Court  omit  to  appoint  in  any  county 
as  many  general  and  special  terms  of  said  court,  or  as  many  terms 
of  the  Circuit  Court  or  Court  of  Oyer  and  Terminer  as  the  law 
requires  for  any  year,  to  appoint  the  deficient  terms,  and  assign 
some  justice  or  justices  of  the  said  Supreme  Court  to  preside  at 
or  hold  said  terms.  The  above  officials  are  also  required  to  appoint 
terms  of  the  said  courts  in  any  county,  in  addition  to  those 
appointed  by  the  Supreme  Court,  whenever,  in  their  opinion,  the 
public  interests  or  those  of  suitors  require  the  same,  and  to  desig- 
nate the  justice  or  justices  as  above.  The  Governor,  alone,  is 
also  required  to  designate  some  justice  or  justices  of  the  Supreme 
Court  to  hold  the  terms  above  specified  whenever  they  are  in 
danger  of  fiuling. 

The  concurrence  of  a  majority  of  the  justices  holding  a  general 
term  is  necessary  for  a  judgment  If  a  majority  do  not  concur, 
tiie  case  is  reheard. 

The  clerks  of  the  several  counties  of  the  State  are  clerks  of  • 
the  Supreme  Court  The  clerk  of  the  Court  of  Appeals  is,  ex- 
offido,  also  a  clerk  of  this  court 

The  salaries  of  the  justices  were  at  first  $2,500  each,  per 
annum.    They  have  since  been  increased  to  $8,500. 

Every  male  citizen  applying  to  be  admitted  as  attorney,  solici- 
tor and  counselor  in  the  courts  of  the  State,  is. to  be  examined  by 
the  Justices  of  the  Supreme  Court,  at  a  general  term  thereof  and 
if  the  applicant  is  of  good  moral  character,  and  of  requisite  quali- 
fications, the  cooirt,  by  order  entered  by  the  clerk,  admits  him  to 
practice.  No  term  of  clerkship  or  period  of  study  is  required  for 
such  admission* 

The  said  court  can  suspend  or  remove  any  counselor,  solicitor 
or  attorney  for  deceit,  malpractice  or  misdemeanor,  but  only  upon 
charges  and  opportunity  given  for  defense. 

In  1829,  the  statutes  were  revised  by  John  C.  Spencer,  B.  F. 
Butler  and  John  Duer.  Four  later  editions  have  been  published, 
viz.,  in  1836, 1846-48,  1852  and  1859. 

In  1848  (April  12th),  the  Legislature  adopted  a  "Code  of  Pro- 
cedure" to  simplify  and  abridge  the  Practice,  Pleadings  and  Pro- 
ceedings of  the  Courts  of  the  State;  prepared  by  A.  Loomis,  David 
Dudley  Field  and  David  Graham. 
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As  a  branch  oi  the  Supreme  Ooturt,  we  will  now  consider  the 
Court  of  Exchequer.  This  court  was  erected,  by  Governor  Don- 
gan,  in  December,  1685,  and  was  held  by  himself  and  council  on 
the  first  Monday  of  every  month,  to  hear  matters  between  the 
Crown  and  Colonies  relative  to  lands,  rents  and  revenues. 

The  Supreme  Court,  organized  under  the  act  of  1691,  had  cogni- 
zance of  matters  in  exchequer  the  same  as  the  Court  of  Exchequer, 
in  England.^  These  matters  were  heard  at  the  regular  terms  of  the 
court;  but  accumulated  to  such  an  extent  as  to  preclude  their  adju- 
dication as  amply  as  was  desired  at  those  terms.  Consequently,  by 
order  of  Lieut -Gov.  Nanfan  and  Coimcil,  in  April^  1702,  separate 
terms  of  the  Supreme  Court  were  held  for  their  determination. 

Shortly  afterward,  these  terms  were  discontinued,  and  there 
appear  to  have  been  no  exchequer  proceedings  until  1738.  In 
that  year  the  Attorney-General  of  the  Province,  Eichard  Bradley, 
filed  a  bill  in  the  Supreme  Court  as  a  Court  of  Exchequer,  in 
behalf  of  Governor  Cosby,  against  Eip  Van  Dam,  for  half  the 
amount  of  the  salary  received  by  the  latter,  as  acting  Governor, 
between  the  death  of  Governor  Montgomery  and  the  arrival  of 
Cosby.  Van  Dam,  in  his  turn,  endeavored  to  sustain  an  action 
at  common  law  against  Cosby  for  half  the  emoluments  and  per- 
quisites of  the  office  received  by  the  latter  while  continuing  in 
England,  but  after  filing  his  declaration  in  the  Supreme  Court^  he 
was  compelled  to  defend  himself  against  the  former  suit  He  re- 
tained Messrs.  Alexander  and  Smith,  who  excepted  to  the  juris- 
diction of  the  Court  especially  in  matters  of  equity.  The  exception 
was  overruled  by  Judges  De  Lancey  and  Philipse,  against  the 
written  opinion  of  Chief  Justice  Lewis  Morris.  The  latter  was 
removed  by  Cosby,  and  De  Lancey  appointed  in  his  place.  The 
institution  of  the  suit  had  renewed  the  old  feeling  of  opposition  to 
an  Equity  Court,  and  the  overruling  of  the  plea  and  removal  of 
Morris  raised  that  feeling  to  the  highest  degree  of  excitement  Two 
parties  sprang  up,  one  being  "the  people  of  figure,"  siding  with 
the  Governor,  and  in  favor  of  the  equity  jurisdiction  of  the  court; 
the  other,  with  Van  Dam  (who  acted  as  their  leader),  against  said 

'  It  consists  of  two  divisions:  the  receipt  of  the  exchequer  which  manages 
the  royal  revenue;  and  the  court  or  judicial  part  of  it^  which  is  again  divided  in 
to  a  Court  of  Equity  and  a  Court  of  Common  Law. 
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« 

juiisdiction,  and  composing  the  democracy.  Petitions  were  pre- 
sented to  the  Oeneral  Assembly  for  the  repeal  of  the  exchequer 
branch  of  the  Supreme  Court,  and  for  a  reestablishment  of  all  the 
courts  by  a  law  emanating  from  that  body. 

Two  distinguished  lawyers,  Messrs.  Smith  and  Murray,  argued 
the  above  points,  the  former  for  and  the  latter  against^  before  the 
Assembly;  which,  however,  came  to  no  decision. 

The  New  York  Weekly  Journal,  published  by  John  Peter 
Zenger,  a  Palatine,*  sided  with  the  Van  Dam  party,  while  the  New 
York  Gazette,  published  by  William  Bradford,  advocated  the 
cause  of  the  Governor  and  his  adherents.    . 

The  people  were  generally  on  the  side  of  Van  Dam,  and  so 
great  was  the  excitement  that  the  ringing  of  the  Exchequer  Court 
bell  produced  the  greatest  confasion  in  the  city.* 

At  length  an  information  was  filed  of  the  term  of  January,  1785, 
in  the  Supreme  Court  by  Attorney-General  Bradley,  against  Zen- 
ger (four  numbers  of  Zenger's  Journal  with  two  printed  ballads 
reflecting  upon  the  Government  having,  by  order  of  the  Governor 
and  Council,  in  November,  1734,  been  burned  by  the  common 
hangman,  and  he  imprisoned)  for  publishing  in  his  Journal 
two  articles  reflecting  upon  the  Governor  and  "Ministers  and 
officers  of  the  King"  in  the  Province.*  William  Smith  and 
James  Alexander,  volunteers  in  Zenger's  cause  and  the  supposed 
authors  of  the  libels,^  defended  him,  but  excepting  to  the  authority 
of  the  court  composed  of  Chief  Justice  De  Lancey  and  Frede- 
rick Philipse,  second  Judge,  were  stricken  from  the  roll  of  attor- 
neys of  the  court  by  De  Lancey.  Andrew  Hamilton,  a  Quaker 
lawyer  of  Philadelphia,  of  learning,  and  although  four-score,  cele- 
brated for  his  eloquence,  appeared  then,  in  connection  with  John 
Chambers,  for  Zenger,  whose  trial  came  on  the  fourth  of  August 
m  the  above  year.  Hamilton  set  up  the  truth  of  the  libel  as  a  de- 
fense, and  when  evidence  to  that  eflfect  was  excluded  by  the  court 
on  the  ground  that  the  truth  constituted  no  defense,  appealed  to 
the  jury,  contending  they  were  judges  of  the  law  as  well  as  the 

*  New  Tork  Documentary  History,  3,  340. 
>  Smith  (Carey's  ed.),  266. 

*  Tryal  of  John  Peter  Zenger,  p.  10. 

« Memoir  of  G.  J.  De  Lancey,  by  Edward  F.  De  Lancey.  4  Doc  jBiil,  1042. 
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hcL  The  jury  brought  in  a  yerdict  of  acquittal  ''The  instant 
the  yerdict  was  known,"  says  Smith,  "the  impetuous  accla- 
mation shouted  by  the  audience  shook  the  hall,  and  a  mixtoie 
of  amazement^  tenor  and  wrath  appeared  in  the  bench."  Ham- 
ilton was  conducted  firom  the  hall  to  a  splendid  entertainmenl^ 
and  presented  with  the  freedom  of  the  city  in  a  gold  box,  by  the 
corporation. 

No  proceedings  were  had  on  the  exchequer  side  of  the  Supreme 
Court  after  those  of  Van  Dam,  until  1786,  when  in  February  of 
that  year  an  act  passed  providing  that  the  junior  justice,  or  in  his 
absence  one  other  of  the  puisne  judges,  should  hold  a  Court  of 
Exchequer  during  the  whole  or  part  of  every  term,  near  the 
sittings  of  the  said  court  The  Supreme  Court  Justices  were 
authorized  to  appoint  a  clerk,  and  prepare  a  seal  for  the  said 
Court  of  Exchequer.  On  the  80th  July,  1786,  William  Popham 
was  appointed  clerk  and  so  continued  until  1830/ 

On  the  8d  of  April,  1808,  the  law  authorizing  the  above  court 
was  with  some  alterations  reenacted." 

On  the  1st  of  January,  1880,  the  court  was  abolished  piirsuant 
to  the  general  repealing  act  passed  December  10,  1828.  The 
Comptroller  thereafter  exercised  the  duties  which  had  devolved 
on  this  court* 

Admiralty  Jurisdiction  in  the  Colony  of  New  York,  was 
as  follows: 

It  extended  to  the  decision  of  all  maritime  causes,  the  proceed- 
ings of  the  court  being  the  same  as  in  the  High  Court  of  Admi- 
ralty in  England. 

Trials  were  held  by  the  court  as  to  whether  the  captures  taken 
in  hostilities  between  Great  Britain  and  any  other  power  were 
lawful  prizes. 

It  heard  cases  of  penalties  and  forfeitures  incurred  by  the  breach 
of  any  Parliamentary  act  relating  to  the  trade  and  revenues  of  the 
Colony.  Its  jurisdiction  in  these  matters  was  concurrent  with 
that  of  the  Courts  of  Eecord,  the  informer  or  prosecutor  proceed- 
ing at  his  election,  for  the  recovery  of  those  penalties  or  forfeitures, 

»  Hough's  avil  List,  345. 

«  Jones  and  Varick,  Laws  1786,  240. 

a  Hough's  Civil  List,  346. 
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either  in  the  Court  of  Becord  or  Admiralty,  where  the  offense 
was  oommitted.' 

The  first  regular  Court  of  Admiralty  in  the  Province  of  New 
York  was  established  by  (Jovemor  Fletcher,  who  was  empowered 
80  to  do  by  a  warrant  fix)m  the  Lords  of  the  Admiralty  in  Eng- 
Lmd' 

Admiralty  proceedings,  however,  were  known  in  the  Province 
at  an  earlier  period  The  Court  of  the  Schont,  Burgomasters  and 
Schepens  in  1653  (during  the  time  of  Governor  Stuyvesant)  had 
authority  to  try  admiralty  cases. 

l^owledge  of  maritime  law  was  familiar  to  the  Dutch  &om  the 
institutions  appertaining  to  the  subject  existing  in  the  mother 
oonntiy.  Commercial  Holland  possessed,  as  early  as  the  sixteenth 
century,  five  admiralty  colleges  established  respectively  at  Botter- 
dam,  Amsterdam,  Middleburg  in  Zealand,  Hoom  in  North  Hol- 
land, and  Harlington  in  Friesland.* 

In  the  time  of  Andros,  in  1678,  admiralty  cases  were  tried  in 
the  Mayor's  Court,  composed  of  the  Mayor  and  Aldermen  of  the 
city  of  New  York,  under  the  charter  granted  by  him  in  1675,  and 
alflo  under  special  commissions  which  he  issued.  But  he  erected 
no  regular  court,^  although  authorized  by  King  James  so  to  do. 
Governor  Dongan  was  also  authorized  by  the  Crown,  in  1682,  to 
institute  a  Court  of  Admiralty,  but  he  went  no  further  than  the 
appointment  of  a  judge,  who  heard  several  cases. 

While  Leisler  had  possession  of  the  government  he,  on  the  17th 
of  September,  1690,  issued  a  commission  appointing  Peter  De 
Lanoy,  Judge  of  a  Court  of  Admiralty,  together  with  eight  asso- 
ciates (they,  or  any  six  of  them,  of  which  Lanoy  was  always  to  be 
one,  to  compose  the  court),  on  account  of  several  vessels  belonging 
to  France  (then  in  hostilities  against  England)  having  been  brought 

'  8toke*8  View  of  the  Constitution  of  the  British  Ck>lonie8,  p.  270. 

*  Combury's  letter  to  the  Lords  of  Trade.  4  CoL  Doc,  1000. 

*  Their  office  was  to  determine  every  difiference  arising  along  the  coast^  in  the 
forts  or  on  the  open  sea.  Each  college  had  its  admiral,  vice-admiral,  captains, 
subordinate  officers  and  counselors  appointed  for  the  towns  of  its  particular 
department  Their  jurisdiction  embraced  everjrthing  connected  with  naviga- 
tion, the  security  of  the  ports  and  the  efficiency  of  the  navy.  DiUch  BaUle  of  Vie 
Baitie,  by  J.  Watts  De  Peyster. 

*  Andros'  Beport  to  Lords  of  Trade,  on  Province  of  New  York.  1  Doc  SuL, 
60;  Dahfi  Judkkd  OrganuaJtUm,  30. 
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with  their  lading  into  the  harbor  of  New  York.  He  at  the  same 
time  appointed  a  register  and  marshal  of  the  court  The  said 
commission  continued  in  force  for  five  days.* 

On  the  2d  of  July,  1696,  William  Pinhome  was  appointed 
Judge  of  Admiralty  by  Grovernor  Fletcher  and  Council.* 

It  has  been  observed  that  Fletcher  erected  the  first  regular 
Court  of  Admiralty  in  the  Province.  In  hia  letter  to  the  Lords  of 
Admiralty  in  England,  dated  19th  November,  1694,  he  states  he 
had  been  informed  that  the  Province  of  New  York,  as  well  as  the 
other  Provinces  in  America,  had  ventured  to  hold  Admiralty  Courts 
without  any  commission  from  the  Admiralty;  he  complained, 
further,  that  although  the  King's  commission  had  empowed  him 
to  erect  an  Admiralty  Court,  the  commission  he  had  received  from 
the  Lords  restrained  him  from  appointing  a  judge,  register  and 
marshal,  who  were  the  principal  officers  of  the  court* 

On  the  29th  of  April,  1697,  however,  the  commissioners  for 
executing  the  office  of  the  Lord  High  Admiral  of  England 
directed  commissions  to  be  issued  to  William  Smith  as  Judge, 
John  Tudor  as  Begister,  and  James  Graham  as  Advocate  of  the 
Court  of  Vice- Admiralty  of  New  York,  Connecticut  and  East 
Jersey,  and  in  case  of  their  deaths  or  inability,  others  to  be  appointed 
in  their  room,  and  the  names  of  the  persons  so  appointed  to  be 
transmitted  to  the  said  commissioners.  Mr.  Jarvis  Marshall  was 
also  commissioned  on  the  same  terms,  a  marshal  of  said  court* 

Lord  Bellamont  was  also  authorized  to  appoint  judges,  registers, 
marshals  and  advocates  for  the  Admiralty  Courts  of  New  York, 
Connecticut  and  East  Jersey,  and  transmit  the  names  of  those 
appointed  to  the  Lord  High  Admiral  of  England  for  approval  or 
disallowance.* 

In  1701,  William  Attwood  arrived  from  England  as  Judge  of 
the  Court  of  Admiralty  as  well  as  Chief  Justice  of  the  Supreme 
Court,  he  having  been  commissioned  as  such  judge  by  the  Lords 
of  Admiralty.* 

'  2  Documentary  History  (8vo.),  296. 

«  Council  Minutes,  7,  199. 

'  4  Colonial  Documents,  112. 

*  Record  of  Conmiissions,  vol  2,  124. 

^  Record  of  Commissions,  yol.  2,  123. 

'  Lord  Combury  to  the  Lords  of  Trade,  4  Ool  Doc,  1000. 
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A  court  being  thus  permaneiitly  established,  it  was  considered 
expedient  to  unite  the  oflSice  of  Advocate-General,  who  was  the 
Attorney  of  the  Admiralty  Court,  with  that  of  the  Attorney- 
General,  and  accordingly  the  latter  officer  was  thenceforth  also 
commissioned  as  the  former. 

On  the  18th  of  June,  1702,  John  Bridges  was  appointed  by 
Governor  Combury  and  Council,  Judge  of  Vice- Admiralty  of  the 
Province  of  New  York. 

In  1703,  April  1st,  Eoger  Mompesson  was  commissioned  as 
Judge  of  the  Admiralty  Court  of  Massachusetts  Bay,  New  Hamp- 
shire, Connecticut,  Bhode  Island,  New  York,  the  Jerseys  and 
Pennsylvania. 

This  extended  jurisdiction  was  subsequentiy  curtailed.  On  the 
5th  of  October,  1721,  Francis  Harison  was  appointed  Judge  of 
Admiralty  for  New  York,  Connecticut  and  the  Jerseys,  in  place 
of  Caleb  Heathcote,  deceased. 

In  1738,  on  the  16th  of  January,  Lewis  Morris,  Jr.,  was 
appointed  a  judge  of  the  Admiralty  Court  for  New  York,  Con- 
necticut, and  East  and  West  Jerseys,  and  on  the  twenty-third, 
Capt  John  Fred  was  made  marshal  and  sergeant  at  mace,  of  the 
said  court. 

On  the  5th  of  November,  1760,  a  commission  issued  to  Lewis 
Morris,  John  Chambers,  Daniel  Horsmanden,  David  Jones, 
William  Smith,  John  Cruger,  Simon  Johnson  and  Eobert  B. 
Livingston,  to  hold  a  court  for  trying  and  punishing  crimes  and 
offenses  committed  upon  the  seas.^ 

On  the  2d  of  August,  1762,  Eichard  Morris  was  commissioned 
by  Governor  Monckton  and  Council,  Judge  of  the  Court  of  Vice- 
Admiralty  of  New  York,  to  hold  his  office  during  pleasure.  In 
1763  (April  7th)  Richard  Nicholls  was  appointed  by  the  High 
Court  of  Admiralty,  in  England,  register  and  scribe  of  acts,  causes 
and  businesses  depending  in  the  respective  Courts  of  Vice- Admi- 
ralty of  New  York,  Connecticut,  and  East  and  West  Jerseys.* 

Judge  Morris  and  Mr.  Nicholls  still  held  their  offices  in  June, 
1774,  as  appears  from  a  report  of  that  date,  made  by  Governor 
Tryon,  relative  to  the  Province  of  New  York.  Thomas  Ludlow 
was  then  marshal.    The  report  also  states  that  the  judge,  register 

'  Record  of  Commiasions,  5, 178-180.       »  Eecord  of  Commissions,  4, 149. 
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and  marshal  held  their  offices  from  the  Crown,  and  were  without 
salary;  and  that  the  court  proceeded  after  the  course  of  the  ciyil 
law  in  matters  within  its  jurisdiction  which,  at  the  time,  had 
been  so  enlarged  by  divers  statutes  as  to  include  almost  every 
breach  of  the  acts  of  trade.* 

In  1768,  the  fourth  year  of  George  HI,  an  act  was  passed  in 
Parliament  relative  to  the  trade  of  the  American  Colonies  and 
Plantations;  in  the  forty-first  section  of  which  it  was  directed 
^'that  all  the  forfeitures  and  penalties  inflicted  by  this  or  any 
other  act  or  acts  of  Parliament  relating  to  the  trade  and  revenues 
of  the  said  British  Colonies  or  Plantations  in  America,  which  shall 
be  incurred  there,  shall  and  may  be  prosecuted,  sued  for  and 
recovered  in  any  Court  of  Becord,  or  in  any  Court  of  Admiralty 
in  the  said  Colonies  or  Plantations  where  such  offense  shall  be 
committed,  or  in  any  Court  of  Vice- Admiralty  which  may  or  shall 
be  appointed  over  all  America  (which  Court  of  Admiralty  or 
Vice- Admiralty  is  hereby  respectively  authorized  and  required  to 
proceed,  hear  and  determine  the  same)  at  the  election  of  the 
informer  or  prosecutor."* 

This  section  was  altered,  in  1768,  by  an  act  in  which  it  was 
directed  as  suits  for  such  penalties  and  forfeitures  "in  one  court 
only  of  Vice- Admiralty  over  all  America"  might,  firom  the  distance 
from  where  the  cause  of  action  should  arise,  be  attended  with 
great  inconvenience,  that,  from  the  first  of  September  of  that  year, 
"all  forfeitures  and  penalties  inflicted  by  any  act  or  acts  of  Parlia- 
ment, relating  to  the  trade  or  revenues  of  the  British  Colonies  or 
Plantations  in  America,  may  be  prosecuted,  sued  for  and  recovered 
in  any  Court  of  Vice- Admiralty  appointed  or  to  be  appointed,  and 
which  shall  have  jurisdiction  within  the  Colony,  plantation  or  place 
where  the  cause  of  such  prosecution  or  suit  shall  have  arisen."* 

This  and  the  preceding  section  led  to  the  act  of  February  14, 
1787,  subsequently  alluded  to. 

Up  to  1768,  appeals  from  this  court  lay  to  the  High  Court  of 
Admiralty  in  England.  In  that  year,  however,  it  was  enacted 
that  in  all  cases  of  prosecution  or  suit  commenced  and  determined 

*  1  Documentary  History,  512. 

*  British  Statutes  at  Large,  toL  12,  p.  249. 
'  British  Statutes  at  Large,  toL  13,  p.  14. 
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m  any  Court  of  Admiralty  in  the  Colony  or  Plantation  where  the 
offense  was  committed,  for  any  penalty  or  forfeiture  inflicted  by 
any  parliamentary  act  relating  to  the  trade  and  reyennes  of  the 
British  Colonies  and  Plantations  in  America,  the  aggrieved  party 
might  appeal  to  any  Court  of  Vice- Admiralty  appointed  or  to  be 
appointed,  and  which  should  have  jurisdiction  within  such  Colony, 
Plantation  or  Place;  which  court  was  directed  to  hear  and  deter- 
mine the  appeal.* 

Governor  Tryon,  in  the  report  of  1774,  alluded  to,  says:  "Prom 
this  court  (the  Court  of  Admiralty)  an  appeal  lies  to  a  Supreme 
Court  of  Admiralty,  lately  established  in  North '  America,  by 
statute;  before  this  establishment,  an  appeal  only  lay  to  the  High 
Court  of  Admiralty  of  England." 

About  1774,  Judge  Morris  resigned  his  office,  having  sided  with 
the  Colony  against  the  encroachments  of  the  British  Crown.  On 
the  81st  of  July  1776,  the  New  York  Provincial  Convention 
appointed  him  Judge  of  the  High  Court  of  Admiralty  of  the  State 
of  New  York.  It  also  appointed  John  McKesson  Eegister,  and 
Bobert  Benson  Marshal  and  Provost  Marshal  of  said  court.'  Mr. 
Morris  declined  the  office,*  and  on  the  fifth  of  August  ensuing, 
Lewis  Graham  was  appointed  by  the  said  Convention  in  his  stead,* 
and  commissioned  on  the  17th  February,  1778. 

On  the  25th  of  November,  1775,  the  Continental  Congress 
recommended  the  several  Legislatures  of  the  United  Colonies  to 
erect,  as  soon  as  possible.  Admiralty  Courts  to  determine  concern- 
ing captures  taken  in  the  war  existing  between  said  Colonies  and 
Great  Britain,  and  to  provide  that  all  trials  in  such  cases  be  had 
by  a  jury,  under  qualifications  which  the  said  legislatures  should 
deem  expedient  Congress,  likewise,  declared  that  in  all  cases  an 
appeal  should  be  allowed  to  them,  or  to  such  person  or  persons  as 
they  should  appoint  for  the  trial  of  appeals.' 

In  1777,  Congress,  after  appointing  and  discharging  two  other 
committees,  appointed  on  the  thirteenth  of  October  a  standing  com- 

'  British  Statutes  at  Large,  vol  13,  p.  15. 

•  Journal  Provincial  Convention,  New  York,  1,  550. 

*  Journal  Provincial  Convention,  New  York,  1,  554. 

*  Journal  Provincial  Convention,  New  York,  1,  556. 

•  Joomal  of  Congress,  1,  260. 
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mittee  of  five  of  its  tnembera,  they  or  any  three  to  hear  and  finally 
determine  upon  appeals  brought  .to  said  Congress  j&om  the  Admi- 
ralty Courts  of  the  respective  States.'  Three  more  members  were 
added  on  the  twenty-seventh  of  July  in  the  next  year,  any  three 
of  the  whole  committee  to  hear  and  determine  appeals.* 

The  Articles  of  Confederation  (entered  into  by  the  States,  July 
9th,  1778),  by  their  ninth  article,  declared  that  the  United  States, 
in  Congress  assembled,  should  have  the  sole  and  exclusive  right 
of  establishing  roles  for  deciding  in  all  cases  what  captures  on 
land  or  water  should  be  legal,  and  in  what  manner  prizes  taken  by 
land  or  naval  forces  in  the  service  of  the  United  States  should  be 
divided  or  appropriated;  also,  the  same  right  of  appointing  courts 
for  the  trial  of  piracies  and  felonies  conmiitted  on  the  high  seas, 
and  of  establishing  courts  for  receiving  and  determining,  finally, 
appeals  in  all  cases  of  captures.  They  also  provided  that  no  mem- 
ber of  Congress  should  be  appointed  a  judge  of  any  of  said  courtB. 

On  the  6th  of  March,  1779,  Congress  declared  that  they  or  those 
appointed  to  determine  appeals  (viz.,  a  conmuttee  of  their  own 
members)  firom  the  Admiralty  Courts,  had  necessarily  the  power 
to  examine  as  well  into  decisions  on  fisicts  as  decisions  on  the 
law,  and  decree  finally  thereon;  and  that  no  finding  of  a  jury  io 
any  Admiralty  Court,  or  court  for  determining  the  legality  of 
captures  on  the  high  seas,  could  or  ought  to  destroy  the  right  of 
appeal  and  reexamination  of  fects  reserved  to  Congress;  and  that 
no  act  of  any  one  State  could  or  ought  to  destroy  the  right  of 
appeals  to  Congress  in  the  sense  above  declared.* 

In  1780,  however,  on  the  fifteenth  of  January,  there  was  estab- 
lished a  court  for  the  trial  of  appeals  from  the  Courts  of  Admi- 
ralty in  the  United  States,  in  cases  of  capture,  denominated,  by  a 
resolution  of  Congress,  May  twenty-four  of  that  year,  "the  Court 
of  Appeals  in  Cases  of  Capture,"  to  consist  of  three  judges  ap- 
pointed and  commissioned  by  Congress,  either  two  of  whom,  in 
absence  of  the  other,  to  hold  the  said  court  for  dispatch  of 
business.  The  court  appointed  its  own  register.  Congress  further 
declared,  that  the  trials  in  the  said  court  should  be  according  to 
the  usage  of  nations  and  not  by  jury.* 

1  Journal  of  Congress,  3,  430.  '  Journal  of  Congress,  6,  87. 

*  Journal  of  Congress,  4,  429.  *  Journal  of  Congress,  6, 14. 
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The  salaries  of  the  judges  were  fixed  at  $2,250  each.' 

On  the  28th  of  October,  1779,  Congress  ordered  that  a  Board 
of  Admiralty  should  be  established  to  superintend  the  naval  and 
marine  affiurs  of  the  United  States,  to  consist  of  three  commission- 
ers, not  Members  of  Congress,  and  two  Members  of  Congress, 
any  three  of  whom  to  form  a  board  for  the  dispatch  of  business, 
to  be  subject  in  all  cases  to  the  control  of  Congress;  no  more 
than  one  member  of  the  board,  at  any  time,  should  belong  to 
the  same  State;  that  there  should  be  a  secretary  to  the  board, 
appointekl  by  Congress,  and  a  clerk,  appointed  by  the  board, 
and  that  the  said  board  should  sit  in  the  place  where  Congress 
should  be  held,  and  all  its  proceedings  should  be  inspected  by 
Congress,  or  a  committee  appointed  for  that  purpose,  as  often  as 
might  be  thought  proper  or  convenient;  that  the  salary  of  each 
of  the  three  commissioners  who  should  conduct  the  business  of 
the  Admiralty  Board  should  be  $14,000  per  annimi,  and  that 
of  the  secretary  of  the  board  be  $10,000  per  annum;  said  salaries 
to  be  annually  or  oftener,  if  Congress  should  judge  it  expedi- 
ent, revised  and  altered  agreeably  to  the  appreciation  of  the  Con- 
tinental currency.* 

On  the  6th  of  April,  1781,  Congress,  by  an  ordinance  pursuant 
to  the  Articles  of  Confederation,  established  courts  for  the  trial  of 
piracies  and  felonies  committed  on  the  high  seas.* 

In  1786,  the  salaries  of  the  Judges  of  the  Court  of  Appeals  were 
abolished  by  Congr^,  ''as  the  war  was  at  an  end,  and  the  busi- 
ness of  the  court,  in  a  great  measure,  done  away."  In  lieu  thereof, 
ten  dollars  a  day  were  allowed  them  for  attendance  on  and  travel 
to  and  from  said  court.* 

On  the  14th  of  February,  1787,  the  New  York  Legislature 
passed  an  act  to  prevent  encroachments  of  the  Court  of  Admiralty 
of  the  State,  in  which  it  was  directed  that  the  said  court  should 
not  meddle  or  hold  plea  of  anything  done  within  this  State,  but 
only  of  things  done  upon  the  sea  "as  it  had  been  formerly  used." 
That  of  all  manner  of  contracts,  pleas  and  quarrels,  and  of  all 
other  things  done,  arising  within  the  body  of  any  county  in  this 
State,  as  well  by  land  as  by  water,  and  also  of  wreck  of  the  sea, 

'  Journal  of  CJongress,  6,  182.  •  Journal  of  CJongress,  7,  76. 

*  Journal  of  Congreas,  5,  395-397.  *  Journal  of  CongreBS,  11,  33-123. 
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the  said  court  shotdd  have  no  oognizance,  power  or  jurisdiction, 
but  all  the  above  matters  should  be  tried  and  remedied  )) j  the 
laws  of  the  land,  and  not  bj  the  said  court  C!ognizance  should 
be  had,  however,  by  the  said  court  of  the  death  of  any  person, 
and  of  mayhem  done,  in  veasels  in  the  main  stream  of  great  rivers 
out  of  the  body  of  any  county,  or  nigh  to  the  sea,  and  in  no  other 
places  of  said  rivers. 

It  was  provided,  however,  that  nothing  in  the  above  act  should 
extend  to  any  libel,  information  or  suit  in  said  court,  for  or  con- 
cerning the  forfeiture  of  any  goods,  wares  or  merchandise  seized 
by  virtue  of  an  act  imposing  duties  on  certain  goods,  wares  and 
merchandise  imported  into  this  Stote.* 

On  the  17th  of  September,  1787,  the  present  Constitution  of 
the  United  States  was  adopted  by  the  Federal  Convention. 

In  its  formation  it  was  thought  propei^  by  reason  of  the  relation 
of  maritime  conamerce  to  the  intercourse  of  the  whole  people  with 
other  nations,  or  to  the  intercourse  between  themselves,  to  vest 
the  entire  admiralty  jurisdiction  in  the  Federal  Government 

Consequently,  by  section  second  of  that  Constitution,  it  was 
decreed  that  the  judicial  power  of  the  United  States  should 
embrace  ''all  cases  of  admiralty  and  maritime  jurisdiction,"  and 
in  1789,  at  the  adoption  by  our  State  of  the  said  Constitution, 
the  Admiralty  Court  of  the  State  of  New  York  ceased  to  exist 

In  following  out  the  section  above  referred  to.  Congress,  by  an 
act  passed  on  the  24th  of  September,  1789,  y^sted  in  the  District 
Courts  of  the  United  States  exclusive  original  cognizance  of  all 
civil  causes  of  admiralty  and  maritime  jurisdiction,  including  all 
seizures  imder  laws  of  impost,  navigation  or  trade  of  the  United 
States,  where  the  seizures  were  made  on  waters  navigable  firom 
the  sea  by  vessels  of  ten  or  more  tons  burthen,  within  their  respec- 
tive districts,  as  well  as  upon  the  high  seas,  saving  to  suitors  in 
all  cases  the  right  of  a  common  law  remedy,  where  the  common 
law  was  competent  to  give  it.' 

An  act,  five  days  later,  directed  that  the  forms  and  modes  of  pro- 
ceeding in  causes  of  admiralty  and  maritime  jurisdiction  shoidd  be 

'  Laws  of  New  York  (Loudon's  ed),  47. 

^  Laws  of  United  States  (Bioren  &  Duane's  ed.),  2,  60. 


OouBT  OP  Admiralty.  81 

accardmg  to  the  course  of  the  ciyil  law.  The  second  section  of 
an  act  passed  in  1792,  prescribed  that  the  fonns  and  modes  of  the 
aboye  jurisdiction  should  be  according  to  the  principles,  rules  and 
usages  which  belong  to  the  C!ourts  of  Admiralty  as  contradis- 
tinguished firom  courts  of  common  law,  except  so  &r  as  may 
have  been  provided  for  by  the  act  to  establish  the  Judicial  Courts 
of  the  United  States,  subject,  however,  to  such  alterations  and 
additions  as  the  said  courts  should  in  their  discretion  deem  expe- 
dient, or  such  regulations  as  the  Supreme  Court  of  the  United 
States  should  think  proper  from  time  to  time  by  rule  to  prescribe 
to  any  Circuit  or  District  Court  concerning  the  same. 

On  the  29th  of  April,  1812,  it  was  enacted  that  the  District 
Court,  in  the  New  York  district,  should  consist  of  two  judges  who 
should  reside  in  said  district;  that  the  senior  judge  should  preside 
in  the  District  Court,  and  in  case  of  difference  between  the  judges, 
his  opinion  should  prevail,  and  that  said  court  shoidd  be  held  by 
one  judge  in  the  absence  of  the  other.  The  senior  judge,  or  in 
his  absence  the  other  judge,  and  one  of  the  justices  of  the  Supreme 
Court  should  compose  the  Circuit  Court  of  the  United  States  in 
said  district^ 

This  arrangement  was  altered  on  the  11th  of  April,  1814,  by  an 
act  dividing  the  State  of  New  York  into  two  Judicial  Districts,  the 
Northern  and  Southern,  for  each  of  which  a  judge  was  to  be 
appointed,  and  directing  the  Circuit  Court  to  be  thereafter  held 
for  the  Southern  Dfistrict  only.  The  Northern  District  Court, 
besides  the  ordinary  jurisdiction  of  a  District  Court,  was  to  have 
jurisdiction  of  all  causes  (except  of  appeals  and  writs  of  error), 
cognizable  by  law  in  a  Circuit  Court  of  the  United  States;  writs 
of  error  to  lie  from  decisions  therein  to  the  Circuit  Court  in  the 
southern  district  of  New  York  in  the  same  manner  as  frx>m  other 
District  Courts  to  their  respective  Circuit  Courts.' 

Appeals  now  lie  from  all  final  decrees  of  the  District  Courts,  in 
causes  of  admiralty  and  maritime  jurisdiction,  and  cases  of  prize 
where  the  matter  in  dispute  exceeds  the  sum  or  valite  of  $60, 
exclusive  of  costs,  to  the  next  United  States  Circuit  Court  to  be 
holden  in  the  di&trict  where  the  decree  is  pronounced;  and  from 

>  Iaws  United  States^  421,  422.  '  Laws  United  States,  67a 
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aU  final  decrees  in  tae  Cbcch  Ccnrt.  «>  u:^  Siqwene  Cout  of  the 
United  Scates  in  the  nme  caaes.  vroe  the  matier  in  dispute 
exoeedfl,  ezidnsiTe  of  eoEts.  iiie  ssn  or  ralne  of  $2,000,  at  any 
time  witiiin  fire  jean  after  me  decree  is  lendeved,  or  in  case  of 
ituaninr,  ouvertuie,  inhsDcr  or  ;T;jr?yr»r,Tnpnt,  after  such  disabOily 
shall  haTe  ceased.' 

The  offioen  of  the  Distzict  Cooits  are  a  deik  and  marshal 
^pointed  £>r  each  of  tbe  two  dxsmcnL 

CommiflBkmeis  are  likewiae  ^yofnifd  bv  the  Grexdt  Courts  to 
take  adminJtj  stqwilatjonw,  as  well  as  acknowledgments  of  bul, 
depositions  and  aflUavits  in  the  Greoit  and  Distzici  Gooils,  and 
they  hare  all  the  powen  thai  a  Judge  or  Jostkae  of  the  Peace  may 
exercise  nnder  the  sixth  sectim  of  the  act  of  20th  Jnly,  1790,  for 
the  gOTemment  and  r^nlatifm  (^seamen  in  the  merchant  service. 

Daring  the  colonial  period,  the  Caait  of  Admiralty  met  with 
the  same  (^position  manifested  toward  the  Cooii  of  Chancy, 
like  the  latter,  it  was  instituted  by  the  Grown  nnder  the  authority 
of  which  its  judges,  registers  and  marshals  were  i4>pointed,  henoe 
awakening  that  feeling  of  independence  in  the  Colonists  which 
seems  ever  to  have  possessed  them,  and  which  thej  exhibited 
whenever  th^  deemed  it  encroached  upon  by  the  kingly  power. 
The  undisturbed  existence  of  the  Colonial  Supreme  Court  may  be 
traced  to  the  feet  that  the  Colonists  claimed  the  court  to  have  been 
created  by  the  act  of  the  Assembly  of  1691,  and  not  firom  the  sub- 
sequent ordinance  of  Lord  Bellamont  reviying  that  act  and  those 
emanating  from  it 

The  forty-first  section  of  the  act  of  1763,  relative  to  the  suing 
for  penalties  and  forfeitures  in  the  Vice- Admiralty  Court,  created 
great  dissatisfection  among  the  Colonists.  The  course  of  the 
General  Assembly  probably  led  to  the  subsequent  act  of  1768. 

On  the  18th  of  October,  1764,  the  General  Assembly  address^ 
a  petition  respectively  to  the  King,  Lords  and  Commons,  in  the 
former  of  which  they  say  that  "the  unavoidable  delegations  of 
the  royal-  authority  which  necessarily  expose  us  to  the  designs  ol 
wicked  men,  leave  us  neither  rest  nor  security,  while  a  custom 
house  officer  may  wantonly  seize  what  a  judge  of  your  Majesty's 

«  Conkling'B  United  States  Admiralty,  2,  372.  (Ed.  1857.) 
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Coart  of  Vice- Admiially  maj  condemn  in  liis  discretion,  or  at 
best  restore  to  the  honest  proprietor  without  a  possibiiity  of  a 
restitution  for  the  injury."  In  the  second  they  declare  "that  the 
amazing  powers  vested  by  some  of  the  late  acts  of  trade  in  the 
Judges  of  the  Vice- Admiralty  Courts,  who  do  not  proceed  accord- 
ing to  the  course  of  the  common  law,  nor  admit  of  trials  by  juries, 
one  of  the  most  essential  privileges  of  Englishmen,  has  so  un&vor- 
able  an  aspect  on  the  property  of  the  subject^  that  we  could  not, 
consistent  with  our  duty,  suppress  our  apprehensions;"  and  in  the 
third  they  say,  ''we  cannot  stifle  our  regret  that  the  laws  of  trade 
in  general  change  the  current  of  justice  from  the  common  law, 
and  subject  controversies  of  the  utmost  importance  to  the  decisions 
of  the  Vice- Admiralty  Courts  who  proceed  not  according  to  the 
old  wholesome  laws  of  the  land,  nor  are  always  fllled  with  judges 
of  approved  knowledge  and  integrity."* 

On  the  11th  of  December,  1765,  the  General  Assembly  again 
addressed  a  petition  respectively  to  the  King  and  both  Houses 
of  Parliament,  in  which  they  complain  that  the  right  of  trial  by 
jury,  till  lately  uninterruptedly  enjoyed,  was  "infringed  by  several 
late  acts  of  Parliament  extending  the  jurisdiction  of  the  Admiralty 
Courts  to  causes  altogether  foreign  to  their  nature  and  to  such 
as  could  constitutionally  be  only  tried  by  a  jury,  and  this  in  a 
manner  the  most  inconvenient  and  grievous  imaginable;"  and 
also  "by  our  municipal  law,  all  admiralty  jurisdictions  have  been 
confined  to  marine  causes.  We  therefore  tremble  at  the  great 
alterations  which  have  been  made  in  that  wholesome  system  of 
laws  which,  as  English  subjects  inheritably,  belongs  to  us,  by 
giving  the  Courts  of  Admiralty  a  jurisdiction  in  causes  arising  on 
penal  statutes,  and  only  triable  by  the  courts  of  conmion  law."' 

The  General  Assembly  once  more,  on  the  31st  December,  1768, 
in  another  petition  to  the  Lords  in  Parliament,  complain  "that  by 
the  late  extension  of  the  admiralty  jurisdiction  to  penalties,  forfeit- 
ures and  even  trespasses  upon  the  land,  we  lose  the  unspeakable 
advantages  of  the  ancient  trial  by  jury,  so  deservedly  celebrated 
by  Englishmen  in  aU  ages  as  essential  to  their  safety."* 

*  Journal  General  Assembly,  2,  772,  775,  779. 

*  Journal  General  Assembly,  2,  795,  800. 

*  Journal  General  Assembly,  1769,  p.  14. 
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Among  the  last  proceedings  of  the  List  General  Assemblj, 
which,  convening  on  the  4th  of  April,  1769,  and  continued  by 
successiye  prorogations  till  the  10th  of  January,  1775,  was  dis- 
solved on  the  third  of  April  following,  were  petitions  lespectively 
to  the  Sang,  Lords  and  Commons,  emanating  fix>m  a  resolution 
moved  bj  Colonel  Philip  Schuyler,  on  the  third  March  of  the  last 
mentioned  year.  The  resolution  declared  that  so  fiir  as  the  act  of 
4th  George  m,  extended  the  Admiralty  Courts  beyond  their 
ancient  limits,  and  deprived  the  Colonists  of  a  trial  by  jury  it  was 
a  grievance. 

On  the  25th  of  March,  1775,  the  above  petitions  were  adopted 
by  the  Assembly. 

In  the  petition  to  the  King  they  denounced  the  ''extending  the 
Courts  of  Admiralty  beyond  their  ancient  limits,  giving  them  a 
concurrent  jurisdiction  in  causes  heretofore. cognizable  only  in  the 
courts  of  oonmion  law,  and  by  that  means  depriving  the  Ameri- 
can subject  of  a  trial  by  jury,  as  grievous  and  destructive  of  otu 
rights  and  privileges."  In  the  petition  to  the  Lords,  they  state 
that  "the  jurisdiction  of  the  Admiralty  Courts  has  been  extended 
beyond  its  ancient  limits;  and  the  judges  of  those  courts  invested 
with  .new  and  unconstitutional  powers;"  and  in  that  to  the  Com- 
mons they  complain  of  these  matters  as  destructive  to  freedom 
and  injurious  to  their  property.^ 

1  Joomal  Gkneral  Assembly,  1775,  pp.  10^117. 
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Was  bom  at  Little  Britain,  in  tlie  county  of  Ulster  (afterward 
Orange),  on  the  26th  of  July,  1739. 

When  he  was  about  sixteen  (in  1755),  he  entered  on  board  a 
privateer  which  sailed  from  the  port  of  New  York,  and  endured 
many  trials  aud  hardships. 

In  1758,  at  the  age  of  nineteen,  he  joined,  as  a  subaltern  (with 
Iiis  &ther,  Colonel  Charles  Clinton,  and  Captain  James  Clinton, 
his  brother),  the  successful  expedition  of  Colonel  Bradstreet 
against  Fort  Frontenac,  near  Lake  Ontario,  and  with  his  brother, 
succeeded,  at  the  head  of  a  small  force,  in  capturing  one  of  the 
French  vessels. 

He  then  entered  the  office  of  WiUiam  Smith,  historian  of  the 
New  York  Colony,  and  subsequently  Chief  Justice  of  Canada. 

On  the  80th  of  August,  1769,  he  was  appointed  by  letters 
patent,  under  the  great  seal  of  the  Province,  from  George  11, 
Qerk  of  the  Court  of  Common  Fleas,  Clerk  of  the  Peace  and  of 
the  Court  of  Sessions  of  the  Peace  of  Ulster  county,  in  room  of 
John  Crook,  deceased.    Christopher  Tappan  was  his  Deputy. 

In  1760  (December  12th),  Mr.  Clinton  was  reappointed  as  above, 
during  good  behavior,  and  held  the  reappointment  \mtil  his 
death. 

On  the  12th  of  September,  1764,  he  was  commissioned  by  the 
Governor,  attorney  at  law,  to  practice  in  the  Mayor's  Court  in 
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Albany,  and  inferior  Courts  of  Common  Pleas  in  the  counties  of 
the  Province,  except  in  the  Mayor's  Court  of  the  city  of  New 
York. 

In  1766  (26th  of  August),  he  was  appointed  surrogate  in  room 
of  Petrus  E.  Elmendorph,  and  on  the  27th  of  October,  1768,  He 
took  his  seat  as  a  member  of  the  General  Assembly  from  Ulster 
county. 

The  next  year,  on  the  fourth  of  April,  he  again  entered  the  Gene- 
ral  Assembly  as  a  representatire  fiom  the  aame  county,  on  a  reeleo- 
tion  (the  preceding  Assembly  having  been  dissolved  by  Governor 
Sir  Henry  Moore),  and  continued  a  member  until  its  adjournment 
on  the  8d  of  April,  1775,  which  proved  its  final  dissolution. 

In  1775,  he  was  a  member  of  the  Provincial  Convention  which, 
by  a  previous  call  from  a  Committee  of  the  city  and  county  of 
New  York,  assembled  on  the  twentieth  of  April,  at  the  Exchange 
in  the  said  city,  to  choose  delegates  to  represent  the  New  York 
Colony  in  the  second  Continental  Congress,  and  on  the  twenty- 
second  of  April  was  elected  one  of  the  delegates. 

On  the  fifteenth  of  May  following,  he  took  his  seat  in  the 
above  body,  which  had  assembled  on  the  fifth  previous,  at  Smith's 
tavern  in  Philadelphia,  and  afterward  at  Carpenter's  haU  in  said 
city. 

On  the  nineteenth  of  the  succeeding  December,  the  second  New 
York  Provincial  Congress,  appointed  him  Brigadier-General  of  the 
militia  of  Ulster  and  Orange  counties,  formed  into  one  brigade.' 

In  the  following  year  he  was  present  at  the  Continental  Con- 
gress and  voted  for  the  resolutions  introduced  in  that  body  on  the 
seventh  of  June,"  which  finally  resulted,  on  the  fourth  of  July,  ia 
the  Declaration  of  Independence.  His  duties  as  Brigadier-General, 
however,  compelling  him  to  leave  for  New  York  before  that  instru- 
ment was  regularly  signed,  his  name  is  not  attached  to  it. 

In  1776,  he  was  appointed  a  Deputy  to  the  fourth  New  York 
Provincial  Congress,  which  assembled  on  the  ninth  of  July  at 
White  Plains,  Westchester  county;  changed  their  name  to  "Con- 
vention of  Representatives  of  the  State  of  New  York,"  July  tenth, 
on  occasion  of  receiving  and  adopting  the  Declaration  of  ]idepen- 

'  See  Journal  of  New  York  Provincial  Congress,  voL  1,  p.  22C 
•  Journal  of  Congress,  1776,  voL  2,  p.  204. 
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dence,  the  day  before;  and  dissolyed  finally  on  the  ISth  of  May, 
1777. 

This  Convention  framed  and  adopted  the  first  Constitution  of 
the  State  of  New  York 

On  the  8th  of  August,  1776,  he  was,  as  Brigadier-General, 
appointed  to  the  command  of  all  the  levies  raised  and  to  be  raised 
in  Ulster,  Orange  and  Westchester  counties,  and  directed  to  march 
them  to  the  posts  at  and  above  the  Highlands/  This  was  to  pre- 
vent the  ascent  of  the  river  by  the  British  from  the  city  of  New 
York. 

On  the  following  first  of  January,  he  was  directed  to  raise  one 
thousand  men  from  the  counties  of  Dutchess,  Ulster,  Orange  and 
Westchester.*  On  the  succeeding  twen1y-fifl;h  of  March,  the  New 
York  Convention  requested  the  Creneral  Congress  to  appoint  a 
commandant  of  the  forts  in  the  Highlands.  General  Clinton 
received  this  appointment,  and  was  made  also  Brigadier-General 
in  the  continental  service.' 

On  the  13th  of  May,  1777  (the  last  day  of  the  session),  he 
received  the  thanks  of  the  New  York  Convention  for  "long  and 
£dthfiil  services,  as  a  delegate  in  the  Continental  Congress,  to  the 
Colony  of  New  York,  and  to  the  State."* 

In  1777  (July  9th),  the  Council  of  Safely  (mvested  by  the 
Ccmvention  of  that  year  with  powers  to  carry  on  the  Govern- 
ment of  the  State  till  the  meeting  of  the  Legislature)  declared  that 
on  examination  of  the  poll  lists  and  ballots,  returned  by  the 
sheriff  of  the  respective  counties,  of  the  elections  held  in  said 
counties,  Mr.  Clinton  was  elected  both  Governor  and  Lieutenant- 
Governor  of  the  State.*  He  accepted  the  former  station,  and  on 
the  thirtieth  of  July  took  the  oath  of  ofiice  administered  to  him 
by  the  President  of  the  Council  of  Safety.'  Pierre  Van  Cort- 
landt,  President  of  the  Council,  discharged  the  duties  of  Lieutenant- 
Governor. 

^  Journal  New  York  Provincial  Convention,  vol  1,  p.  563. 

•  Joamal  of  New  York  Committee  ef  Safety,  764.  Jowr,  N,  T.  Prov,  Cong, 
'  Journal  of  Congress,  vol.  3,  100. 

•  Journal  of  New  York  Provincial  Convention,  1,  931. 

■  Journal  of  New  York  Council  of  Safety,  1,  990.  Jbw.  K  T.  Prav.  Cong. 

•  Journal  of  New  York  CouncQ  of  Safety,  1,  1021.  Jovr.  N.  TI  iVov.  Qmg. 
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The  Legislature  assembled  on  the  tenth  of  September  following, 
and  Goyemor  Clinton  deliyered  his  Message  orally,  chiefly  con- 
finedto  matters  of  the  war. 

On  the  succeeding  fourth  of  October,  Sir  Henry  Clinton,  the 
British  commander,  left  the  dty  of  New  York  with  fire  thousand 
men  in  fiat  boats  and  transports,  on  his  way  to  cooperate  with 
Burgoyne  at  Bemis  Heights. 

There  were  at  that  time  four  American  posts  at  the  Highlands, 
viz. :  Forts  Montgomery  and  Clinton  on  the  west  side  of  the  Hud- 
son, separated  only  by  a  small  stream  called  Poplopen's  Kill 
emptying  into  the  river;  Fort  Independence  south  of  Fort  Clinton 
and  on  the  east  side  of  the  river,  and  Fort  Constitution  opposite 
West  Point  From  the  mouth  of  the  above  kill,  and  extending 
across  so  as  to  obstruct  the  river,  were  chevavx  de  frise  and  a 
boom  with  a  heavy  iron  chain,  placed  there  by  the  Americans. 

Governor  Clinton  left  the  Legislature  about  the  fourth  of  Octo- 
ber, and  took  command  at  Fort  Montgomery.  His  brother  Colonel 
Charles  Clinton  commanded  at  Fort  Clinton  (both  Forts  number- 
ing  about  six  Inmdred  men,  one  half  without  bayonets),  while 
General  Putnam  with  about  one  thousand  five  hundred  troops 
had  his  head-quarters  at  Peekskill. 

On  the  sixth,  about  ten  in  the  morning,  an  advanced  party  of 
about  thirty  Americans  was  attacked  by  the  vanguard  of  the 
British  force  at  Doodletown,  two  and  a  half  miles  firom  Fort 
Montgomery.  The  enemy,  on  the  party's  reftisal  to  surrender, 
fired  upon  them;  the  Americans  returned  the  fire  and  retreated  to 
Fort  Clinton.  Soon  after,  Governor  Clinton  received  intelligence 
that  the  British  were  advancing  on  the  west  side  of  the  Dunder- 
berg  or  Thunder  mountain  to  attack  the  forts  in  the  rear.  He 
immediately  threw  out  a  detachment  of  over  a  hundred  men, 
under  Lieutenan^Colonels  Bruyn  and  McClaghiy,  toward  Doodle- 
town, with  another  of  sixty  and  a  brass  field  piece,  who  took 
post  in  Bear  Hill  defile,  a  rough  pass,  skirted  with  forest  These 
detachments  were  soon  attacked  by  the  enemy  with  his  whole 
force,  which  attack  was  resisted  gallantly  by  the  Americans.  The 
party  at  the  defile  were  reinforced  to  a  hundred,  and  they  swept 
the  pass  with  their  field-piece,  but  were  soon  obliged  to  give  way 
before  the  advance  of  the  British  through  the  bordering  woods. 
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They  spiked  their  piece,  being  driven  from  it  by  the  bayonet,  and 
retreat^  in  good  order  to  a  twelve-pounder  under  Colonel  Lamb, 
which  Clinton  had  ordered  to  cover  their  retreat^  and  thence  to 
Fort  Montgomery. 

It  was  now  afternoon.  Governor  Clinton  had  previously  dis- 
patched a  messenger  to  General  Putnam  for  reinforcements,  but 
the  treacherous  messenger  (one  Waterbury)  had  delayed  his 
movements,  and  consequently  no  aid  or  tidings  were  received  by 
Clinton.  He,  however,  posted  his  men  in  the  most  advantageous 
manner  for  the  defense  of  his  fort  At  about  four  o'clock,  the 
British  invested  both  posts,  and  the  commander  sent  a  flag,  the 
sun  an  hour  high,  with  summons  for  the  posts  to  surrender  within 
five  minutes  to  prevent  slaughter.  Governor  Clinton  dispatched 
Lieutenant-Colonel  Livingston  to  receive  the  flag,  but  was  in- 
formed there  were  no  orders  to  treat  except  on  proposals  to  surren- 
der the  whole  force  as  prisoners  of  war,  in  which  case  good  usage 
was  assured.  Governor  Clinton  determined  to  defend  the  forts  to 
thelast  Ten  minutes  after,  they  were  invested  on  all  sides  (the 
British  vessels  also  firing  upon  the  forts),  and  a  desperate  conflict 
ensued.  Boused  by  the  firing,  a  detachment  from  General  Put- 
nam's force  hastened  toward  the  scene  of  conflict,  but  did  not 
reach  the  river  until  twilight  and  when  it  was  too  late  to  aid 
Clinton. 

Soon  after  dusk,  the  British,  by  their  superior  numbers,  forced 
the  lines  and  redoubts  at  both  posts.  The  garrisons  fought  their 
.  way  out,  and  it  being  a  cloudy  night,  many  of  the  men  escaped. 
Both  officers  and  men  behaved  with  great  gallantry.  Colonel 
Charles  Clinton  was  wounded,  but  eluded  the  enemy  by  fleeing 
down  a  precipice  clinging  to  the  shrubs,  and  the  next  day  reached 
his  residence  in  Orange  county,  sixteen  miles  distant  The  Gov- 
ernor escaped  by  mingling  with  the  enemy  as  they  rushed  into 
the  fort;  crossed  the  Hudson  in  a  boat  and  reached  General  Put- 
nam  the  same  night  at  Continental  village,  three  miles  from 
Peekskill,  there  to  concert  further  plans  for  resistance.  The  loss 
of  Americans  in  killed,  wounded  and  prisoners  (among  the  latter 
Lieutenant-Colonels  Livingston,  Bruyn  and  McClaghry),  was  about 
three  hundred;  that  of  the  enemy  about  one  hundred  and  forty, 
among  the  kUled  being  Lieutenant-Colonel  Campbell,  command- 
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ing  the  52d  and  67ili  Britiak  r^inieii1a»  and  Count  Giabouaki,  a 
Pole,  acting  as  aid  to  Sir  Heniy  dinton. 

The  next  day  Goyemor  Clinton  rallied  about  two  hundred  of 
his  men,  who  had  scattered  themselYes  after  retreating  firom  the 
forts,  in  the  mountains,  and  jdned  his  brother,  Colonel  Clinton,  at 
the  hitter's  dwelling. 

The  British  cut  through  the  obstructions  at  the  mouth  of  the 
Poplopen  Kill,  and  then  swept  up  the  river.  Above  the  boom  the 
Americans  had  two  frigates,  two  galleys  and  an  armed  sloop.' 
The  same  night  the  forts  were  taken,  the  vessels  were  abandoned, 
set  on  fire  and  destroyed*  The  next  day  (the  7th)  Fort  Gonstita- 
tion  was  demolished  by  the  Americans ;  both  the  burning  of  the 
vessels  and  destruction  of  the  fort  being  without  Governor  Clin- 
ton's orders.  There  was  nothing  now  to  obstruct  the  passage  of 
the  British  up  the  river. 

Sir  Henry  Clinton  devolved  the  command  of  the  expedition  on 
Sir  James  S.  Wallace  and  General  John  Vaughan.  The  former 
commanded  a  flying  squadron  of  light  frigates,  with  barges,  bat- 
teaux  and  boats  for  the  landing  of  troops,  while  imder  the  latter 
was  a  force  of  three  thousand  six  hundred  men.  As  the  expedition 
passed  up,  they  destroyed  every  American  vessel,  fired  upon  Ibe 
dwellings  of  those  friendly  to  the  American  cause  on  the  banks, 
and,  landing  in  small  parties,  made  havoc,  with  weapon  and  torch, 
of  hamlets  and  neighborhoods.  On  the  sixteenth  they  reached 
Eangston,'  then  the  Capital  of  the  State,  with  a  wealthy  peculation 
of  between  three  and  four  thousand.  Most  of  the  houses  were 
built  of  stone.  The  Legislature,  however,  was  not  there;  it  had 
received  the  tidings,  on  the  seventh  preceding,  of  the  loss  of  Forts 
Montgomery  and  Clinton,  and  in  view  of  the  crisis,  and  so  many 
members  absenting  themselves  by  reason  of  their  military  duties 
and  to  protect  their  fiamlies,  it  had  dissolved.* 

Landing  his  forces,  Vaughan,  having  been  fidntiy  opposed  by 
about  one  hundred  and  fifty  militia,*  marched  in  two  divisions  to 
Eangston  and  reduced  it  to  ashes,  with  the  exception  of  one  house 

>  LoflBing's  Field  Book  of  the  Berolation,  2,  isa 

*  Jounul  of  Kew  York  ProyincuJ  Congress^  1, 1072. 

*  New  York  Senate  Journal,  1777-79,  p.  26. 

*  Joumal  of  New  York  Provincial  Congress,  1,  1072. 
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belonging  to  a  Mrs.  Hammersley,  wlio  was  acqufdnted  with  several 
British  officeis/ 

In  the  meantime  Governor  Clinton  had  established  his  head- 
quarters at  a  point  about  four  miles  west  of  the  village  of  New 
Windsor,  in  Orange  coimty,  for  the  purpose  of  collecting  a  force 
sufficient  for  marching  to  the  defense  of  Kingston.  On  the  tenth, 
a  horseman  named  Daniel  Taylor  entered  Clinton's  camp.  He 
proved  a  messenger  bearing  a  letter  £rom  Sir  Henry  Clinton  to 
Burgoyne,  informing  him  of  the  British  approach ;  the  messenger 
supposing  he  was  entering  a  loyalist  camp.'  The  letter  was 
inclosed  in  a  silver  ball  like  a  fusee  bullet,  and  closed  with  a  screw 
in  the  center.  When  the  messenger  was  brought  before  Governor 
Clinton,  he  discovered  his  mistake  and  swallowed  the  bullet;  an 
emetic  was  administered,  the  bullet  discovered  but  again  concealed; 
and  Taylor  only  produced  it  at  a  threat  jQrom  the  Gt)vemor  of 
being  immediately  hanged  and  cut  open  in  search  of  it* 

Grovemor  Clinton's  force  consisted,  on  the  twelfth,  of  the  militia 
of  the  region,  two  small  Continental  regiments  and  a  regiment  of 
one  hundred  and  thirty  men  under  Colonel  Southerland.  From 
these  he  had  detached  strong  guards  along  the  river  bank,  with 
orders  to  keep  pace  with  the  British  vessels  and  interpose  should 
they  attempt  a  landing  at  Kingston.  His  particular  object  was  to 
collect  his  whole  force  at  one  point,  so  as  to  be  able  to  oppose  the 
progress  of  the  enemy,  or  throw  himself  between  them  and  such 
places  as  ihey  might  wish  to  gain.* 

With  this  object,  he  advanced  by  a  forced  march,  toward  Kings* 
ton,  and  on  the  sixteenth,  only  two  hours  after  the  enemy  had 
reached  there  arrived  at  Hurley,  a  few  mUes  distant  Thence 
he  saw  the  flames,  of  the  village  without  the  power,  from  the 
iaferiority  of  his  force,  to  prevent  the  catastrophe  or  attack  the 
mvaders.  While  the  fire  was  in  progress,  the  messenger,  Daniel 
Taylor,  who  was  a  major  in  the  British  service,  and  who  had  been 
tried  and  condemned  by  a  court  martial  summoned  by  the  Gk)ver- . 
nor,  was  hanged.* 

»  Barbells  History  of  New  York,  342. 

*  Lossing's  Field  Book,  2,  lia 

» Journal  of  Counca  of  Safety  (Letter  of  Clinton),  106a 

*  Journal  of  Council  of  Safety  (Letter  of  Cainton),  1069. 

*  Journal  of  Council  of  Safety,  1,  1072, 
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On  the  seventeenth,  Burgojne,  haying  lost  the  two  battles  of 
Bemis  Heights,  surrendered  to  Gates;  and  on  the  receipt  of  the 
tidings,  Vaughan  hastily  retreated,  with  the  whole  British  expedi- 
tion, to  the.  city  of  New  York. 

The  valley  of  the  Hudson  being  now  free  from  invasion,  Gov- 
ernor Clinton  issued  his  proclamation  from  Poughkeepsie,  on  the 
fifteenth  December  following,  convening  the  Legislature  at  that 
place  on  the  5th  January,  1778.  Several  members  of  the  Senate 
and  Assembly  accordingly  met,  and  adjourning  day  after  day  from 
want  of  the  necessary  numbers,  finally  commenced  the  session  on 
the  fifljeenth.*  Thenceforward  the  Legislative  sessions  were  con- 
tinuous. 

On  the  twenty-third  of  February  succeeding.  Governor  Clinton 
issued  a  proclamation  from  Poughkeepsie  (which,  at  the  destruc- 
tion of  Kingston,  became  the  Capital  of  the  State  until  the  final 
removal  of  the  Legislature  to  Albany),  pursuant  to  certain  resolu- 
tions, passed  two  days  previous  by  the  Legislature,  concerning  the 
dispute  which  had  so  long  existed  between  the  State  of  New  York 
and  the  New  Hampshire  Grants,  and  known  bs  the  Vermont  con- 
troversy.* 

»  Journal  of  Senate,  1778,  26.    Journal  of  Assembly,  1778,  28. 

s  The  controversy  between  New  York  and  Vermont  dates  from  the  grant  of 
a  township  six  miles  square,  twenty  miles  east  of  the  Hudson  river,  made  on 
the  3d  of  January,  1748,  by  Benning  Wentworth,  Governor  of  New  Hamp- 
shire (he  claiming  the  territory  to  be  within  the  limits  of  that  Province),  and 
which  was  called  (after  his  baptismal  name)  Bennington.  The  knowledge  of 
this  grant  was  communicated  by  Wentworth  to  the  elder  George  Clinton,  then 
Governor  of  the  Province  of  New  York,  in  a  letter  dated  the  25th  of  April, 
1760.  The  township  was  situated  within  the  limits  of  a  grant  under  New  York 
to  the  Rev.  Godfrey  Dellius,  dated  September  3d,  1697,  and  extending  from 
Saratoga  along  the  east  side  of  Lake  Champlain  to  Grown  Point 

Governor  Clinton,  claiming  for  the  eastern  boundary  of  New  York  the  Con- 
necticut river,  resisted  Wentworth's  grant  as  being  within  the  limits  of  the 
former  Province.  Both  Governors  then  agreed  to  refer  the  matter  of  boundary 
to  the  British  (Jrown.  In  the  meantime,  however,  Wentworth,  desirous  of  the 
patent  fees,  continued  to  make  further  grants  west  of  the  Connecticut^  until,  up 
to  1764,  he  had  granted  over  one  hundred  and  twenty  townships. 

Cadwallader  Golden,  at  the  above  period,  Lieutenant-Governor  of  New  York, 
to  arrest  the  progress  of  these  grants,  issued,  on  the  28th  of  December,  1763, 
a  proclamation  commanding  the  Sheriff  of  the  county  of  Albany  to  make  a 
return  of  the  names  of  all  persons  who  had  taken  possession  of  lands  under  the 
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On  the  28d  of  October,  1779,  Governor  Clinton  was  made,  by 
yirtue  of  his  office,  one  of  a  Council  to  carry  on  the  government 
of  the  State  in  the  southern  portion  thereof  between  the  time  the 

New  Hampshire  grants,  and  claiming  jurisdiction  for  New  York  as  far  east  bs 
the  Connecticut  river,  imder  the  charter  of  Charles  11  to  the  Duke  of  York. 

On  the  13th  of  March,  1764,  Wentworth  issued  a  counter  proclamation,  pro- 
nouncing the  Duke  of  York's  patent  obsolete,  denying  the  above  jurisdiction, 
encouraging  the  inhabitants  of  the  grants  to'  persevere  in  their  improvements, 
and  commanding  the  civil  officers  within  his  Province  to  deal  with  all  persons 
who  i^ould  presume  to  interrupt  the  settlers  on  said  grants,  the  pretended  right 
of  junsdiction  claimed  by  New  York  notwithstanding. 

On  the  20th  of  July  following,  the  Xing,  in  Council,  decided  the  west  banks  of 
the  Connecticut  liver,  "from  where  it  enters  the  Province  of  Massachusetts  Bay 
as  &r  north  as  the  forty-fifth  degree  of  northern  latitude,"  to  be  the  boundary 
line  between  Kew  Hampshire  and  New  York. 

Although  the  Gk>vemor  of  the  former  Province  remonstrated  against  this 
change  of  jurisdiction,  he  at  length,  by  proclamation,  recommended  obedience 
to  it 

New  York  dainoiing  the  dedsion  to  be  retrospective  as  well  as  prospective, 
dedared  the  grants  under  New  Hampshire  void,  and  divided  the  territory  as 
follows:  The  southwestern  part  was  annexed  to  Albany  county,  the  north- 
western was  erected  into  Charlotte  county,  while  on  the  east  side  of  the 
Green  Mountains  were  formed  Gloucester  andCumberland  counties,  the  former 
north  and  the  latter  south.  Courts  of  Justice  were  erected  in  each  of  the 
coontieSb 

The  setUers  of  the  grants  under  New  Hampshire,  being  required  to  surrender 
their  charters  and  repurchase  their  lands  under  tities  from  New  York,  and 
refusing,  the  latter  Province  issued,  new  grants  to  other  persons  in  whose  names 
judgments  in  ejectment  were  obtained  in  the  Albany  courts,  under  which  pro- 
ceedings were  instituted  to  dispossess  the  former  owners. 

These  proceedings  were  resisted  by  the  New  Hampshire  setUers.  Foremost 
in  defending  the  claims  of  New  Hampshire  were  Ethan  Allen  and  Seth 
Warner.  The  former  distributed  pamphlets,  written  by  himself,  among  the 
settlers,  inciting  them  to  resistance ;  and  the  latter  woimded  and  disarmed  an 
officer  who  attempted  to  arrest  him  as  a  rioter. 

Associations  were  also  formed  among  the  people  of  the  grants;  a  convention 
was  caUed,  and  an  agent  appointed  who  laid  the  whole  subject  before  the  King. 
The  latter  interdicts  New  York  from  making  more  grants  in  the  disputed 
territory,  until  his  further  pleasure  was  known.  The  Governor  of  New  York, 
however,  still  continued  his  grants,  under  which  writs  of  ejectment  still  issued, 
until  a  convention  assembled  at  Bennington,  which  resolved  to  resist  by  force 
the  unjust  claims  of  New  York.  Ethan  Allen  was  made  Colonel-Commandant 
and  Seth  Warner  Captain  of  a  military  association  of  the  Green  Mountain 
Boys,  to  carry  into  execution  the  New  Hampshire  plan  of  resistance,  while 
Committees  of  Safety  were  appointed  in  several  towns  west  of  the  Green 
Mountains,  where  the  feeling  against  New  York  raged  the  highest 
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enemy  should  abandon  or  be  dispossessed  of  the  said  portion  and 
the  conyening  of  the  Legislature,  according  to  an  act  of  the  L^is- 
latore  of  the  above  date,  composing  the  Governor,  Chancellor, 

On  Hie  other  hand,  the  militia  of  New  York  were  c&Oed  as  a  pone  caimkAm 
to  aid  i^ib  sheriff  in  the  execution  of  his  duties,  and  the  Gk>Yamor  offered  a 
reward  of  one  hundred  and  f&j  pounds  for  the  ^prehension  of  Allen,  and  fiffy 
pounds  eadi  for  Warner  and  five  others.  Allen,  Warner  and  the  others  offered 
in  their  turn  fiye  pounds  for  the  ^iprehension  of  the  Attorney-General  of  New 
York. 

Committees  from  the  several  towns  of  the  New  Hampshire  Grants  formed 
themselves  into  a  Convention  which,  among  other  acts,  ordained  that  "no  per- 
son should  take  grants  or  confirmations  of  grants  under  New  York,"  and  forbid 
an  inhabitants  in  the  districts  of  the  Grants  to  accept  office  imder  that  Province. 

On  the  9th  of  March,  1774,  the  General  Assembly  of  New  York  passed  a  law 
punishing  with  imprisonment,  and  in  some  cases  with  death,  those  who  resisted 
the  authority  of  the  Province,  specifying,  among  others,  Allen  and  Warner. 

On  the  13th  of  March,  1775,  a  collision  occurred  between  sundry  inhabitants 
of  Cumberland  county  and  the  sheriff  with  other  officers  of  the  court  of  that 
county,  at  Westminster,  in  which  the  officials  fired  upon  the  people,  who  bad 
taken  possession  of  the  Court  House,  killing  one  man  and  wounding  others. 
This  massacre,  as  it  was  called,  roused  the  whole  county,  particulariy  as  the  offi- 
cers engaged  in  it,  and  who  had  been  imprisoned  in  the  Northampton  jail,  were 
released  on  application  to  the  Chief  Justice  of  New  York. 

Committees  of  inhabitants  on  the  east  range  of  the  Green  Mountains  held  a 
meeting  on  the  eleventh  of  April  following,  which  voted  it  the  duty  of  the  said 
inhabitants  to  wholly  renounce  and  resist  the  administration  of  the  Gk>vemment 
of  New  York,  till  the  lives  and  property  of  such  inhabitants  could  be  secured  bj 
it,  or  till  their  grievances  were  laid  before  the  King,  together  with  a  proper 
remonstrance  against  the  unjustifiable  conduct  of  that  Government,  vrith  a  peti- 
tion to  be  fi*eed  from  New  Yoric,  and  either  annexed  to  another  government  or 
be  erected  into  a  new  one  till  such  time  as  his  Majesty  should  set^e  the  contro- 
versy. 

Then  followed  the  batties  of  Lexington  and  Concord  on  the  19th  April,  1775, 
and  the  further  continuance  of  the  controversy  was  arrested  by  the  aspect  of 
affairs  between  the  mother  country  and  the  Colonies.  Although  the  inhabit- 
ants of  the  New  Hampshire  Grants  still  resisted  the  authority  of  New  Yoik, 
their  opposition  settling  every  day  into  a  more  firm  and  decided  character,  their 
patriotism  urged  them  to  the  Colonial  side.  Colonel  Allen,  on  the  10th  of 
May,  1775,  stormed  and  took  the  fortress  of  Ticonderoga  from  the  British, 
and  Warner,  two  days  after,  captured  fit)m  the  same  the  post  of  Crown  Point 
Through  the  exertions  of  these  two  in  the  Continental  Congress  and  Provincial 
Congress  of  New  York,  a  regiment  of  Green  Mountain  Boys  or  settiers  of  tiie 
New  HampsMre  Grants  was  raised  to  aid  in  the  common  effort  for  inde- 
pendence. 

The  visit  of  the  two  to  the  Provincial  Congress  was  under  peculiar  drcum- 
stBDoeBb    A  reward,  as  is  seen,  had  been  offered  by  New  York  fiv  their  appr^- 
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Judge  of  the  Supreme  Court,  Eepresentatives  in  the  Senate  and 
Assembly,  Secretary  of  State,  Attorney -General  and  Judges  of 
the  several  counties  into  such  Council. 

hension  as  rioters,  and  as  defying  the  rightfrd  authority  of  the  State.  Opposition 
was  manifested  at  first  to  their  admittance,  but  at  length,  by  vote,  the  Congress 
on  the  4th  July,  1775,  admitted  them,  when  having  been  heard  on  the  object 
of  their  mission,  they  withdrew. 

On  the  twentieth  of  July  suoceeding,  Allen  wrote  from  Ticonderoga  to  the 
ProTindal  Congress,  assuring  them  he  would  use  his  influence  to  promote  a 
reconciliation  between  New  York  and  her  former  discontented  subjects  on 
the  New  Hampshire  Qrants.  Warner  was  commissioned  by  the  Continental 
Congress  as  colonel,  with  authority  to  name  the  officers  of  the  regiment  which 
was  raised  on  the  Grants,  independent  of  New  York. 

Still,  al^ough  all  active  controversy  of  the  people  of  the  Grants  with  New 
York  had  ceased,  the  feeling  that  had  dictated  it  survived. 

On  the  16th  of  January,  1776,  they  assembled  in  Convention  at  Dorset,  and 
on  the  Beventeenth  dispatched  a  petition  by  Captain  Heman  Allen  and  Lieu- 
tenant Brackenridge  to  the  Continental  Congress,  in  which  petition,  after  declar- 
ing their  wilhngness  to  join  in  the  common  defense,  they  stated  they  were  not 
willing  so  to  do  under  New  York,  as  it  would  be  an  acknowledgment  of  its 
authority;  and  they  further  requested  Congress  to  call  upon  them,  when  neces- 
sary, as  inhabitants  of  the  New  Hampshire  Grants. 

This  was  the  first  application  of  these  people  to  Congress.  That  body,  how- 
ever, recommended  submission  to  New  York  for  the  time  being,  without  preju- 
dice to  the  subject  matter  of  controversy  when  the  present  national  difficulties 
should  cease. 

Next  came  the  general  Declaration  of  Independence.  This  placed  the  people 
of  the  New  Hampshire  Grants  in  a  more  precarious  condition  than  before. 
They  had  originally,  as  is  seen,  purchased  their  lands  under  royal  grants  fix>m 
the  GJovemor  of  New  Ham^hire.  They  had  relied  upon  the  Crown  for  redress 
between  them  and  New  York,  and  now  the  connection  between  the  Crown  and 
the  contending  parties  was  suddenly  broken,  leaving  no  superior  party  to  decide 
the  controversy. 

On  the  2d  of  August,  1776,  also,  the  Convention  of  Representatives  of  New 
York  resolved  that  the  quit  rents  formerly  owing  to  the  Crown,  were  now  due 
to  that  State.* 

*  Before  the  Revolution,  lands  in  the  Colony  of  New  York  were  granted  with  a 
Kaenration  of  a  certain  rent  to  be  annually  paid  in  money  or  in  kind  to  the  Gk>v- 
emment  of  Qreat  Britain.  The  usual  rent  charged,  it  will  be  observed,  was  on  every 
hundred  acres  of  land  two  shillings  and  six  pence  sterling  or  currency.  This  was 
originally  the  only  pecuniary  consideration  given  for  these  lands  to  the  Govern- 
ment. Some  of  these  rents  were,  in  comparison  with  the  immense  extent  of  the 
Unds  granted,  not  much  more  than  nominal.  In  time,  however,  they  arose  on 
several  of  the  patents  to  a  large  sum.  During  the  Revolution  the  collection  of  the 
rents  was  in  a  great  measure  suspended,  but  on  the  1st  of  April,  1786,  *'an  act  for 
the  collection  and  commutation  of  quit  rents"  was  passed  in  which  the  manner  of 
payment  and  oolleotion  was  clearly  defined. 

13 
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In  1780,  on  the  night  of  the  14th  of  October,  Sir  John  Johnflon, 
at  the  head  of  a  large  force,  consisting  of  his  Greens,  a  company 
of  Yagers,  one  of  British  regulars,  and  a  number  of  Butler's 

To  submit  to  New  York  was  to  yield  all  their  property,  by  yielding  the 
whole  question  of  controversy  (independently  of  the  minor  fact  that  the  annual 
quit  rents  reserved  to  the  Grown  in  the  New  Hampshire  Grants  on  eveiy 
hundred  acres  were  one  shilling  proclamation  money,  equal  to  nine  pence  ster- 
ling, while,  in  the  grants  of  the  New  York  Gk)vemors,  the  rents  were  two 
shillings  and  six  pence  sterling) ;  to  oppose,  was  to  hazard  a  contest^  not  only 
with  New  York,  but  Congress.  They  had  renounced  all  allegiance  to  the 
Grown,  and  the  time  they  thought  had  consequently  arrived  (for  to  remain 
without  any  government  at  all  was  impossible)  to  erect  a  separate  government 
of  their  own. 

A  Gonvention  of  fifty-one  members,  representing  thirty-five  towns,  had  as- 
sembled on  the  twenty-fourth  of  July  preceding  the  above  second  of  August^  at 
Dorset;  an  association  among  themselves  had  been  there  agreed  upon,  in  defense 
of  the  liberties  of  the  country,  but  dedaiing  they  would  not  associate  with  dther 
of  the  counties  of  New  York  or  with  its  Gonvention,  and  further  declaring  any 
of  the  inhabitants  of  the  Qrants,  enemies  to  the  common  cause,  who  should  thm 
associate. 

The  Gonvention,  after  appointing  a  conmuttee  of  three  to  invite  the  people  of 
every  town  in  Gumberland  and  Gloucester  counties  to  unite  in  the  creation  of 
a  new  State,  adjourned  to  meet  at  Dorset  on  the  following  twenty-fifth  of 
September,  where,  having  been  joined  by  several  members  firom  the  above 
counties,  they  unanimously  resolved  '^to  take  suitable  measures,  as  soon  as  may 
be,  to  declare  the  New  Hampshire  Grants  a  firee  and  separate  district;"  and  abo 
that  "  no  law  or  laws,  direction  or  directions  from  the  State  of  New  York  should 
be  accepted." 

A  committee,  consisting  of  Ira  AHen  and  William  Marsh,  was  then  appointed 
to  further  urge  upon  the  counties  of  Gumberland  and  Gloucester,  the  expediency 
of  making  the  Grants  a  separate  State. 

On  the  15th  of  January,  1777,  the  Gonvention  met  at  Westminster  and 
published  the  declaration  that  the  New  Hampshire  Grants  were  a  free  and  inde- 
pendent jurisdiction  or  State,  under  the  name  of  New  Gonnecticut  aUn  Ver- 
mont;  and  ordained  that  a  Bill  of  Rights  be  prepared  and  a  form  of  government 
established,  at  the  next  session  of  the  Gonvention.  They  fiirthermore  sent  a 
declaration  and  petition,  signed  by  Jonas  Fay,  Thomas  Ghittenden,  Heman 
Allen  and  Reuben  Jones,  to  the  General  Gongress,  announcing  the  district  to  be 
a  fi:*ee  and  independent  State;  narrating  the  history  of  the  controversy,  and 
praying  to  be  received  "among  the  fi-ee  and  independent  American  States,  and 
delegates  therefrom  admitted  to  seats  in  the  grand  Gontinental  Gongress.*' 

The  Gonvention  of  New  York,  indignant  at  this  procedure,  appealed  by  letter 
under  date  of  January  20th,  1777,  to  Gongress,  complaining  of  the  designs  of  the 

Ghrants. 

On  the  contrary,  Golonel  Thomas  Young,  of  Philadelphia,  published  on  die 
11th  April  of  that  year,  an  address  to  the  "Inhabitants  of  Vermont^  a  free  and 
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rangers,  witt  Brant  and  the  Seneca  warrior,  Com  Planter,  leading 
a  throng  of  Indians,  left  Unadilla  for  an  incursion  into  the  valleys 
of  the  Schoharie  and  Mohawk.    In  addition  tothis  force,  Sir  John 

independent  State,  bounding  on  the  river  Connecticut  and  Lake  Champlain,"  in 
which  he  told  them  to  perseyere  in  their  efforts  to  be  free  and  independent; 
and  referred  to  the  recommendation  of  Congress  (10th  May,  1776),  for  all  com- 
munities retoming  to  a  natural  state  to  adopt  such  government  as  was  fitting 
for  them  and  the  Union. 

On  the  twenty-eighth  of  May  following,  the  New  York  Comidl  of  Safety 
addressed  another  letter  to  Congress,  complaining  that^  according  to  report,  the 
Grants  were  privately  comitenanced  in  their  designs  by  certain  members  of  that 
body. 

On  the  30th  of  June,  Congress  (the  publication  of  Young  being  laid  before 
them)  resolved  that  the  independent  government  attempted  to  be  established 
by  the  people  styling  themselves  inhabitants  of  the  New  Hampshire  Grants, 
could  derive  no  countenance  or  justification  from  the  act  of  Congress  declaring 
the  United  Colonies  to  be  independent  of  the  Crown  of  Great  Britain,  nor  firom 
any  other  act  or  resolution  of  Congress;  and  that  the  Westminster  declaration 
and  petition  be  dismissed.  They  also  excused  their  raising  and  officering  the 
Green  Mountain  regiment^  commanded  by  Colonel  Warner;  declaring  they 
thereby  never  meant  to  give  any  encouragement  to  the  daim  of  the  Grants  to  be 
an  independent  State,  and  stigmatized  paragraphs  from  Young's  address  as  "a 
groflB  misrepresentation  of  the  resolution  of  Congress  "  referred  to. 

Meanwhile,  on  the  fifth  of  Jmie  preceding,  the  adjourned  Westminister  Conven- 
tion, had  reassembled  at  Windsor,  appointed  a  Conmiittee  to  draft  a  constitution 
and  recommended  a  convention  of  delegates  fix)m  each  town  to  meet  on  the 
second  of  the  following  July  again  at  Windsor.  On  that  day  (next  succeeding 
the  one  on  which  Burgoyne  encamped  with  his  forces  before  Ticonderoga)  the 
Convention  met.  The  draft  of  a  Constitution  was  presented,  but  while  reading 
it)  paragraph  by  paragraph,  for  the  last  time,  tidings  arrived  of  the  evacuation  of 
Ticonderoga  by  the  American  General,  St  Clair.  The  Convention,  alarmed  for 
its  safety,  was  about  to  leave  forthwith,  when  a  thunder  storm  prevented  it^ 
and  the  reading  of  the  Constitution  was  finished.  It  was  adopted,  and  the  Con- 
vention, after  appointing  a  Council  of  Safety  for  the  government  of  the  State 
daring  its  recess,  adjourned. 

On  the  23d  of  February,  1778,  Gk)vemor  Clinton  issued  his  proclamation,  in 
pnrsQanoe  of  certain  resolutions  of  the  New  York  Legislature,  passed  two  days 
previous,  specifying  said  resolutiona  They  were  to  the  effect  that  while  New 
York  should  niAinfAin  her  rightful  supremacy  over  the  persons  and  property  of 
her  disaffected  subjects,  she  would  make  overtures  to  induce  their  voluntary 
sobmission,  viz. :  By  confirming  to  those  actually  possessing  and  improving  the 
lands,  their  titles  under  the  grants  of  New  Hampshire  and  Massachusetts  Bay, 
and  which  had  not  been  granted  under  Nfw- YcpAc,  as  well  as  the  possession  of 
those  actually  possessing  and  improving  ls)i&rwi^*granted  by  either  of  the  three ; 
in  the  latter  case,  to  make,  with  other  oMRtjfMi^ft  lands  which  were  vacant^  a 
farm  not  to  exceed  three  hundred  acres;  and  by  confirming  also  the  actual poa- 
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had  two  mortars  and  the  same  number  of  field-pieces.  The  expe- 
dition passed  the  Upper  Fort  in  the  Schoharie  valley,  before  morn- 
ing, nnperceived,  and  laid  siege  to  the  Middle  Fort,  but  meeting 

session  of  lands  under  the  grants  of  New  Hampshire  and  Massachusetts  Baj, 
and  which  had  been  subsequently  regranted  b j  New  York,  notwithstanding  the 
posterior  regrant;  disclaiming,  however,  all  determinations  of  title  or  posses- 
sion that  might  "arise  between  different  persons  claiming  under  New  Hamp- 
shire or  Massachusetts  Bay,  or  between  persons  claiming  under  New  Hamp- 
shire on  the  one,  and  Massachusetts  Bay  on  the  other  part,  independent  of 
any  right  or  daim  under  New  York,"  but  that  the  Legislature  of  New  Yoik 
would  provide  for  the  determination  of  all  such  cases  concerning  the  contro- 
verted lands  aforesaid,  as  could  not  be  decided  by  the  aforesaid  articles, 
according  to  justice  and  equity  and  not  by  strict  rules  of  law.  Quit  rents  under 
new  grants  or  confirmations  from  New  York,  of  lands  heretofore  granted  by 
New  Hampshire  or  Massachusetts  Bay,  were  to  be  the  same  they  were  under 
the  original  grants ;  and  a  certain  future  conmiutation  for  quit  rents  was  pro- 
posed. Finally,  the  overtures  were  to  be  of  no  avail  to  any  person  who  should, 
"after  the  first  day  of  May  next,  yield  or  acknowledge  any  allegiance  or  subjec- 
tion to  the  pretended  State  of  Yermont,  the  pretended  government  thereof  or 
to  any  power  or  authority  pretended  to  be  held  or  exercised  thereunder." 

Furthermore,  that  the  Legislature  of  the  State  of  New  York  would  concur 
in  all  necessary  measures  to  protect  the  loyal  inhabitants  of  said  State,  residing 
in  the  coxmties  of  Albany,  Charlotte,  Cumberland  and  Gloucester,  and  to  compel 
all  persons  residing  within  the  State  and  refusing  obedience  to  the  government 
and  Legislature  thereof,  to  yield  the  obedience  and  allegiance  due. 

The  Governor  then  commanded  all  persons  within  the  State,  at  their  peril,  to 
take  due  notice  of  the  proclamation  and  govern  themselves  accordingly. 

On  the  12th  of  March,  1778,  the  first  election  under  the  Constitution  of  Yer- 
mont^ took  place,  resulting  in  the  choice  of  Thomas  Chittenden  as  Governor. 

No  sooner,  however,  had  Yermont  formed  a  government  than  she  found  herself 
involved  in  a  dispute  with  New  Hampshire. 

The  State  of  New  Hampshire  originally  was  composed  of  sundry  grants  from 
the  Council  of  New  England  (formed  of  several  of  the  prominent  nobility 
of  Great  Britain,  to  whom,  by  that  name,  had  been  granted  ^'all  the  land  in 
America  between  the  fortieth  and  forty-eighth  north  latitude,"  called  New  Eng- 
land) to  John  Mason,  between  1621  and  1635,  bounded  by  a  line  drawn  sixty 
miles  from  the  sea.  Between  that  Une  and  the  Connecticut  river  the  lands  were 
Crown  grants  and  annexed  to  New  Hampshire  by  Crown  oonmiissionerB. 

On  the  aforesaid  twelfth  of  March,  sixteen  towns  east  of  the  Connecticut 
river  (and  lying,  of  course,  in  the  above  territory)  petitioned  Yermont  to  be 
admitted  within  her  union,  on  the  ground  that  the  above  territory  having  been 
held  by  New  Hampshire  by  virtue  of  Crown  commissions,  those  conunissioDS 
had  been  vacated  by  the  assuuM^  t^<ii^ndency  of  the  Colonies,  and  that^  there- 
fore, the  inhabitants  had,  acc(^^|^l|$irtit)ngress,  "reverted  to  a  state  of  natuze^** 
and  were  at  liberty  to  choose  iteu^^A  government 
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with  resistance  from,  the  American  garrison  there,  abandoned  the 
sdge  and  'marched  down  the  valley,  burning  and  destroying. 
They  assaulted  the  Lower  Fort,  but  being  repulsed,  continued 

On  the  eleventh  of  the  following  June,  tlie  General  Assembly  of  Yennont 
(after  taking  the  sense  of  the  people)  admitted  these  towns,  resolving  further, 
that  any  other  towns  east  of  the  Connecticut  might  be  admitted,  should  a 
majority  of  the  inhabitants  so  vote,  or  should  they  send  a  representative  to  the 
Yennont  Assembly. 

Mesheck  Weare,  President  of  the  State  of  New  Hampshire,  thereupon 
addressed,  on  the  nineteenth  of  August  succeeding,  by  order  of  the  Council  and 
Assembly  of  his  States  H 'letter  to  the  New  Hampshire  Delegates  in  Congress, 
informing  liiem  of  the  actibn  of  the  "pretended  State  of  Yennont,"  relative  to 
the  sixteen  towns ;  and  abio  another  letter,  on  the  twenty-second  following,  to 
Grovemor  Chittenden,  claiming  Wd 'towns  as  part  of  New  Hampshire. 

Ethan  Allen  was,  on  the  reoeipt-'of -this  letter,  dispatched  by  the  Governor 
and  Council  of  Yermont  to  Philadeipbia,;'to  ascertain  the  feeling  of  Congress 
as  to  the  action  of  the  State  in  the  adn^siba'cf  the  sixteen  towns.  Allen,  on 
his  return,  reported  that  Congress  was  so  opposed  to  said  action  that  the  recog- 
nition of  Yermont  itself  as  a  State  would  not?  be  .made  by  that  body  should 
she  persist  in  retaining  the  towna  '  '  •!  *• 

Accordingly,  on  the  21st  of  October,  1778,  the  Q^tferarAssembly  of  Yermont 
refused  to  include  the  said  towns  in  the  county  of  Oumbeiland,  or  erect  them 
into  a  county  by  themselves.  Finding,  by  these  and  otlier.^uAdications,  that 
Yermont  was  disposed  to  do  nothing  further  to  extend  her' jtlri6diodon  to  the 
east  of  the  Connecticut  river,  the  members  from  these  sixteen 'towns,  after  a 
protest  against  the  said  action  of  the  Assembly,  and  that  they  looked  upon 
themselves  ''as  being  thereby  discharged  from  any  and  every  former  confedera- 
tion and  association  with  the  State,"  withdrew  from  the  Afusembly.  They  were 
followed  by  fifteen  representatives  from  other  towns  in  Yermont,  adjoining  the 
Ck)nnecticnt,  together  with  the  Deputy  Governor  and  two  of  the  Council,  all 
of  whom  had  joined  in  the  protest'  These  seceding  members  formed  them- 
selves immediately  into  a  Convention,  and  invited  the  towns  on  both  sides  the 
Oonnecticat  to  unite  and  meet  with  them  at  Cornish,  one  of  the  sixteen  towns. 
Accordingly,  on  the  9th  of  December  following,  the  Cornish  Convention  met 
(ei^t  towns  only  of  Yermont,  however,  meeting  with  them),  and  in  their  pro- 
ceedings disclosed  what  had  been  the  ulterior  injbention  of  the  leading  men  of  the 
sixteen  towns  in  proposing  the  union  with  Yermont  This  intention  was  the 
formation  of  a  government,  either  by  connecting  a  considerable  portion  of  New 
Hampshire  with  Yermont,  or  by  breaking  up  the  government  of  the  latter,  and 
connecting  her  with  New  Hampshire,  with  the  seat  of  government  upon  the 
Connecticut  river. 

The  latter  project  was  upon  the  ground  "that  a  large  number  of  charters  of 
incoiporation  of  certain  tracts  of  land  were  formerly  issued  from  their  Excel- 
lencies Benning  Wentworth  and  John  Wentworth,  Esqs.,  in  the  name  of  the 
King  of  Qreat  Britain,  lying  and  being  west  of  the  Mason  grant,  and  east  of  a 
north  line  dravm  from  the  northwest  comer  of  the  now  State  of  the  Massachu^ 
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downward,  firing  the  dwellings  and  outhouses  and  destroying  the 
fields  of  those  attached  to  the  American  cause,  until  thejr  reached 
the  intersection  of  the  yalley  with  that  of  the  Mohawk,  and  thence 

setts  Bay  to  LakeChamplain,  and  from  thence  to  the  latitade  €i  forty-five 
degreesw  That  in  the  year  1764,  the  aforesaid  King  of  Gkeat  Britain,  in  violar 
tion  of  his  contract  with  the  grantees,  and  in  an  arbitrary  manner,  passed  a 
decree  that  there  should  be  a  division  of  the  aforesaid  grants  between  the 
Provinces  of  New  York  and  New  Hampshire,  to  which  decree  the  inhabitants,  of 
said  grants  were  then,  and  have  ever  since  been,  averse;  as  they  were  thereby 
deprived  of  privileges  which  they,  of  right,  claimed,  .and  in  their  settlement 
reasonably  expected,  within  the  jurisdiction  of  New  Hampshire." 

Vermont,  now  awake  to  the  danger  of  the  uaipn  with  these  sixteen  towns, 
on  the  12th  of  February,  1779,  dissolved  the  said-imion. 

In  view  of  the  dissensions  apparent  in  .^  erxnodt  during  the  agitation  of  tlie 
above  matter,  New  Hampshire,  at  this  jmiciure,  in  pursuance  of  the  intention 
manifested  by  the  Cornish  Gonventicu,  l^d  claim  (June  25, 1779)  to  all  the  terri- 
tory belonging  to  her  before  th«v^Boyal  decree  in  1764,  viz.,  "to  the  juris- 
diction of  the  whole  of  the  ^Nev^^c  Hampshire  Grants,  so  called,  lying  west- 
ward of  the  Connecticut  Fiver,^*  in  other  words,  to  the  whole  of  Vermont; 
referring  the  disputed  m^tte/  to  Congress ;  acquiescing,  however,  should  Con- 
gress "allow  the  said^ Sj}-;«tts  westward  of  the  river  to  be  a  separate  State,  as 
now  claimed  by  the  inhabitants  thereof,  by  the  name  of  Vermont; "  and  fiirther- 
more,  that  Nei^  Hampshire  would  exercise  jurisdiction  as  fiu:  west  as  the  western 
bank  of  tha^  Q6x:^ecticut  river,  and  no  further,"  until  the  dispute  should  be 
settled  by  Congress. 

At  this  period  also,  Massachusetts  interposed  a  revived  claim  to  the  southern 
part  of  Vermont  (decided  against  her  by  ^e  British  Privy  Coundl  in  her  terri- 
torial dispute  irith  New  Hampshire)  viz.,  all  within  "a  due  west  line  fix>m  the 
junction  of  the  two  principal  branches  of  the  Merrimac." 

The  controversy  between  New  York  and  Vermont  began  also  to  assume  a 
most  threatening  aspect  A  Military  Association,  to  resist  Vermont,  appears  at 
this  period  to  have  been  formed  among  the  firiends  to  New  York,  in  Chunber- 
land  county,  and  Grovemor  Chittenden  directed  Ethan  Allen  to  raise  the  Ver- 
mont Militia  for  its  suppression.  Colonel  Patterson,  acting  in  Cumberland 
county,  under  a  commission  firom  New  York,  wrote  to  GK>vemor  CHnton,  May 
5,  1779,  for  directions,  suggesting  that  the  Albany  Ck)unty  Militia  should  be  sent 
to  his  assistance.  Everything  betokened  a  speedy  collision  between  the  two 
great  parties  to  the  dispute,  by  military  force. 

On  the  18th  of  May,  1779,  therefore,  Grovemor  Clinton,  in  behalf  of  New 
York,  applied  to  Congress  to  interpose  and  settle  the  difficulty. 

The  subject  of  both  the  New  York  and  New  Hampshire  controversies  came 
before  Congress  on  the  twenty-ninth  succeeding;  was  referred  to  a  com- 
mittee of  the  whole,  and  on  the  first  of  June  that  body  resolved  to  appoint 
a  committee  of  five  to  repair  to  the  New  Hampshire  Grants  "and  enquire  why 
they  refuse  to  continue  citizens  of  the  respective  States  which  heretofore  exer- 
cised jurisdiction  over  the  said  district,"  and  also  to  "take  every  prudent  measure 


.  BlOGBAPHICAL  SKETCHES.  108 

pursued  their  course  up  the  latter  valley  devastating,  until  they 
reached  Fort  Plain. 
On  the  tidings  of  the  invasion  at  Albany,  Gbvemor  Clinton  and 

a 

to  promote  an  amicable  settlement  of  all  differences  and  preTent  divisioDS  and 
azumosities  so  prejudicial  to  the  United  States." 

The  next  day  Congress  appointed  Messnk  Ellsworth,  Edwards,  Witherspoon, 
Atlee  and  Boot  to  be  the  said  committee,  with  power  to  any  three  to  act 

While  Congress  was  engaged  on  this  subject,  Ethan  Allen,  at  the  head  of  an 
anned  foroe,  made  prisoners  of  Colonel  Patterson  and  the  militia  officers  who 
were  acting  under  the  authority  of  New  York. 

This  was  communicated  to  Congress  on  the  seventh  of  June,  by  Qx)Yemor 
Clinton.  That  body  resolved  that  the  prisoners  '^  ought  to  be  immediately 
Hberated." 

Of  the  above  committee  appointed  by  Congress,  two  only  attended,  viz.,  Dr. 
Witherspoon  and  Mr.  Atlee. 

They  repaired  to  Bennington  in  June,  held  conferences  with  the  friends  of 
Yermont  and  New  York,  and  reported  their  proceedings  July  thirteenth  to 
Congress;  from  those  proceedings,  however,  it  appeared  they  had  not  accom- 
plished the  object  for  which  they  had  been  sent 

On  the  second  of  October  following  Gk)vemor  Clinton's  application.  Congress 
recommended  to  New  York,  New  Hampshire  and  Massachusetts  Bay  to  pass 
laws  referring  all  controversy  of  jurisdiction  over  the  Grants  to  that  body  to 
be  heard  and  determined  by  commissioners  or  judges,  to  be  appointed  in  the 
mode  prescribed  by  the  ninth  article  of  the  Articles  of  Confederation,  specifying 
the  Ist  of  February,  1780,  for  that  purpose. 

Upon  the  receipt  of  this  recommendation,  the  Qeneral  Assembly  of  Yermont 
resolved,  on  the  21st  of  October,  1779,  that  "this  State  ought  to  support  their 
ri^t  to  independence,  at  Congress  and  to  the  world,  in  the  character  of  a  free 
and  independent  State." 

The  Assembly  also  appointed  five  agents,  they,  or  any  three  of  them,  to  appear 
before  Congress  on  the  aforescdd  first  of  February,  to  vindicate  tibie  right  of  Yer- 
mont to  independence  and  agree  upon  articles  of  union  with  the  United  States. 

New  York,  by  a  law  passed  October  21st  1779,  and  New  Hampshire,  by  one 
passed  in  November  of  the  same  year,  acquiesced  to  submit  their  respective 
claims,  pursuant  to  the  Federal  recommendation.  Massachusetts,  however, 
passed  no  law.  Yermont  continued  to  deny  the  right  of  Congress  to  adjudicate 
upon  the  question  of  her  independence,  and  published,  on  the  10th  December, 
in  the  above  year,  "An  Appeal  to  the  candid  and  impartial  world,"  written  by 
Stephen  R  Bradley,  which  declared  that  the  liberties  and  privileges  of  the  State 
of  Yermont,  by  said  resolutions  of  Congress,  were  to  be  suspended  upon  the 
arbitrament  and  final  determination  of  that  body,  when  in  their  opinion  they 
were  things  too  sacred  ever  to  be  arbitrated  upon  at  all. 

The  subject  matter,  however,  was  not  taken  up  by  Congress  on  the  1st  of 
February,  1780,  and  did  not  definitely  engage  their  attention  until  the  succeed- 
ing September. 

Although  Yermont  denied  to  Congress  the  right  of  adjudication,  Governor 
Chittenden  nevertheless  commissioned,  on  the  16th  of  August,  Ira  Allen  and 
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General  Bobert  Yan  Bensselaer,  leading  a  large  militia  foice^ 
presaed  forward  in  pursuit  of  Johnson,  who  was  overtaken  by 
Van  Bensselaer  at  Klock's  Field  in  Stone  Arabia.    After  a  wann 

Stephen  B.  Bradley  as  agents  to  attend  the  Ck>ngreasional  proceedings  at  Phila- 
delphia. The  inhabitants  of  Cumberland  county,  by  a  convention  of  oommittees, 
appointed,  on  the  thirtieth  of  the  same  month  Luke  Knoulton  agent  for  the 
same  purpose.  The  towns  in  the  northern  part  of  the  Grants,  on  both  sides  of 
Connecticut  river,  had  already,  viz. :  on  the  1st  of  January,  1780,  appointed  two 
agents,  Peter  Olcott  and  Bezaleel  Woodward,  to  attend  the  proceedings  of 
Congress. 

On  the  19th,  20th,  and  27th  of  the  above  month,  of  September,  1780,  New 
York  and  New  Hampshire  stated  to  Congress  their  respective  claims  to  the 
Grants.  The  decision,  however,  was  on  the  twenty-seventh  postponed.  Allen 
and  Bradley  had  declined  to  attend  afler  the  twentieth,  and  on  the  twenty- 
second  had  sent  to  Congress  a  remonstrance  against  the  whole  proceeding, 
reprobating  '^  every  idea  of  Congress  sitting  as  a  Court  of  Judicature  to 
determine  the  dispute  by  virtue  of  authority  given  them  by  the  act  or  acts  of 
the  State  or  States  that  make  but  one  party,"  Vermont  not  having  yielded  her 
consent  to  the  adjudication. 

In  1780,  a  project  was  commenced  by  Lieutenant-General  Sir  Frederick 
Haldimand,  lieutenant-Qovemor  of  the  Province  of  Quebec,  and  the  .govern- 
ment of  Great  Britain,  to  place  Vermont  as  a  separate  Government  under  the 
British  Crown.  It  was  first  broached  by  Colonel  Beverley  Robinson,  in  a  letter 
dated  New  York,  March  thirtieth,  in  the  above  year,  to  Ethan  Allen.  Tempta- 
tions were  subsequently  held  out  to  Governor  Chittenden,  the  said  Allen,  Ira 
Allen,  Jonas  Fay,  John  Fassett  and  others  to  enter  into  the  project  A  diplo- 
matic correspondence  was  carried  on  between  Haldimand,  Great  Britain  and 
the  above  named  persons,  which  displayed  the  most  marked  ability  on  the 
part  of  the  last  By  their  skill  in  evading  a  positive  determination  of  the 
question,  the  matter  was  continued  until  the  peace  of  1783  rendered  the  pn> 
ject  hopeless.  Whether  the  above  named  people  of  Vermont^  stung  by  their 
supposed  wrongs  relative  to  the  controversy,  had  entered  into  a  really  treason- 
able project,  or  were  endeavoring  to  use  Great  Britain  to  the  advantage  of  Ver- 
mont, in  the  avoidance,  during  its  agitation,  of  all  hostilities  of  the  enemy 
against  her,  single-handed  as  she  had  been  made  by  her  unfortunate  circum- 
stances, has  not  been  definitely  ascertained.  The  better  opinion,  however,  is  to 
ihe  latter. 

In  the  meanwhile,  Vermont,  adopting  the  poUcy  of  New  Hampshire  and 
New  York  against  her,  extended  a  claim  over  a  large  part  of  the  territories 
belonging  to  the  two.  She  initiated  measures  on  the  14th  of  February,  1781, 
whereby,  on  the  fiflh  of  April  succeeding,  a  union  of  the  grants  east  and  west 
of  the  Connecticut  river  was  consummated  between  her  and  the  Cornish  Con- 
vention, representing  the  several  towns  east  of  the  Connecticut 

By  this  arrangement,  thirty-four  towns  in  New  Hampshire,  of  which  num- 
ber, twelve  had  been  included  in  the  union  of  1778,  were  annexed  to  Vermont 

At  a  session  of  the  General  Assembly  in  April,  thirty-five  repr^ntatives 
firom  the  grants  east  of  the  Connecticut  were  received  by  Vermont  as  members. 


BiOGBAPmcAL  Sketches.  106 

contest  Johnson  was  defeated,  but  escaped  with  his  force  by  way 
of  Oswego  into  Canada. 
Subsequently,  in  the  same  year,  learning  that  a  maraudiug 

Directlj  after  the  consummation  of  ihia  Eastern  Union,  the  attention  of  Ver- 
mont was  directed  to  perfecting  one  at  the  west,  embracing  a  portion  of  New 
York.  This  was  effected,  on  the  sixteenth  of  the  following  Maj,  by  the  Cam- 
bridge Convention  (in  which  twelve  districts,  within  the  jurisdiction  of  New 
York,  were  represented)  and  a  committee  of  the  Vermont  Assembly  (the 
arrangement  sanctioned  by  the  Assembly,  June  sixteenth)  whereby  a  territory 
north  of  a  line  extended  from  the  north  boundary  of  Massachusetts  west  to 
Hudson  river,  and  between  that  river  and  the  west  line  of  Vermont^  was  an- 
nexed to  the  latter. 

On  the  twenty-second  of  the  same  month,  Vermont  sent  agente  to  Congress 
to  negotiate  her  admission  into  the  Union.  Congress,  on  the  twentieth  August^ 
prescribed,  as  a  preliminary,  the  former's  relinquishment  of  the  territory  acquired 
by  the  union  of  April  and  May.  Although  Vermont  refused  at  first  to  comply, 
she  at  length,  on  the  22d  February,  1782,  acquiesced  in  the  condition,  resolv- 
ing that  "  the  west  bank  of  Connecticut  river  and  a  line  beginning  at  the  north- 
west comer  of  the  Massachusetts  State,  thence  northward  twenty  miles  east  of 
Hudson's  river,"  to  her  western  limits  before  the  Cambridge  Union,  should  be 
considered  as  the  east  and  west  boimdaries  of  the  State.  Congress  nevertheless, 
on  the  matter  coming  before  them  on  the  17th  April,  1782,  again  postponed  it, 
in  effect  indefinitely. 

Several  years  then  passed  with  nothing  done  in  the  premises.  It  was  not 
until  1789  that  the  controversy  assumed  an  aspect  of  drawing  to  a  close. 

On  the  fourteenth  July  of  tliat  year,  the  Legislature  of  New  York  passed  an 
act  appointing  certain  commissioners  to  declare  the  consent  of  the  State  ''  that 
such  district  or  territory  within  the  jurisdiction,  and  in  the  northeastern  and 
northern  parts  thereof  as  the  said  commissioners  should  judge  most  convenient^ 
should  be  formed  ^d  erected  into  a  new  State."  It  was  provided,  however, 
that  nothing  in  the  said  act  should  be  construed  "to  give  any  person  claiming 
lands  in  such  district^  so  to  be  erected  into  an  independent  State,  any  right  to 
any  compensation  whatsoever  from  this  State." 

Vermont,  on  her  part,  on  the  twenty-third  October  following,  appointed  Isaac 
Tichenor,  Stephen  R  Bradley,  Nathaniel  Chipman,  Elijah  Paine,  Ira  Allen, 
Stephen  Jacob  and  Israel  Smith  commissioners  to  meet  with  those  of  New 
York  relative  to  the  settlement  of  the  controversy. 

To  supply  certain  omissions  in  the  act  of  July  fourteenih,  the  Legislature  of 
New  York  on  the  6th  of  March,  1790,  passed  another  act  repealing  the  former 
and  appointing  Robert  Yates,  Robert  K  Livingston,  John  Lansing,  Jr.,  Gulian 
Verplanck  Simeon  De  Witt^  Egbert  Benson,  Richard  Sill  and  Melancton  Smith 
commissioners.  The  only  point  of  difficulty,  at  the  assembling  of  the  conmiis- 
sioners  of  the  two  States,  related  to  compensation  for  the  lands  claimed  by  the 
New  York  grantees  and  which  had  been  regranted  by  Vermont  After  two  or 
three  Ibeetings,  however,  the  New  York  conunissioners  on  the  7th  of  October, 
1790,  declared  the  consent  of  their  State  for  the  admission  of  Vermont  into  the 
Union,  and  that  immediately  upon  such  admission  all  claims  of  jurisdiction  of 
14 
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party  had  debarked  at  Crown  Pointy  on  Lake  Champlam,  for 
anotibier  incursion  into  the  Mohawk  valley,  Governor  Clinton 
inarched  with  a  strong  force  to  the  former  place  to  cut  off  the 
retreat  of  the  invaders,  who  escaped  only  by  an  Indian  stratagem. 

In  1780,  Mr.  Clinton  was  reelected  Governor  of  the  State,  and 
again  in  1783;  both  times  without  opposition. 

On  the  twenty-fifth  of  November,  in  the  latter  year,  he  entered 
the  city  of  New  York  on  its  evacuation  by  the  British,  side  by 
side  with  Washington,  heading  a  civic  and  military  procession. 

Shortly  after  the  evacuation,  a  British  officer,  who  had  been 
seized  by  the  Whigs  of  the  city,  was  about  to  be  tarred  and  feath- 

the  State  of  New  York  within  the  State  of  Yermont  ehould  cease,  and  hence- 
forth the  perpetual  boundary  line  between  the  two  should  be  the  west  lines  d 
the  most  western  towns  which  had  been  granted  by  New  Hampshire,  and  the 
middle  channel  of  Lake  Ghamplain. 

It  was  agreed,  also,  on  the  part  of  New  York,  that  if  the  Leg^^tore  of  Ver- 
mont should  declare,  on  or  befbre  the  1st  of  January,  1792,  that  on  or  before  the 
Ist  of  June,  1794,  Vermont  should  pay  $30,000  to  New  York,  that  immediately 
from  such  declaration  all  rights  and  titles  within  the  State  of  Vermont^  under 
grants  from  New  York,  should  oease,  those  excepted  which  had  been  made  to 
confirm  the  grants  of  New  Hampshire. 

On  the  28th  of  October,  1790,  the  Legislature  of  Vermont  directed  the  said 
sum  of  $30,000  to  be  paid  New  York  at  the  time  proposed,  adopting  as  the 
perpetual  boundary  between  tibie  two  States,  the  western  lines  and  the  middle  of 
Champlain,  and  declaring  all  the  New  York  grants  void,  except  the  oonfirma- 
tory  grants  aforesaid. 

Thus  terminated  this  famous  controversy,  after  a  stormy  existence  of  twenty- 
six  years,  (as  dated  from  1764)  during  which  the  territory  in  dispute  had  been 
overlaid  with  conflicting  grants  under  New  York  and  Vermont,  and  on  both 
sides  great  hostility  of  feeling  excited,  and  deeds  of  violence  perpetrated. 

On  the  6th  of  January,  1791,  the  Vermont  Convention,  to  take  into  con- 
sideration the  expediency  of  entering  the  Union,  assembled  at  Bennington.  On 
the  tenth  they  ratified  the  Federal  Constitution,  and  on  the  eighteenth  Febroaiy 
following.  Congress  resolved  "that  on  the  4th  day  of  March,  1791,  the  said 
State,  by  the  name  and  style  of  '  the  State  of  Vermont,'  should  be  received  and 
admitted  into  this  Union  as  a  new  and  entire  member  of  the  United  States  of 
America." 

On  the  6th  of  April,  1795,  the  New  York  Lepslature  appointed  Robert  Yates, 
John  Lansing,  Jr.,  and  Abraham  Van  Vechten  Conunissioners  to  decide  the  daims 
of  the  New  York  grantees  to  the  lands  situated  in,  and  ceded  by  New  York  to 
Vermont  and  determine  the  amount  each  claimant  should  receive  of  the  $30,000. 

The  sum  was  divided  among  seventy-six  claimants,  and  on  tae  23d  of  April, 
1799,  the  commissioners  reported  their  proceedings  to  the  Legislature  c^  New 
York. 
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ered,  after  liaying  been  placed  in  a  cart  for  that  pniposie.  Qoy- 
ernor  Clinton  came  to  the  rescue  with  his  sword,  and  at  the  hazard 
of  his  life  saved  the  victim. 

In  1784^  Mr.  Clinton  became  a  member  of  the  Board  of  Begents 
of  the  University,  by  virtue  of  his  office  as  Governor.* 

In  1786,  he  was  again  elected  Governor  without  opposition. 

In  the  early  part  of  1787,  a  number  of  the  Insurgents  partici- 
pating in  Shay's  rebellion  of  that  and  the  preceding  year  having, 
after  the  dispersion  of  the  main  force  by  Greneral  Lincoln  in 
Massachusetts,  concentrated  at  Lebanon,  New  York,  for  further 
hostilities,  Gtovemor  Clinton,  though  not  invested  with  specific 
power,  called  out  the  militia  of  the  State  and  dispersed  them. 

On  the  17th  of  July,  1787,  he  was  appointed  the  first  Chan- 
cellor of  the  second  Board  of  Begents,  of  which  he  was  also,  ex- 
officio,  a  member. 

'  The  first  Board  of  Begenta  of  the  University  was  created  by  an  act  made 
by  the  Legislatare,  pursuant  to  a  recommendation  of  Goyemor  dinton  in  his 
message  on  the  1st  of  May,  1784,  granting  additional  powers  to  King's  (then 
changed  to  Colombia)  College  in  the  city  of  New  York.  The  Board  consisted  of 
twenty-foar  members,  witli  the  addition  of  the  GK)Yemorand  Lieutenant-Gover- 
nor  of  the  State,  the  Speaker  of  the  Assembly,  the  Mayors  of  New  York  and 
Albany,  the  Secretaxy  of  State  and  the  Attomey-Qeneral,  by  virtue  of  their 
offices.  One  dergyman  was  also  to  be  chosen  to  the  Board  by  each  religious 
denomination  in  the  State.  No  such  ^)pointments,  however,  it  is  supposed, 
were  ever  made. 

On  the  twelfth  of  November  following,  by  an  act  passed  on  that  day,  thirty- 
three  additional  Begents  were  appointed. 

The  above  acts  proving  defective,  on  the  13ih  of  April,  1787,  through  the 
exertions  of  Alexander  Hamilton,  James  Duane,  Ezra  L'Honmiedieu  and  others, 
the  Legislature  of  New  York  passed  an  act  creating  the  present  Board  of 
B^nts  to  consist  of  twenty-one  members,  including,  ex-officio,  the  Gk>vemor 
and  Iieutenant-Gk)vemor.  On  the  8th  of  April,  1842,  the  Secretary  of  State, 
by  virtue  of  his  office,  was  added.  The  State  Superintendent  of  Public  Instruc- 
tion was  further  added,  by  an  act  of  the  Legislature  passed  on  the  30th  of  March, 
Id&l  The  Board  now  therefore  consists  of  twenty-three  members.  Its  officers 
are  a  Chancellor,  a  Vice-chancellor  and  a  Secretaxy.  It  has  seven  standing 
committees  elected  by  the  Board  yearly,  viz.,  on  the  Incorporation  of  Colleges 
and  Academies,  State  Library,  Appropriations  for  purchase  of  Books  and  Appa- 
tatoa,  Cabinet  of  Natural  History,  System  of  Meteorological  Observations,  Instruc- 
tion of  Common  School  Teachers,  and  Annual  Report  and  Distribution  of  Lite- 
rature and  United  States  Deposit  Funds.  The  Begents  receive  no  salary  or 
other  compensation  for  their  services,  neither  are  their  travel  fees  or  other 
expenses  paid.    The  Secretary  receives  a  salary. 


108  Thb  Council  of  Bievibiok. 

In  April,  1788,  a  desperate  riot  broke  out  in  the  city  of  New 
York  known  as  the  "Doctors*  Mob"  occasioned  by  violations  of 
the  grave  by  persons  of  the  medical  profession. 

For  two  days  Governor  Clinton  went  among  the  mob  to  restore 
quiet,  but  being  unsuccessful  he  at  last  called  out  the  militia  and 
ended  it 

In  1788,  he  was  president  of  the  State  Convention  which, 
assembling  (agreeably  to  a  resolution  of  the  Legislature  passed 
February  first  in  that  year)  at  Poughkeepsie  June  seventeenth 
and  ending  July  twenty-sixth,  ratified  the  Constitution  of  the 
United  States. 

In  1789,  he  was  once  more  elected  to  the  Governorship  over 
the  first  opponent  for  the  office  he  had  ever  encoimtered,  viz., 
Eobert  Yates. 

In  accordance  with  Governor  Clinton's  recommendations,  lands 
in  that  year  were  by  legislative  acts  set  apart  in  the  new  town- 
ships and  other  places  for  the  promotion  of  Literature  and  the 
support  of  Common  Schools. 

In  his  annual  address,  on  the  5th  of  January,  1791,  he  recom- 
mended the  organization  of  a  society  for  the  promotion  of  agricul- 
ture, arts  and  manufactures,  and  an  act  was  passed  accordingly. 
Pursuant  to  his  recommendation  an  act  was  also  passed  '^concern- 
ing roads  and  inland  navigation,"  directing  the  Commissioners  of 
the  Land  Office  to  cause  the  lands  between  the  Mohawk  river  and 
Wood  creek,  in  Herkimer  county,  and  between  the  Hudson  river 
and  Wood  creek,  in  Washington  county,  to  be  explored,  and 
estimates  made  of  the  probable  expense  of  constructing  canals 
between  these  points. 

In  the  winter  of  1792,  the  Legislature,  on  receiving  the  report 
of  the  above  commissioners  communicating  the  practicability  of 
the  object,  and  a  strong  appeal  from  Governor  Clinton  on  its  im- 
portance, passed  acts  creating  the  northern  and  western  Inland 
Lock  Navigation  Companies ;  the  germs  of  our  system  of  Internal 
Improvements. 

In  1792  Mr.  Clinton  was  again  made  Governor,  his  opponent 
being  John  Jay.* 

^  At  this  election  nearly  seventeen  thousand  TOtes  were  cast^  of  which  Mr 
Jay  received  the  majority.    Six  Senators  and  six  Assemblymen,  chosen  by  their 
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His  administration  during  this  period  of  office  was  not  specially 
marked  by  any  event  except  a  controversy  between  him  and  the 
Coimcil  of  Appointment  relative  to  the  power  of  nomination  to 
office;  he,  as  Governor,  claiming  the  exclusive  right  of  such  nomi- 
nation.* 

respective  houses,  composed  the  canvassing  committee.  Objections  were  made, 
on  their  assembling,  to  the  votes  of  Otsego,  Tioga  and  Clinton  counties  being 
received,  on  accoimt  of  alleged  informalities.  Rufus  King  and  Aaron  Burr,  the 
two  United  States  Senators  from  this  State,  were  selected  as  referees  on  the 
subject,  but  they  did  not  concur  in  opinion.  The  majority  of  the  canvassers 
then  decided  to  reject  the  above  votes,  and  Mr.  Clinton  received  the  certificate 
of  election,  being  declared  elected  by  a  majority  of  one  hundred 'and  eight 

It  was  subsequently  ascertained  that  illegal  votes  had  been  cast  for  Mr.  Jay  in 
Otsego  county,  and  that  high  official  personages  there  had,  by  use  of  liieir 
authority,  as  well  as  by  threats  and  intimidations  (unknown  however  to  Mr. 
Jay),  induced  individuals  who  would  have  supported  Mr.  Clinton  to  vote  for 
his  antagonist. 

^  The  Council  of  Appointment  was  created  by  section  twenty-third  of  the 
Constitution  of  1777.  The  Assembly,  once  in  each  year,  openly  nominated  and 
appointed  a  Senator  from  each  of  the  four  districts  (southern,  middle,  eastern 
and  western)  to  form  the  CoundL  The  Governor  Lieutenant-GJovemor  or 
Preffldent  of  the  Senate  (when  they  respectively  administered  the  Gk)vemment) 
was  the  President  of  the  Council,  having  a  casting  voice,  but  no  other  vote,  and 
with  the  advice  and  consent  of  the  Council,  appointed  all  officers  other  than 
those  who,  by  the  Constitution,  were  directed  to  be  otherwise  appointed.  A 
majority  of  the  Council  formed  a  quorum,  and  the  Senators  were  not  eligible  to 
the  said  Council  for  two  years  successively. 

.  The  Council  for  attendance  during  the  recess  of  the  Legislature  were  entitled 
to  the  like  allowance  per  day  and  for  traveling  as  was  allowed  to  members 
of  the  Legislature.  They  also  had  a  messenger  and  doorkeeper,  paid  by  the 
State,  and  the  Secretary  of  State  for  the  time  being  was,  ex-officio,  clerk 
of  the  Council,  exercising  his  office  in  person,  or  by  Ins  sworn  deputy. 

On  all  nominations  or  appointment  to  office  within  the  State  by  the  Council, 
the  order  or  orders  of  the  same  thereupon  were  directed  to  be  entered  on  the 
minutes  of  their  proceedings,  which  were  declared  public  records  of  the  State, 
and  to  be  subscribed  by  such  majority  of  the  Council  as  should  agree  to  each 
respective  order ;  whereupon  the  clerk  of  the  said  Council  was  directed  forth- 
with to  cause  commissions  to  be  made  out  agreeably  to  such  orders  and  delivered 
to  the  Grovemor  to  be  sealed. 

Doubts  were  entertained  at  first  as  to  the  length  of  each  member's  tenure  of 
office,  but  at  length  it  became  established  that  the  members  of  the  Council  held 
their  office  for  a  full  year  from  the  date  of  their  appointment,  although  their 
duties  as  Senators  had  expired  within  the  year. 

Their  meetings  were  held  from  time  to  time,  the  Governor  possessing  the  sole 
power  of  convening  the  Council. 
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On  the  22d  of  January,  1796,  Mr.  Clinton,  in  an  address  to 
the  freeholders  of  the  State,  declined  being  a  candidate  for  the 
Got emorship  at  the  ensuing  election,  stating  that  for  nearly  thirty 

Up  to  1794,  the  Gk>yemor  exercised  the  sole  power  of  nomination,  although 
doubts  had  arisen  previously  as  to  this  power,  but  on  the  twenty-ninth  of  January 
in  the  above  year,  the  Council,  claiming  concurrent  power,  nominated  (the 
Governor,  Qeorge  Clinton,  declining  to  do  so)  Egbert  Benson  as  a  puisne 
Judge  of  the  Supreme  Court  of  the  State,  and  by  a  majority  of  three  appointed 
him.  Gk)vemor  Clinton  formally  protested  against  the  proceeding,  insisting  on 
his  sole  right  as  Gk) vemor  to  nominate,  but  took  no  further  action  in  the  premises. 

The  succeeding  Governor  (John  Jay)  submitted  the  question  as  to  the  right 
of  nomination  to  the  Legislature,  in  his  first  address  on  the  6th  of  Januaiy, 
1796,  but  that  body  did  not  act  upon  the  subject  On  the  24th  of  Febnuiy, 
1801,  on  the  nomination,  by  Governor  Jay,  of  a  number  of  persons  as  sheriff 
of  several  counties  in  the  State,  the  Council  openly  arrayed  themselves  against 
the  right  of  sole  nomination  by  the  GK>vemor.  They  negatived  several  of  his 
nominations,  and  at  length,  on  the  nomination  of  John  Nicholson,  by  the  Gover- 
nor, as  sheriff  of  Orange  county,  the  members  of  the  Council  (except  one) 
ezphcitly  revised  to  vote,  and  one  of  the  members  proceeding  to  nominate 
another  person  for  the  office,  the  Council  was  adjourned.  On  the  twenty-^sizth, 
the  Governor  addressed  a  special  message  to  the  Legislature,  narrating  the  dx^ 
cumstances  and  referring  to  it  the  settlement  of  the  question.  A  report  on 
behalf  of  the  Council,  signed  by  Robert  Boseboom,  Ambrose  Spencer  and  De 
Witt  Clinton,  was,  on  the  seventeenth  of  the  following  month,  submitted  to  the 
Assembly.*  Although  the  Senate,  on  the  seventh  preceding,  had  passed  a  resdo- 
tion  that  a  joint  committee  of  both  houses  be  appointed  to  consider  the  question 
of  the  Gk>vemor's  right  to  exclusive  nomination  in  the  Council,  no  definitive 
action  was  taken  by  the  Legislature.  That  body,  however,  on  the  sixth  of 
April  following,  passed  a  law  calling  a  Convention,  having  for  its  specific  object) 
in  addition  to  that  of  altering  the  Constitution  respecting  the  number  of  Sena* 
tors  and  Members  of  Assembly,  with  power  to  reduce  and  limit  the  same,  to 
determine  the  relative  powers  of  the  Gk)vemor  and  Council  of  Appointment  in 
originating  nommations  for  office. 

The  Convention  assembled  in  1801  (October  13th)  and  declared  the  Council 
to  have  equal  powers  of  nomination  with  the  Governor. 

The  patronage  of  this  Council  was  enormous.  All  military,  civil  and  judiciil 
officers  (except  those  specially  excepted  by  the  Constitution)  were  ^)pointed 
by  it,  and  at  its  abolishment,  eight  thousand  two  hundred  and  eighty-seven 
military,  and  six  thousand  six  hundred  and  sixty-three  civil  officers  held  their 
commissions  from  it,  and  in  most  instances  at  wilLf 

At  first  the  Council  entertained  charges  against  their  appointees  in  presence 
of  the  accused,  with  reference  to  the  truth  of  the  charges,  but  at  length  its  pro- 
ceedings became  summary. 

*  Assembly  Journal  New  York  for  1800, 1801,  pp.  122, 123  and  198-201. 
t  Hough's  Civil  List. 
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years  Buccessiyelj  he  had  held  electiye  offices,  and  that  he  desired 
now  a  retirement  from  public  life. 

In  1800  he  was  a  member  of  the  Assembly  (twenty -fourth  ses- 
sion) from  the  city  and  county  of  New  York. 

In  the  spring  of  1801  he  was  elected  Governor  for  the  last  time, 
over  Stephen  Van  Rensselaer. 

On  the  15th  of  February,  1802,  he  was  reappointed  Chancellor 
of  the  Begents  of  the  University. 

On  the  15th  of  February,  1805,  he  was  elected  Vice-President 
of  the  United  States. 

In  1808  he  was  reelected  to  the  same  office,  and  while  in  that 
office,  on  the  20th  of  April,  1812,  he  died  at  Washington,  aged 
seventy-three  years. 

Mr.  Clinton  was  prepossessing  in  his  appearance ;  his  stature 
moderate  but  massive.  His  demeanor  was  dignified,  and  his 
countenance  indicative  of  courage,  decision  and  energy.  He  pos- 
sessed frankness  and  amiability  in  private  life ;  was  kind  and 
affectionate  in  his  personal  relations,  warm  in  his  friendship  and 
decided  in  his  enmity.  His  patriotism  was  imdoubted,  and  from 
first  to  last  he  was  trusted  by  Washington.  His  boldness  and 
decision  of  character  are  illustrated  in  the  events  of  his  life,  and 
by  none  more  than  by  the  necessary  exercise  of  his  authority  in 
the  impressment  of  a  large  quantity  of  flour  at  a  period  when 
Washington's  army  was  on  the  eve  of  dissolution,  and  was  thereby 
saved.' 

Mr.  Clinton  married  Cornelia  Tappen,  daughter  of  Christopher 
Tappen,  of  Kingston,  Ulster  county.  New  York,  by  whom  he  had 
one  son  and  five  daughters. 

The  Council  was  at  last  abolished  by  the  Convention  of  1821,  without  a  dis- 
senting voice,  it  having  existed  about  forty-four  years. 

Its  journals  are  contained  in  fourteen  MSS.  volumes,  deposited  in  the  Secre- 
tary of  State's  office,  civil  and  military  offices  being  entered,  after  1798,  in 
separate  volumea 

'  Life  of  Clinton,  by  Jenkins. 
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JOHN  JAY, 


BOX    OF  PKTSR    JAT, 


Was  bom  in  the  city  of  New  York,  on  the  12th  of  December, 
1745.  , 

In  1760  he  entered  Kings  College,^  and  graduated  thence  on  the 
15th  May,  1764,  when  he  delivered  the  Latin  salutatory,  the  high- 
est collegiate  honor.* 

About  the  first  of  the  following  June,  he  entered  the  law  office 
of  Benjamin  Elissam,  in  the  above  city ;  was  admitted  to  the 
bar  in  1768,  and  became  a  partner  of  Bobert  B.  Livingston,  after- 
ward Chancellor  of  the  State.  About  this  latter  period,  Mr.  Jay 
was  secretary  of  the  commissioners  to  settle  the  disputed  boundary 
Une  between  the  Colonies  of  New  York  and  Nova  Caesarea  or  New 
Jersey.* 

Li  1V74  he  was  one  of  a  conmiittee  of  fifty,  called  the  Commit- 
tee of  Correspondence,  appointed  by  a  meeting  of  citizens  held  in 
the  city  of  New  York,  on  the  16th  May,  of  that  year,  on  intelli- 
gence of  the  act  (known  as  the  Boston  Port  Bill)  shutting  up  the 
harbor  of  Boston  and  removing  the  seat  of  government  to  Salem, 
having  passed  the  British  Parliament.  The  committee  was  chosen 
to  correspond  with  the  sister  Colonies,  and  Mr.  Jay  prepared  the 
draft  of  a- letter  (answering  one  from  the  Boston  conmiittee),  in 
which  was  the  first  suggestion  of  a  general  congress  from  the  Colo- 
nies. On  the  following  twenty-eighth  of  July,  he  was  apppointed 
a  Delegate  from  New  York  to  the  first  Continental  Congress,  and 
on  the  fiflli  of  the  next  September  joined  that  body. 

*  Incorporated  October  1st,  1754.  The  first  stone  of  the  building  was  laid  by 
the  then  Governor  under  the  Crown,  Sir  Charles  Hardy,  August  23d,  1756.  On 
the  1st  of  May,  1784,  the  name  was  changed  to  Columbia  College. 

'  Life  of  John  Jay,  by  his  son,  WiUiam  Jay,  voL  1,  15.  Dunlap,  howcTer,  in 
his  history  of  New  York  (vol.  2  Appendix,  191)  states  that  Richard  Harrison 
delivered  the  Salutatory,  and  John  Jay  a  dissertation  on  the  Blessings  of  Peace. 

■  These  Commissioners  were  appointed  by  George  III  in  1767.  The  line  was 
determined  by  them  October  7th,  1769,  and  confirmed  February  16th,  177L 
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On  the  fellowing  day  Congress  appointed  a  committee  to  state 
die  rights  of  the  Colonies  in  general,  the  several  instances  in  which 
those  rights  were  violated  or  in&inged,  and  the  means  most  proper 
to  be  pursued  for  obtaining  a  restoration  of  them. 

Mr.  Ja  J  was  made  a  member  of  this  committee,  and  on  the 
eleventh  of  October,  of  a  committee  to  draft  a  memorial  to  the 
people  of  British  America,  and  an  address  to  the  people  of 
Great  Britain.  Mr.  Jay  (the  joimgest  member  of  the  House, 
as  is  supposed)  was  elected  by  the  conmiittee,  consisting,  besides 
himsel:^  of  Bichard  Heniy  Lee  and  Mr.  Livingston,  to  prepare  the 
address.  He  withdrew  from  his  r^ular  lodgings  into  the  private 
room  of  a  tavern,  and  there  drew  up  that  masterly  effort  which 
Thomas  Jefferson,  while  still  in  ignorance  as  to  the  author,  has 
characterized  as  proceeding  from  "the  finest  pen  in  America."^ 
It  was  reported  to  the  House  on  the  nineteenth,  and  on  the 
twenty-first^  after  a  few  immaterial  amendments,  was  adopted.' 

After  a  session  of  about  six  weeks,  this  important  body  (num- 
bering among  its  members,  besides  Mr.  Jay,  George  Washington, 
Patrick  Henry  and  Boger  Sherman)  finally  adjourned,  after 
leoommending  that  another  Congress  be  held  at  Philadelphia  on 
the  tenth  of  May  following,  unless  a  redress  of  grievances  should 
in  the  meanwhile  be  obtained. 

On  lus  return  to  the  city  of  New  York,  Mr.  Jay  was,  on  the 
eighteenth  of  November,  elected  by  the  citizens  upon  a  Committee 
of  Observation,  composed  of  sixty  members.  This  committee  had 
been  recommended  by  the  New  York  Committee  of  Correspond- 
ence (which  thereupon  dissolved),  in  pursuance  of  a  recommenda- 
tion by  Congress  for  the  appointment  of  town  and  county  com- 
mittees to  carry  into  effect  its  agreement  to  the  non-importation 
and  non-consumption  of  British  goods,  one  of  the  results  of  which 
was  the  destruction  of  the  tea  in  Boston  harbor. 

The  Committee  of  Observation  recommended  a  Provijicial  Con- 
vention, of  deputies  firom  all  the  counties  of  the  Province,  which 
aooordingly  assembled  on  the  20th  of  April,  1775.  Mr.  Jay  was 
a  deputy  from  the  city  of  New  York  to  this  Convention,  and  was 
diosen  by  it  a  delegate  to  the  second  Congress. 

*  leffenon*8  Works,  voL  1,  a 

'  Journal  of  CongresB)  1774,  pp.  23,  67,  7a 
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The  aboye  oommittee,  proYing  too  limited  in  its  poweis  for  the 
exigencies  of  the  times,  suggested  the  election  of  a  larger  committee 
clothed  with  general  powers,  and  also  (to  the  exertion  of  an 
authority  recognized  and  respected  throughout  the  Colony,  any 
committee,  however  extended  in  its  powers,  being  at  the  best 
local)  a  Provincial  Congress  of  deputies  fiK>m  every  county.  Both 
suggestions  were  adopted.  On  the  twenty-eighth  of  April  a  "  Com- 
mittee of  Association"  of  one  hundred  members  were  appointed 
by  the  citizens  of  New  York,  with  undefined  powers.  Mr.  Jay 
was  chosen  one  of  the  committee.  Two  of  its  objects  were,  to  pro- 
vide for  the  safety  of  the  city  and  to  enforce  the  measures  pro- 
posed by  Congress  to  obstruct  the  commerce  of  the  mother  country 
with  her  Colonies. 

On  the  fifth  of  May  a  letter  was  issued  by  the  committee  to 
the  Lord  Mayor  and  Common  Council  of  London,  praying  their 
interposition  and  aid  for  the  redress  of  the  wrongs  of  the  Colonies, 
and  declaring  "that  Americans  will  not  be  deceived  by  concilia- 
tory assurances  while  it  is  evident  that  the  ministers  were  aiming 
at  a  solid  revenue  to  be  raised  by  acts  of  Parliament; "  and  fiirther, 
that  "the  minions  of  power  in  New  York  may  inform  the  admi- 
nistration that  this  city  (of  New  York)  was  aa  one  man  in  the 
cause  of  liberty."  Mr.  Jay's  name  was  signed  (next  to  the  chair- 
man's Mr.  Low)  to  this  letter. 

Previous  to  this  letter  (the  Provincial  Congress  not  having  yet 
assembled),  the  above  committee  had  called  on  the  citizens  to  arm 
themselves,  and  ordered  the  militia  to  patrol  the  streets  at  night, 
to  prevent  provisions  from  being  exported. 

On  the  tenth  of  May,  the  (General  Congress  assembled  at  Phila- 
delphia. A  redress  of  grievances  had  only  previously  been  con- 
templated, but  now  (hostilities  having  been  commenced  at  Lex- 
ington and  Concord)  the  question  of  separation  was  seriously 
considered.  Congress  ordered  an  army  to  be  raised,  and  subse- 
quently during  the  session  established  rules  and  regulations  for  a 
navy.  An  address  to  the  people  of  Canada,  written  by  Mr.  Jay, 
was  adopted,  and  he  was  placed  upon  a  committee  which,  on  the 
sixth  of  July,  published  a  declaration  "setting  forth  the  causes 
and  necessity"  of  the  Colonies  taking  up  arms.  On  his  motion  a 
committee  was  appointed  which  reported  a  second  petition  to  the 
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King  (written  by  John  Dickinson  of  Pennsylyania),  and  wUch,  on 
the  eighth,  Congress  indiyiduallj  signed.  During  the  session  a 
second  address  to  the  people  of  Great  Britain  was  adopted,  as  well 
as  an  address  to  feUow-subjects  of  Jamaica- and  Ireland.  Mr.  Jay 
was  the  author  of  the  latter  address. 

Beconcaliation  with  Great  Britain  now  appeared  hopeless,  and 
C!ongress  initiated  more  active  measures.  The  city  of  New  York 
being  much  exposed  to  attack,  Congress  recommended  that  the 
militia  there  should  be  disciplined  and  held  liable  to  active  service 
at  any  moment  The  New  York  Provincial  Congress  followed 
the  recommendation.  It  tendered,  in  November,  1775,  a  commis- 
sion of  Colonel  of  the  second  regiment  of  militia  of  foot  of  the 
city  to  Mr.  Jay,  which  he  accepted.  He  did  not,  however,  join  his 
raiment,  as  his  presence  was  required  in  Congress. 

On  the  twenty-ninth  of  the  above  named  month,  Congress  ap- 
pointed him  on  the  Committee  of  Secret  Correspondence,  to  corres- 
pond "with  the  friends  in  America,  in  Great  Britain,  Ireland  and 
other  parts  of  the  world." 

The  Colony  of  New  York,  swarming  with  loyalists,  particularly 
on  Long  Island,  was  regarded  by  Congress  with  great  anxiety. 
Queens  county  had  not  only  refiised  to  be  represented  in  the  Pro- 
yincial  Congress,  but  had  declared  itself  neutral  A  committee 
was  accordingly  appointed,  upon  which  Mr.  Jay  was  placed,  to 
take  into  consideration  the  state  of  the  Colony.  A  report  was 
made,  exhibiting  distinctive  indications  of  his  authorship,  and 
recommending  that  the  loyalists  of  Queens  county  "should  not  be 
permitted  to  travel  or  abide  beyond  the  hMts  of  the  county; "  also, 
that  twelve  hundred  men  from  New  Jersey  and  Connecticut  should 
be  marched  there  and  disarm  those  disaffected  to  the  American 
cause,  and  arrest  individuals  specified.  The  report  was  accompa- 
nied by  resolutions,  both  of  which  were  adopted  by  Congress. 

Mr.  Jay  was  likewise  appointed  on  a  committee  for  preparing  a 
declaration  to  explain  the  reasons  justifying  the  letting  loose  of 
privateers  upon  British  commerce,  that  being  a  most  assailable 
point  of  the  enemy.  This  declaration  was  adopted  by  Congress 
March  28d,  1776. 

In  the  following  April,  while  still  in  Congress,  Mr.  Jay  was- 
elected  to  the  third  New  York  Provincial  Congress. 
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He  left  the  Congress  at  Philadelpliia,  and  on  the  twenty-fifth  of 
May,  joined  the  Provincial  Congress  at  the  city  of  New  York; 
where,  on  the  fourteenth  preceding,  it  had  convened. 

The  General  Congress  had,  fonr  days  previonB  to  the  fourteenth, 
recommended  to  the  Assemblies  and  Conventions  of  the  United 
Colonies,  where  no  government  sufficient  to  the  exigencies  of  their 
affairs  had  been  hitherto  established,  to  adopt  one  that  best  con- 
duced to  the  happiness  and  safety  of  such  Colonies. 

On  the  thirty -first  of  May,  a  committee,  of  which  Mr.  Jay  was 
a  member,  reported  in  the  Provincial  Congress  resolutions  that 
the  electors  of  the  several  counties  in  the  Colony  authorize  either 
the  present  deputies  or  deputies  to  a  new  Congress,  to  establish 
a  State  Government;  they  were  adopted,  and  the  ninth  of  July 
selected  for  a  new  Congress  to  assemble. 

Meanwhile,  the  present  Provincial  Congress  continued  in  ses- 
sion. On  the  twenty-ninth  of  June,  Lord  Howe  appeared  with 
his  forces  off  the  harbor  of  New  York.  The  Congress,  apprehen- 
sive the  city  would  be  attacked,  directed  that  all  the  lead  &om  the 
windows  and  leaden  weights  (except  the  small  weights  used  in 
trade)  of  the  city  be  taken  for  use  by  the  troops;  and  on  the 
thirtieth,  after  ordering  that  the  lead,  powder  and  other  military 
stores  o£  the  State  be  removed  from  the  dty  of  New  York  to 
White  Plains,  Westchester  county,  adjourned. 

On  the  ninth  of  July,  the  new  Provincial  Congress  was  con- 
vened at  White  Plains.  To  it,  also,  Mr.  Jay  had  been  appointed 
a  delegate.  The  same  day  this  body  assembled,  the  Declaration 
of  Independence  of  the  second  Continental  Congress  (inclosed  in 
a  letter  from  the  New  York  Delegates)  was  received  and  read. 
Mr.  Jay  was  appointed  chairman  of  a  committee  upon  the  subject^ 
and  reported  on  that  day  resolutions  (unanimously  adopted),  the 
first  of  which  was,  "That  the  reasons  assigned  by  the  Continental 
Congress  for  declaring  the  United  Colonies  free  and  independent 
States  are  cogent  and  conclusive;  and  that,  while  we  lament  the 
cruel  necessity  which  has  rendered  that  measure  unavoidable,  we 
approve  the  same,  and  will,  at  the  risk  of  our  lives  and  fortunes, 
join  with  the  other  Colonies  in  supporting  it"* 

I  Journal  Provincial  Convention,  1,  620. 
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On  the  following  day  the  Provincial  Congress  changed  its  name 
to  the  "Convention  of  Eepresentatives  of  the  State  of  New  York." 

The  next  effort  of  Mr.  Jay  shows  his  opposition  to  the  encroach- 
ment of  power,  in  whatever  shape  it  appeared.  The  Grencral 
Congress  having  passed  a. resolution  for  a  regiment  to  be  raised  in 
the  State  of  New  York,  the  New  York  Convention  referred  the 
matter  to  a  committee  to  arrange  for  the  providing  of  officers  who 
had  served  in  Canada.  Congress,  however,  itself  nominated  the 
officers,  and  explained  its  reason  for  so  doing  to  the  Convention* 
The  latter's  answer  to  the  former's  communication,  and  dated  the 
eleventh  July,  was  written  by  Mr.  Jay.  In  it  he  freely  criticised 
and  took  ground  against  the  action  of  that  body,  remarking  in  the 
course  of  the  answer,  "We  are  extremely  sorry  to  inform  the 
Congress  that  the  good  of  the  service  wiU  not  be  promoted,  nor 
the  danger  of  delay  prevented  by  the  measures  which  they  have 
taken."  * 

On  the  sixteenth  July,  Mr.  Jay  was  associated  with  Bobert  Yates, 
Christopher  Tappen,  Bobert  R  Livingston,  Gilbert  Livingston  and 
Wmiam  Paulding,  on  a  secret  committee  for  obstructing  the  chan- 
nel of  the  Hudson  river,  or  annoying  the  vessels  belonging  to  Lord 
Howe's  fleet  in  their  navigation  up  the  said  river.  Mr.  Jay  was 
clothed  with  authority  to  "impress  carriages,  teams,  sloops  and 
horses,  and  call  out  detachments  of  militia"  in  the  execution 
of  his  duties  upon  the  committee.  Twenty  cannon  were,  by  his 
exertions,  transported  from  Salisbury,  Connecticut,  to  West  Point, 
he  repairing  to  the  former  place  for  that  purpose. 

On  the  same  day  (the  16th)  he  introduced  a  resolution  into  the 
Convention  to  punish  with  death,  as  guilty  of  high  treason,  aU 
persons,  members  of  or  owing  allegiance  to  this  State,  who  should 
levy  war  within  the  same,  or  adhere  to  the  cause  of  the  King. 

On  the  first  of  August  he  was  appointed  chairman  of  a  coin- 
mittee  of  twelve,  consisting,  beside  himself  of  John  Sloss  Hobart, 
William  Smith,  William  Duer,  Gbuvemeur  Morris,  Bobert  B. 
Livingston,  John  Broome,  John  Morin  Scott,  Abraham  Yates, 
Hexiry  Wisner  Sr.,  Samuel  Townshend,  Charles  De  Witt  and 
Bobert  Yates,  to  "take  into  consideration  and  report  a  plan  for 

'  Journal  Provincial  Congress,  1,  205. 
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instituting  and  framing  a  fonn  of  goyenunent,"  and  also  "to  pre* 
pare  and  report  at  the  same  time,  a  bill  of  rights,  ascertaining  and 
declaring  the  essential  rights  and  privileges  of  the  good  people  of 
this  State,  as  the  foundation  for  such  form  of  goyemment."^ 

The  Conyention,  on  the  twenty-ninth  following,  adjourned  to 
Harlem;  thence  on  the  fifth  September  to  Fishkill,  the  members 
supplying  themselyes  with  arms  and  ammunition^  to  repel  any 
attack  of  the  British  upon  them  during  their  deliberations.  On 
the  19th  February,  1777,  they  adjourned  to  Kingston,  where  they 
remained  until  their  dissolution,  May  18th,  1777. 

On  the  5th  of  September,  1776,  (a  few  days  before  Lord  Howe 
entered,  with  his  troops,  the  city  of  New  York)  the  Conyention,  by 
resolution,  authorized  Greneral  Washington  to  cause  all  the  bells 
in  the  churches  and  public  edifices  of  the  city  to  be  transported  to 
Newark  (New  Jersey),  to  be  converted  into  cannon. 

On  the  twenty-first  of  September  following,  Mr.  Jay  was  placed 
by  the  Conyention  on  a  committee  (William  Duer,  Charles  De  Witt, 
Leonard  Ganseyoort,  Zephaniah  Piatt  and  Nathaniel  Sackett  being 
associated  thereon)  for  inquiring  into,  detecting  and  defeating  all 
conspiracies  which  might  be  formed  in  this  State  against  the 
liberties  of  America.  ^ 

This  committee  were  empowered  to  send  for  persons  and  papers; 
to  call  out  sucK  detachments  of  the  militia  or  troops  in  the  differ- 
ent counties  as  they  might  fix>m  time  to  time  deem  necessary  for 
suppressing  insurrection;  to  apprehend,  secure  or  remoye  such 
persons  as  they  should  judge  dangerous  to  the  safety  of  the  State; 
to  make  drafts  on  the  treasury  for  a  sum  not  exceeding  fiye  hun- 
dred pounds;  to  raise,  if  necessary,  officer  and  put  under  pay  any 
number  of  men  not  exceeding  two  hundred  and  twenty,  officers 
included,  station  them  at  such  places  and  employ  them  in  such 
services  as  they  should  judge  expedient  for  the  public  safety;  and 
to  enjoin  secrecy  upon  their  own  members,  .and  the  persons  em- 
ployed  by  the  committee  wheneyer  they  should  judge  the  same 
necessary;  in  general,  to  do  eyery  act  and  thing  whatsoever  which 
might  be  necessary  to  enable  them  to  execute  the  trust  reposed 
in  them.* 

*  Journal  New  York  Proyindal  Convention,  1,  552. 
'  Journal  Provincial  Convention,  1,  638,  639. 
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Of  this  committee,  clothed  with  such  enormous  powers,  Mr. 
Jay  acted  as  the  chairman,  and  drew  a  preamble  and  resolutions 
lelatiye  to  those  inhabitants  of  the  State  professing  to  owe  allegi- 
ance to  the  King,  and  refusing  to  join  their  countrymen,  and  ask- 
ing that  the  said  committee  be  empowered  to  disfranchise  and 
punish  them  by  transportation  into  the  British  lines,  "that  they 
who  ignominiously  prefer  servitude  to  freedom,  may,  by  becom- 
ing yaasals  and  slaves  to  the  King  and  Parliament,  deter  others 
from  the  like  shameful  and  dishonorable  conduct" ' 

On  the  twenty-eighth  of  September,  Mr.  Jay  was  placed  upon 
the  committee,  appointed  by  the  Convention,  relative  to  the  New 
Hampshire  Grants,  particularly  Cumberland  county,  receding  from 
New  York, 

The  aspect  of  American  affairs  was  now  threatening.  British 
troops  occupied  the  city  of  New  York,  Staten  and  Long  Islands; 
their  vessels  commanded  Long  Island  sound  and  a  portion  of  the 
Hudson.  Westchester  county  had  been  evacuated  by  the  Ameri- 
can army;  the  northern  campaign  against  Canada  had  &iled;  and 
'Washington,  with  only  three  thousand  strong,  almost  without 
clothings  was  making  his  New  Jersey  retreat  before  overwhelm- 
ing force. 

In  such  a  crisis,  Mr.  Jay  drew  the  address  of  the  Convention 
(signed  by  A.  Ten  Broeck,  as  its  President,  and  adopted  December 
23d,  1776)  to  the  inhabitants  of  New  York,  inciting  them  to  bold- 
ness in  the  defense  and  vindication  of  their  rights  and  liberties 
against  the  enemy. 

On  the  12th  of  March,  1777,  the  committee  appointed,  on  the 
1st  August,  1776,  to  form  a  plan  of  government,  reported  the 
instrument  known  as  the  first  Constitution  of  the  State  of  New 
York.  It  was  adopted  by  the  Convention  on  the  twentieth  of  the 
following  April.  It  was  prepared  by  Mr.  Jay.  A  few  days  pre- 
vious to  its  adoption  he  was  summoned  to  Fishkill  to  attend  his 
dying  mother,  and  was  not  present  on  its  final  action.  He  regret- 
ted the  hurry  of  its  conclusion,  objected  to  the  additions  made 
during  his  absence,  and  complained  of  the  omissions,  among  them  a 
direction  for  every  officer  of  the  government  to  swear  allegiance 
to  it,  renouncing  all  allegiance  to  foreign  powers,  ecclesiastical  as 

*  life  and  Correspondence  of  John  Jay,  by  Wm.  Jay,  1,  p.  49,  50. 
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well  88  ciyilf  and  a  dause  against  the  oontinnanoe  of  domefltic 
slavery.* 

On  the  16th  April,  1777,  Mr.  Jay  was  one  of  a  committee  of 
three  of  the  Convention  (viz.,  Messrs.  Gouvemenr  Morris,  Jay  and 
John  Sloss  Hobart)  to  devise  the  first  great  seal  of  the  Stata' 

The  seal  was  adopted  by  act  of  March  16, 1778,  and  continued 
nntil,  by  act  of  January  26, 1798,  a  new  one  was  prepared. 

On  the  twentieth  of  April,  immediately  after  the  adoption  of 
the  State  Constitation  by  the  Convention,  Mr.  Jay  was  appointed 
one  of  a  committee  of  six  (viz.,  Bobert  R  Livingston,  John  Morin 
Scott,  Gouvemenr  Morris,  Abraham  Yates,  Mr.  Jay  and  John 
Sloss  Hobart),  ''to  prepare  and  report  a  plan  for  organizing  and 
establishing  the  Government  agreed  to  by  the  Convention." 

The  plan  prepared  by  the  Committee  was  adopted  by  the  Con- 
vention May  8th,  1777.  It  provided  for  "a  Council  of  Safety 
invested  with  all  the  powers  necessary  for  the  safety  and  preser- 
vation of  the  State,  until  a  meeting  of  the  Legislature,"  to  carry  the 
Constitution  of  the  State  into  effect;*  and  also  for  the  appointment 
of  certain  officers  to  administer  the  affairs  of  the  said  State  under 
the  direction  of  the  Council  during  the  interim.    Mr.  Jay  was 

>  Life  of  Jay,  by  Jay,  1, 69.  Allen's  American  Biogn^hical  Dictionaiy  (life 
of  Jay). 

'  The  following  is  a  description  of  ibis  seal:  A  rising  sun;  motto,  Excklsiob; 
legend,  The  Great  Seal  or  the  State  or  New  York.  On  the  revene,  a 
rock  in  the  ocean;  legend,  Frustra." 

There  have  been  two  other  great  seals  of  the  State.  The  seoond  one  is  de- 
scribed as  follows:  "The  aims  of  Uie  State  complete,  with  supporters,  crest  snd 
motto;  around  the  same  The  Great  Seal  of  the  State  or  New  York.  On 
the  reverse,  a  rock,  and  waves  beating  against  it;  motto,  Frustra,  above;  179^ 
below." 

The  date  of  the  third  and  present  one  is  1809.  The  following  is  its  dsBcqp- 
tion:  "Argent;  a  riong  sun  proper;  crest  in  a  wreath;  a  demi-globe,  and  aa 
eagle  passant^  regardant^  all  proper;  supporters,  the  figure  of  Justice  on  the 
dexter,  and  Liberty  on  the  sinister  side;  motto,  Excelsior;  legend,  The  Gbut 
Seal  or  the  State  of  New  York." 

The  first  two  were  pendant;  the  last  recumbent 

Sough's  Oha  JM,  ^  m. 

*  The  Legislature  met  for  the  first  time  at  Kingston,  the  Assembly  on  the  lA 
of  September,  and  the  Senate  on  the  9th,  1777 ;  the  sesaion  ending  October  7th, 
1778,  dispersed  by  the  i^proach  of  the  British  expedition  imder  Wallace  and 
Yaughan.  . 
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named  in  ihe  plan  as  one  of  the  members  of  the  Council,  and  so 
appointed. 

On  the  third  of  May  he  was  elected,  and  on^the  eighth  appointed 
by  the  Gonyention,  the  First  Chief  Justice  of  the  Supreme  Court 
of  the  State  of  New  York,  as  one  of  the  aforesaid  ofGicers  men- 
tioned  in  the  plan. 

On  ihe  seventeenth  of  October  he  was  commissioned  as  such 
CSiief  Justice  by  the  Coimcil  of  Appointment,  imder  the  Con- 
Btitation  of  the  State;  made  effective  by  the  Legislature,  whose 
first  meeting  was  on  the  tenth  of  September  preceding. 

Meanwhile  he  had  received  the  thanks  of  the  Convention  for 
long  and  faithful  services  as  a  delegate,  rendered  in  the  Conti- 
nental Congress,  to  the  Colony  and  State  of  New  York.* 

On  ihe  4th  of  November,  1778,  he  was  elected,  with  reference  to 
the  Yeimont  controversy,  a  special  delegate  (without  vacating  his 
Chief  Justiceship)  to  the  Congress  of  1778,  under  the  Articles  of 
Confederation,  and  so  continued  till  October  15, 1779.  He  joined 
that  body  on  the  seventh  of  December  following,  and  on  the  tenth 
(his  predecessor  Henry  Laurens  having  resigned)  was  chosen  its 
president  While  such,  he  prepared  a  circular  letter  to  the  States, 
dated  September  18th,  1779,  urging  the  fiimishing  the  required 
iimds  for  the  prosecution  of  the  war. 

In  September,  1779,  he  resigned  his  office  of  Chief  Justice,  and 
on  the  first  of  October  following  was  elected  one  of  the  five  dele- 
gates of  the  State  to  the  Congress  of  the  Confederation. 

On  the  twenty-seventh  of  September  preceding,  however,  he 
was  appointed  Envoy  to  Spain,  to  negotiate  for  the  free  navigation 
of  fhe  Mississippi,  for  a  loan  of  $5,000,000,  and  the  recognition 
of  American  Independence.  On  the  twentieth  of  October,  he  left 
in  the  United  States  Frigate  Confederacy  upon  his  mission.  Brock- 
hoist  Livingston  accompanying  him  as  his  private  secretary. 

The  fingate,  losing  her  masts  in  a  tempest,  proceeded  to  Marti- 
nique, and  he  did  not  reach  Madrid  until  the  4th  of  April,  1780. 

Spain,  being  tmwilling  to  accede  the  free  navigation  of  the  Mis- 
sissippi to  the  United  States,  the  time  passed  without  any  &vor- 
able  issue  to  the  objects  of  the  mission.    On  the  eleventh  of  the 

*  Joanud  of  New  York  Gonyention,  1,  93L 
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following  Jtdj,  however,  he  reoeiyed  instructions  fiK>m  Congress 
to  yield  the  point  of  difficulty.  He  submitted  to  the  Spanish 
Minister  the  plan  of  a  treaty,  one  of  its  articles  relinquishing  the 
claim  of  the  United  States  to  the  free  navigation  of  the  aboye 
liver;  but  at  this  period  the  appointment  reached  him  from  Con* 
gress  as  a  commissioner  to  conclude  a  peace  between  the  United 
States  and. Great  Britain*  His  associate  commissioners  were 
Franldin,  Jefferson,  John  Adams  and  Henry  Laurens. 

On  the  twenty-third  of  June  Mr.  Jay  arrived  in  Paris,  and  pre- 
liminary articles,  drawn  by  him,  were  signed  at  that  city  by  the 
United  States  Commissioners,  and  Bichard  Oswald  on  the  part  of 
Great  Britain,  on  the  80th  November,  1782.*  On  the  8d  of  Sep- 
tember, 1783,  the  definitive  Treaty  of  Peace  with  Great  Britain, 
signed  at  the  same  city  by  David  Hartley  (Mr.  Oswald's  successor), 
on  the  part  of  that  power,  and  by  John  Adams,  Benjamin  Frank- 
Un  and  Mr.  Jay,  on  the  part  of  the  United  States,  was  concluded. 

Spain,  after  the  preliminary  articles  with  Great  Britain  were 
signed,  invited  Mr.  Jay  to  resume  negotiations  at  Madrid,  bat  he 
declined. 

On  the  first  of  May  preceding  the  signing  of  the  definitive 
treaty.  Congress  had  appointed  him,  with  Benjamin  Franklin  and 
John  Adams,  to  negotiate  also  with  Great  Britain  a  treaty  of  com* 
merce;  but,  declining  the  appointment,  he,  after  the  signing  of  the 
said  treaty,  passed  the  winter  in  Paris  in  private  pursuits,  and  in 
the  following  May  left  for  home. 

While  in  Paris,  viz.,  on  the  8d  of  February,  1784,  he  was  reap- 
pointed a  delegate  to  Congress. 

On  the  12th  of  July,  1784,  Mr.  Jay  returned  to  the  city  of  New 
York,  which  honored  him  with  a  public  reception,  presenting  him, 
in  a  gold  box,  with  the  &eedom  of  the  city. 

'  "Mr.  Adams  came  in  October,  about  a  month  before  the  signature,  though  he 
was  in  correspondence  with  his  colleagues  during  their  preliminary  negotiaUooa 
Mr.  Laurens,  who  had  been  for  over  a  year  a  prisoner  in  the  tower  of  London, 
arrived  only  to  indorse  what  his  colleagues  had  done.  Mr.  Jefferson  never  acted 
under  his  appointment  to  negotiate  the  treaty  for  peace,  but  remained  in 
America,  as  he  learned  that  the  preliminaries  were  arranged  before  he  was 
ready  to  embark.  As  Dr.  Franklin,  for  several  weeks  during  the  summer  of 
1782,  was  confined  to  his  house  by  sickness,  the  negotiations  were  conducted 
by  Mr.  Jay  and  Mr.  Oswald,  the  English  Ambassador  or  Agent"  WM»  I^ 
</  Efunklin^  520. 
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On  the  seventh  of  May  preceding  his  return,  Congress  had 
elected  him  Secretaiy  for  Foreign  Affairs  to  succeed  Bdbert  R 
livingston,  and  while  he  was  yet  undetermined  on  accepting  the 
office,  he,  on  the  26th  of  October,  1784,  was  chosen  once  more  a 
delegate  to  Congress. 

It  assembled  on  the  first  of  November  at  Trenton,  but  on  the 
twenty-third  of  December  adjourned  to  the  city  of.  New  York, 
where  it  continued  to  meet  till  the  adoption  of  the  Federal  Consti- 
tution reported  by  the  Philadelphia  Convention  on  the  17th  Sep- 
tember, 1787. 

The  establishment  of  the  seat  of  government  at.  the  place  of  his 
residence  decided  Mr  Jay's  acceptance  of  the  Secretaryship  of 
Foreign  Affairs.    He  consequently  entered  upon  its  duties. 

In  1784,  by  the  act  of  November  12th,  he  was  appointed  one 
of  the  thirty-two  Begents  of  the  University,  additional  to  those 
appointed  by  the  act  of  May  preceding,  granting  new  powers  to 
King's  (then  changed  to  Columbia)  College. 

On  the  same  day  he  was  chosen,  by  an  act  of  the  Legislature  of 
tbe  State  of  New  York,  one  of  the  agents  of  said  State  with  refer- 
ence to  the  controversy  between  it  and  Massachusetts  as  to  their 
conflicting  claims  to  the  lands  within  the  present  limits  of  New 
York.  Mr.  Jay  and  Walter  Livingston,  another  of  the  agents, 
resigned  in  1786,  and  four  others  were  substituted.^ 

Early  in  1785,  a  society  was  formed  in  the  city  of  New  York, 
for  promoting  the  manumission  of  slaves.  Mr.  Jay  was  elected 
the  President  (having  on  the  21st  of  March,  1784,  manumitted  the 
olily  n^ro  slave  he  possessed),  and  so  continued  until  his  appoint- 
ment to  the  Chief  Justiceship  of  the  United  States  Supreme  Court 

In  the  summer  of  this  year  Congress  appointed  Mr.  Jay  to  treat 
with  the  Spanish  Minister,  Don  Diego  Guardoqui,  sent  by  the  King 
of  Spain  to  open  friendly  relations  with  the  United  States.  The 
negotiations  were  carried  on  in  the  city  of  New  York,  but  no 
treaty  was  made,  the  free  nayigation  of  the  Miasissippi  interposing, 
as  heretofore,  a  difficulty  not  to  be  obviated. 

In  a  letter  from  Mr.  Jay  to  the  President  of  Congress,  dated 
October  13th,  1785,  communicating  the  declaration  of  war  by  the 

*  For  a  history  of  this  whole  matter,  see  note  to  the  Biography  of  Bobert  B. 
liviDgsion. 
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Algerines  against  the  United  States,  as  well  as  in  a  report  on  that 
subject  made  by  him  as  Secretary  of  Foreign  Afbirs  to  Congress, 
are  to  be  fonnd  the  first  propositions  for  a  navy  made  since  the 
independence  of  the  country. 

On  the  13th  October,  1786,  Mr.  Jay  prepared  an  elaborate  le- 
port  on  the  relations  between  Great  Britain  and  the  United  States^ 

In  1787,  by  the  act  of  April  18th,  he  was  appointed  one  of  the 
second  and  permanent  Board  of  Brents;  and  on  the  17th  of  July 
following  was  chosen  Yice-Chancellor  of  the  Board. 

About  this  period  and  the  succeeding  autumn  and  winter,  he 
wrote  the  seooncl,  third,  fourth  and  fifth  numbers  of  the  Federalist 
(the  first  number  of  which,  written  by  Hamilton,  appeared  on  the 
27th  October,  1787).  After  the  fiftli  number,  his  labors  upon  the 
work  were  interrupted  by  a  wound  received  during  the  preva- 
lence of  a  riot  in  the  city  of  New  York  called  the  "Doctors'  Mob," 
in  April,  1788.  Mr.  Jay  was  struck  upon  the  head  and  leveled 
to  the  earth  by  amissUe,  while  defending,  with  Hamilton,  sword  in 
hand,  the  jail  of  the  dty  from  the  attack  of  the  populace. 

He  wrote,  however,  subsequently,  the  sixty-fourth  number  of 
the  work,  on  the  treaty-making  power;  and  published  also,  but 
without  his  name,  an  address  to  the  people  of  New  York  in  sup- 
port of  the  Federal  Constitution. 

In  April,  1788,  he  was  elected,  from  the  city  of  New  York,  a 
member  of  ike  Convention  of  that  year,  which  ratified  (July  26th) 
the  Constitution  of  the  United  States,  and  he  offered  (July  lltih) 
the  resolution  by  which  it  was  ratified.  He  was  also  chosen  to 
draft  the  circular  letter  to  the  States,  urging  their  adoption  of  the 
amendments  which  the  Convention  had  proposed  to  the  Constitu- 
tion. 

On  the  26th  of  September,  1789,  he  was  appointed  by  Wash- 
ington, Chief  Justice  of  the  Supreme  Court  of  the  United  States, 
and  as  the  court  was  not  fully  organized  till  April  Sd,  1790,  he, 
at  the  request  of  the  President,  officiated  as  Secretary  of  State  till 
the  arrival  from  France  of  Jefferson  in  the  spring  of  that  year. 

In  the  aforesaid  month  of  April  he  commenced  his  duties  as 
Chief  Justice;  holding,  on  the  fourth  day,  in  the  dty  of  New 
York,  the  first  Circuit  Court  of  the  United  States  held  in  the 
State. 
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In  1792  (April)  he  was  a  candidate  for  the  QoYemorship  of  New 
York,  but  the  certiflciite  of  election  was  awarded  to  his  competitor, 
George  Clinton. 

On  the  16th  of  April,  1794,  he  was  nominated,  and  soon  after 
confirmed,  as  Special  Envoy  to  England  relative  to  that  country's 
•alleged  violations  of  the  treaty  of  1783.  Without  resigning  his 
office  of  Chief  Justice,  he  left  for  England  on  the  twelfth  of  May 
following,  and  on  the  nineteenth  of  the  next  November  condud^ 
what  is  known  as  the  Jay  Treaty.^ 

On  the  28th  of  May,  1795,  he  returned  to  the  United  States. 
In  the  preceding  April  he  had  been  elected  Governor  of  the  State 
of  New  York  over  Bobert  Yates,  and  having  resigned  his  office 
of  Chief  Justice,  on  the  1st  of  July  he  was  sworn  into  the  guber- 
natorial office. 

One  of  his  first  acts  as  Governor  was  a  proclamation  recom- 
mending Thursday,  the  26th  of  November,  1795,  as  a  day  of 
pnbUc  thanksgiving.  He  recommended  it  only,  as  he  considered 
the  question  whether  the  Governor  had  power  to  appoint  a  day 
and  to  require  an  observance  of  it,  more  proper  for  the  Legislature 
than  him  to  decide.'  The  recommendation,  however,  did  not  meet 
with  general  &vor,  and  it  was  not  repeated. 

He  also  recommended  the  Legislature  to  mitigate  the  Criminal 
Code;  establish  institutions  for  the  employment  and  reformation 
of  criminals;  laws  for  more  strictly  observing  the  Sabbath,  and 
a  plan  of  internal  improvement  for  facilitating  and  multiplying 
the  means  of  intercourse  between  different  parts  of  the  State. 

The  Legislature,  in  conformity  with  these  suggestions,  passed  a 
law  (in  1796)  mitigating  the  Code,  and  made  provision  (1797)  for 
the  erection  of  the  first  State  prison  in  the  State,  at  the  city  of  New 
York,  criminals  having  been  previously  confined  in  the  jails  of  the 
counties  in  which  their  conviction  had  taken  place. 

On  the  18th  of  January,  1796,  an  intimate  friend  of  the  Gover- 
nor (James  Watson,  Member  of  the  Assembly  fix)m  New  York 

^  Notwithstanding  the  partisan  clamor  of  those  friendly  to  France,  this  treaty 
was  highly  advantageous  to  the  United  States.  It  obtained  payment  for  British 
spoliations  amounting  to  $10,345,000,*  stipulated  for  the  surrender  of  the 
northwestern  posts  held  by  the  British,  and  procured  admission  for  our  vessels 
into  the  West  Indies. 

*  See  Life  of  Jay,  by  Wm.  Jay,  1,  38a 
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city  and  county)  brought  in  a  bill  for  the  gradual  abolition  ot 
slayery.  It  was  defeated  in  the  House.  In  1797,  a  bill  for  the 
same  was  introduced  in  the  Senate,  which  was  also  defeated.  The 
next  year  a  like  bill  passed  the  House,  but  the  Senate  rejected  it 
In  1799,  however  (at  the  regular  session  next  ensuing  the  rejec- 
tion of  Mr.  Jay  as  Goyemor,  he  haying  called  an  extra  session,  on 
the  second  of  August  preceding,  relatiye  to  the  threatening  rela- 
tions of  the  United  States  goyemment  with  France),  another  like 
bill  passed  both  Houses,  the  Senate  by  a  majority  of  ten,  and  the 
Assembly  of  thirty-six. 

On  the  20th  of  January,  1796,  Goyemor  Jay  was  appointed 
Chancellor  of  the  Begents  of  the  Uniyersity. 

In  1798  he  was  reelected  Goyemor  oyer  Robert  R  Liyingston. 

On  the  10th  December,  1800,  he  was  again  appointed  by  the 
President  (John  Adams)  and  Senate,  Chief  Justice  of  the  United 
States  Supreme  Court,  but  declined  the  ofBice. 

In  May,  1801,  he  retired  to  Bedford,  Westchester  county,  New 
York. 

In  1821,  he  was  elected  President  of  the  American  Bible  Sodely, 
on  the  decease  of  Elias  Boudinot,  and  continued  in  that  office  till 
1828,  when  he  resigned. 

On  the  17th  day  of  May,  1829,  he  died  at  Bedford,  in  the  eighty- 
fourth  year  of  Ms  age. 

Mr.  Jay  was  nearly  six  feet  in  height,  slender  and  well  formed 
in  person,  but  somewhat  stooping.  His  complexion  was  colorless; 
he  had  black  piercing  eyes,  an  aquiline  nose  and  pointed  chin. 
The  expression  of  his  countenance  was  amiable;  ^  he  was  kind, 
charitable  and  generous  in  his  priyate  relations,  of  unimpeached 
integrity  and  unaffected  piety." 

In  1774,  Mr.  Jay  was  married  to  Sarah  Liyingston,  daughter 
of  William  Livingston,  (Joyemor  of  New  Jersey,  by  whom  he 
had  six  children,  two  sons  and  four  daughters,  one  of  whom  died 
in  infemcy. 

ADDRESSES,   ETC.,  OP  JOHN  JAY. 

Address  to  the  people  of  Great  Britain. 
Address  to  the  people  of  Canada. 

^  Sullivan's  Familiar  Letters  on  Public  Gharacters. 
*  Jenkins*  Life  of  John  Jay. 
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Address  to  the  people  of  Jamaica  and  Ireland. 

Address  of  New  York  Convention  of  1776  to  their  constituents. 

Draft  of  the  New  York  State  Constitution  of  1776. 

Circular  Letter  of  Congress  of  1779,  to  the  States,  for  funds  to 
prosecute  the  war. 

Second,  third,  fourth,  fifth  and  sixty-fourth  numbers  of  The 
Federalist 

Address  to  the  people  of  New  York,  on  behalf  of  the  Federal 
Constitution. 

Circular  Letter  of  New  York  Convention  of  1778,  to  the  State, 
on  amendments  to  the  Federal  Constitution,  proposed  by  the  Con- 
vention. 

Addresses  to  the  American  Bible  Sodety  m  1822,  '28,  '24,  '25. 

A  Prayer. 

Letters,  Speeches  as  Governor,  and  a  volume  of  Miscellaneous 
and  Official  Correspondence. 

A  pamphlet  of  Correspondence  between  himself  and  Hugh 
Littlepage,  a  native  of  Virginia,  whom  Mr.  Jay,  when  in  Spain, 
received  into  his  &mily,  at  the  request  of  Benjamin  Lewis,  uncle 
to  Litdepage,  but  who  subsequently  turned  against  his  bene£actor, 
and  died  in  18Q2. 


MORGAN  LEWIS, 


BOK    or   FBAN0I8   LBWI8, 


Was  bom  in  the  city  of  New  York  on  the  16th  of  October,  1754. 
In  1773  he  graduated  at  Princeton  College,  and  commenced  the 
study  of  the  law  in  the  office  of  John  Jay.  In  1774  he  joined  a 
volnnteer  company  raised  for  military  discipline,  under  the  instruc- 
tion of  a  soldier  of  Frederick  the  Great.  This  company  furnished 
more  than  fifty  officers  to  the  Revolutionary  army. 

In  June,  1775,  a  few  days  afl»r  the  battle  of  Bunker  Hill,  he, 
as  a  volunteer  in  a  rifle  company,  joined  the  American  army  before 
Boston,  and  shortly  after  was  appointed  to  the  captaincy  of  the 
volunteer  company  before  mentioned. 
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On  the  twentj-fifth  of  August  in  the  above  year,  he  covered,  iritk 
his  company,  a  party  of  citizens  engaged  in  removing  the  ordnance 
from  the  Battery  Arsenal  at  Jhe  city  of  New  York. 

In  the  following  month  of  November,  the  Provincial  Congress 
organized  into  regiments  the  New  York  militia,  and  he  waa 
commissioned  as  first  major  in  the  second  regiment  of  foot,  of 
which  John  Jay  was  coloneL  Mr.  Jay  not  joining  the  regiment, 
from  the  pressure  of  his  duties  in  the  Ciontinental  Congress,  the 
command  devolved  upon  Mr.  Lewis. 

In  Jime,  1776,  he  was  made  chie^  with  the  rank  of  colonel, 
of  Oeneral  Gates'  staff,  and  acconipanied  him  to  the  northern 
frontier.  Ontheretumof  the  army  from  Canada,  he  was  appointed 
Quarter-Master-Q-eneral  of  the  Northern  Department,  and  contin- 
ued till  the  close  of  the  Bevolution  in  that  office. 

He  was  present  when  Ticonderoga  was  evacuated  by  General 
St  Clair,  and  aided  efficiently  in  the  transportation  of  the  muni- 
tions and  supplies  thence  to  the  sprouts  of  the  Mohawk. 

On  lie  7th  of  October,  1777,  at  the  second  battle  of  Bemis 
Heights,  General  Lewis  was  in  command  of  a  party  of  videttes, 
close  to  the  enemy's  lines,  and  communicated  eveiy  movement  to 
General  Gates. 

At  the  capitulation  of  Burgoyne  on  the  seventeenth  of  October, 
he  conducted  the  British  troops  to  the  field  of  Fort  Hardy,  where 
they  piled  their  arms,  and  thence  through  the  Une  of  the  American 
forces,  drawn  up  to  witness  the  spectacle. 

In  the  autumn  of  1780,  he  accompanied  the  expedition  of  Gov- 
ernor George  Clinton  and  General  Bobert  Yan  Bensselaer  against 
Sir  John  Johnson  and  the  Indian  Chief,  Brandt ;  had  command  of 
the  advance  and  was  present  at  the  head  of  his  men  in  the  suc- 
cessful engagement  of  Stone  Arabia. 

Subsequently,  in  the  same  year,  he  accompanied  Governor  Clin- 
ton and  his  expedition  to  Crown  Point,  to  cut  off  the  retreat  of 
the  invaders  of  the  Mohawk  valley. 

At  the  close  of  the  Bevolution  he  was  admitted  to  the  bar,  and 
commenced  practice  in  the  city  of  New  York.  He  was  app(»nted 
Colonel  of  a  volunteer  corps  of  nulitia,  and  as  such,  at  the  head  of 
his  men,  escorted  Washington  on  his  first  inauguration  as  Presi- 
dent 
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In  1784  he  was  appointed  one  of  the  additional  Regents  of  the 
University,  under  the  act  of  November  twelfth  of  that  year. 

In  1789-90  he  was  a  member  of  the  New  York  Assembly 
(18th  session)  from  the  city  of  New  York,  and  elected  to  the 
fifteenth  session,  of  1792,  from  the  county  of  Dutchess,  he  in  the 
interim  having  removed  to  that  county. 

He  was  appointed,  about  this  period,  one  of  the  judges  of  the 
Dutchess  Common  Pleas. 

On  the  8th  of  November,  1791,  he  was  appointed  Attorney- 
General  of  the  State  of  New  York,  on  the  resignation  of  Aaron 
Burr ;  on  the  21st  of  December,  1792,  was  made  a  fourth  Justice 
of  the  New  York  Supreme  Court  (the  number  of  justices  having 
been  limited  previous  to  this  year  to  three)  and  on  the  28th  of 
October,  1801,  Chief  Justice. 

In  1804  be  was  elected  Governor  of  the  State  over  Aaron  Burr, 
and  appointed  Chancellor  of  the  Board  of  Begents  of  the  Uni- 
versity, on  the  4th  of  February,  1805. 

On  the  5th  of  February,  1805,  Governor  Lewis,  in  a  a  special 
message  to  the  Legislature,  reconmiended  that  the  proceeds  of  the 
public  lands  of  the  State,  amounting  to  one  and  a  half  millions  of 
acres,  be  exclusively  appropriated  to  the  purposes  of  education. 
An  act  was,  on  the  second  of  the  following  April,  accordingly 
passed,  setting  apart  the  net  avails  of  the  first  five  hundred  thou- 
sand acres  that  should  be  sold,  and  three  thousand  shares  of  bank 
stock,  as  a  fund  for  the  use  of  common  schools,  to  accumulate  till 
the  interest  amounted  to  the  sum  of  $50,000  per  annum ;  when 
that  sum  was  to  be  annually  distributed  for  the  object  in  view,  as 
the  L^islature  might  direct  This  act  was  the  foundation  of  our 
present  Common  School  Fund. 

In  1807,  Governor  Lewis  was  a  candidate  for  reelection,  but  was 
defeated  by  Daniel  D.  Tompkins. 

In  1811,  1812,  1818  and  1814  he  was  a  member  of  the  New 
York  Senate  (34tli,  85th,  86th  and  87th  sessions)  from  the  middle 
district,  and  on  January  twenty -fifth  of  the  latter  year,  was  chosen 
to  the  Council  of  Appointment. 

In  May,  1812,  he  was  appointed  Quarter-Master-General  of  the 
United  States  army,  with  the  rank  of  Brigadier-General,  and  in 
March,  1818,  was  made  Major-General. 
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He  aocompamed  General  Dearborn  to.  the  Niagara  frontier,  and 
was  present  at  the  capture  of  Fort  Gborge.  He  was  second  in 
command  to  Wilkinson  in  the  expedition  down  the  St  Lawrence, 
and  commanded  at  Chrystler's  Field. 

In  1814,  he  was  appointed  to  the  command  of  the  forces 
destined  to  the  defense  of  New  York. 

During  the  war  he  advanced  and  contributed  about  $21^000 
of  his  own  private  funds  toward  the  objects  connected  with  it; 
viz.,  upwards  of  $14,000  advanced  for  the  relief  of  the  American 
prisoners  in  Canada,  in  the  summer  of  1812,  and  upwards  of 
$7,000  in  remissions  of  rent  to  his  tenants,  serving  in  the  company 
raised  by  General  Leavenworth  in  the  county  of  Delaware,  at  the 
commencement  of  the  war/ 

Li  1828,  he  was  one  of  the  Electors  for  President  ftom  the  fifth 
district. 

In  1836,  he  was  elected  President  of  the  New  York  Historical 
Society,  and  in  1838  chosen  presiding  officer  of  the  Cincumali 
State  Society,  which  office  he  held  till  his  death. 

He  died  in  the  city  of  New  York,  on  the  7th  of  April,  184^ 
in  the  ninetieth  year  of  his  age. 

In  1779,  he  was  married  to  Gertrude  Livingston,  sister  of 
Bobert  R  Livingston,  by  whom  he  had  a  large  fiunily. 

Mr.  Lewis  was  a  gentleman  of  kind  and  courteous  demeanor, 
and  of  scholarly  attainments ;  amiable  in  private  life,  and  of  waim, 
active  and  effective  patriotism. 


DANIEL  D.  TOMPKINS, 

BON  or  JONATHAN  G.  TOMPKINS 


> 


Was  borp  in  the  present  town  of  Scarsdale  (formed  in  1788), 
Westchester  county.  New  York,  on  the  21st  of  June,  1774 

In  1795,  he  graduated  at  Columbia  College,  city  of  New  York; 
in  1796,  was  admitted  to.  the  bar,  and  immediately  commenced 
the  practice  of  the  law  in  said  city. 


1  Jenkiiia'  Life  of  Lewis. 
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In  1801,  he  was  appointed  a  delegate  £rom  the  city  and  connly 
of  New  York  to  the  State  Convention  of  that  year,  which  assem- 
bled at  Albany,  October  thirteenth  (ending  October  twenty- 
seventh),  and  altered  the  Constitution  of  the  State  relative  to  the 
Senate  and  Assembly,  sp  as  to  fix  the  number  of  the  former  at 
thirty-two  and  the  latter  at  one  hxmdred,  to  be  increased  after  each 
census,  at  the  rate  of  two  yearly,  till  it  equaled  one  hundred  and 
fifty.  The  members  of  the  Council  of  Appointnjjent  were  also 
declared  to  have  equal  powers  of  nomination  to  office  with  the 
Governor. 

In  1808,  Mr.  Tompkins  was  a  Member  of  the  Assembly  (26th 
session)  from  New  York  city  and  county. 

In  1801,  he  was  elected  a  Bepresentative  to  the  ninth  Congress 
(1805-7)  firom  the  second  and  third  Congressional  districts, 
but  did  not  take  his  seat,  in  consequence  of  his  appointment,  on 
the  second  of  July  in  the  above  year,  as  Justice  of  the  Supreme 
Court  of  the  State  of  New  York.  He  was  then  but  thirty  years 
of  age. 

In  the  April  election  of  1807,  he  was  elected  to  the  Qover- 
Boiahip  of  the  State,  over  Morgan  Lewis,  and  (resigning  his 
Justiceship)  on  tiie  first  of  July  following  was  inducted  into  tiie 
office. 

In  1807,  Albany  became  the  seat  of  the  State  Government 

On  the  3d  of  February,  1808,  Governor  Tompkins  was  chosen 
Chancellor  of  the  Begents  of  the  University,  he  being  a  member 
of  the  board  by  virtue  of  his  office. 

In  his  aTiTiual  speech  to  the  Legislature,  at  the  commencement 
of  the  session,  80th  January,  1810,  he  recommended  encou- 
ragement, by  legal  enactments,  to  domestic  manufactures,  now 
springing  np  all  over  the  Union,  consequent  upon  the  restrictive 
system  adopted  by  Jefferson,  and  continued  by  Madison.  He 
also  called  the  legislative  attention  to  the  Common  School  Fund, 
and  suggested  carryiug  into  immediate  effect  the  law  of  1805, 
establishing  that  fund. 

In  April,  1810,  he  was  reelected  Governor  over  Jonas  Piatt 

In  his  speech  to  the  Legislature,  at  its  commencement,  on  the 
29th  of  January,  1811,  he  again  urged  encouragement  of  domestic 
manu&ctures,  and  attention  to  the  Common  School  Fund.    There 
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had  been  no  distribution  of  revenue,  nor  organization  of  any 
aystem  with  regard  to  this  ftmd  since  the  passage  of  the  act  of 
1805,  but  the  subject  being  thus  a  second  time  called  to  their 
attention  by  the  Governor,  the  Legislature,  at  this  session,  took 
steps  to  the  above  effect  A  law  was  passed  authorizing  the  Got- 
emor  to  appoint  five  commissioners  to  report  to  the  Legislature  a 
system  for  the  establishment  of  common  schools,  and  the  distribu- 
tion of  the  interest  of  the  School  Fund.  The  commissioners  made 
their  report  on  the  14th  of  February,  1812,  and  on  the  nineteenth 
of  the  following  June,  the  last  day  of  the  prorogued  session,  an 
act  was  passed  providing  for  the  appointment  of  a  superintendent^' 
and  the  organization  of  a  system  the  same  in  substance  as  the  one 
now  in  existence. 

On  the  27th  of  March,  1812,  Grovemor  Tompkins  prorogued 
the  Legislature  till  the  twenty-first  of  May  ensuing.  This  act  grew 
out  of  the  .excitement  consequent  on  the  application  for  the  charter 
of  the  Bank  of  America,  and  the  reason  for  it,  assigned  by  the 
Governor,  was  that  he  had  been  fiimished  with  sufficient  proof  to 
show  corruption,  or  an  attempt  at  it,  on  the  part  of  the  applicants, 
of  members  of  the  L^islature.' 

'  Gideon  Hawley,  of  Albany,  was  appointed  by  the  Council  of  AppoiataieDt^ 
and  continued  in  the  office  until  the  22d  of  February,  1821,  when  he  was  saper- 
seded  by  the  said  Council,  and  Welcome  Esleek  appointed  in  his  place.  Throagh 
the  distinguished  agency  of  Mr.  Hawley,  our  present  common  school  sjstem 
was  substantially  created.  In  pursuance  of  his  plan,  the  several  enactments, 
with  the  amendments,  relating  to  common  schools,  were,  on  the  12th  of  April, 
1819,  consolidated  into  one  act  During  the  discussion  of  the  bill  in  the  Ass^nUj, 
Mr.  Hawley,  according  to  the  request  of  the  members,  took  a  seat  on  the  floor 
of  the  House,  and  made  verbal  explanations  of  his  objects  in  the  details  of  bis 
bill 

The  removal  of  this  able  champion  in  the  cause  of  common  school  educitkm 
in  this  State,  in  1821,  was  the  direct  cause  of  the  abolishment  of  the  office  of 
superintendent^  on  the  third  of  April  of  the  above  year,  its  duties  being  trus- 
ferred  to  the  Secretary  of  State  ( then  J.  V.  N.  Yates  ).  The  duties  continued  to 
be  discharged  by  the  Secretary  of  State  until  the  30th  of  March,  1854,  when  the 
office  of  State  Superintendent  of  Public  Instruction  was  created  by  an  act  of 
the  Legislature  and  the  common  school  system  placed  under  his  control 

'  A  large  amount  of  capital  having  been  rendered  useless  by  the  fiulure  <tf  tbe 
old  United  States  Bank  to  obtain  a  recharter  from  the  Congress  of  1810-11,  ft 
scheme  was  proposed  in  this  State  to  charter  the  said  Bank  of  America^  to  be 
established  in  the  city  of  New  York. 
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On  the  18th  of  June,  1812,  Congress  passed  the  act  declaring 
war  with  Great  Britain,  Immediately  after  President  Madison's 
proclamation,  on  the  nineteenth,  Q-ovemor  Tompkins  ordered  out 
the  militia  of  the  State,  and  accepted  the  offers  of  volunteers. 
Where  he  had  not  power  sufficient  by  law  to  protect  the  State  and 
render  assistance  to  the  nation,  he  assumed  it  on  his  own  responsi- 
bility, prudently  though  firmly.  He  collected,  through  his  exer- 
tions, a  large  militia  force  on  iJie  Niagara  frontiers,  imder  General 
Tan  Bensselaer,  in  the  summer  of  1812,  and  at  other  points  troops 
were  stationed. 

At  the  legislative  session  of  1813,  Governor  Tompkins  recom- 
mended in  his  speech  that  a  loan  should  be  made,  by  the  State  to 
the  Federal  Government^  for  the  prosecution  of  the  war.  The 
Senate  passed  a  resolution  to  that  effect,  but  the  Assembly  re- 
fased. 

In  the  April  election  of  1818,  Governor  Tompkins  was  again 
elected  Governor,  this  time  over  Stephen  Van  Bensselaer. 

He  still  continued  his  exertions  to  carry  on  the  war,  and  keep 
the  State  in  an  attitude  of  defense. 

Gk>Temor  Tompkins  had,  before  the  Bession  of  1812,  been  informed  of  the 
scheme,  and  had,  in  his  annual  speech,  on  the  twenty-eighth  of  January,  to  the 
Legidatore,  although  in  implied  terms,  denounced  it 

Shortlj  after  the  commenoement  of  the  session  an  implication  was  made  to 
the  Assembly  for  the  charter.  As  an  inducement  for  granting  it,  the  petitioners 
offered  the  payment  of  a  bonus  to  the  State  of  $600,000 ;  $400,000  of  which 
were  to  be  added  to  the  Common  School  Fund;  $100;000  to  the  Literature 
Fund,  and  the  remaining  sum  was  to  be  paid  into  the  Treasury  at  the  expira- 
tion of  twenty  years  from  the  date  of  the  incorporating  act,  provided  no  other 
bank  charter  should  in  the  meanwhile  be  granted. 

It  was  proposed  further  to  loan  $1,000,000  to  the  State,  at  five  per  cent,  for 
canal  construction,  and  the  same  amount  at  the  usual  rate  of  six  per  cent  to  the 
frrmersL 

The  bill  passed  the  Assembly;  a  vote  in  the  Senate  showed  to  a  certainty  it 
would  pass  that  body,  and  hence  the  prorogation. 

When  the  Legislature  reconvened,  on  the  twenty-first  of  May,  the  bill  passed 
tlie  Senate,  the  Council  of  Revision  sanctioned  it  and  the  incorporation  was 
thus  granted. 

At  the  legislative  session  of  1813,  an  application  of  the  bank  to  be  relieved 
firom  the  bonus  to  the  State,  and  reduce  the  amount  of  their  capital,  was  granted 
in  both  particulars,  with  the  exception  of  $100,000,  which  was  to  be  paid  to  the 
Common  School  Fund 
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He  reoommended  in  his  speecli,  to  the  Legislatare,  on  the  25th 
of  January,  1814  (with  a  detail  of  the  events  of  the  war),  that  the 
State  should  assume  its  quota  of  the  direct  tax  Congress  had 
authorized  to  be  levied.  This  also  was  approved  by  the  Senate 
but  not  concurred  in  by  the  Assembly.  Other  measures,  likewise 
intended  to  aid  the  National  Crovemment,  were  passed  by  the 
Senate  but  lost  in  the  House. 

Still  the  Crovemor  continued  his  exertions.  The  militia  were 
directed  by  him  to  meet  frequently  for  inspection  and  drill,  and 
the  officers  to  perfect  as  rapidly  as  possible  the  discipline  of  the 
men.  He  directed  the  State  troops  to  be  so  disposed  as  to  render 
aid  at  any  point  threatened  by  the  enemy.  Many  of  them  at 
Chippewa  and  Niagara^  imder  General  Porter,  rendered  good 
service,  and  others  were  the  foremost  to  join  Creneral  Macomb. 

The  city  of  New  York,  in  the  summer  of  1814,  although  defenses 
for  it  were  in  progress  under  Creneral  Morgan  Lewis,  was  as  yet 
insecure;  and  after  the  attack  upon  the  city  of  Washington  by  the 
British  troops,  the  apprehension  throughout  the  simmier  was,  that 
the  first  mentioned  dty  would  be  the  next  point  of  attack.  Fede- 
ralists and  Republicans,  fix)m  the  dty  and  its  neighborhood,  ap- 
pealed to  Governor  Tompkins,  to  exert  his  authority,  and  pledged 
themselves  to  sustain  him  if  the  public  safety  required  him  to 
transgress  it  Colonel  Willett,  Colonel  Rutgers,  GovemorWolcott 
and  Bufus  E[ing,  among  others,  animated  him,  according  to  his 
statement  in  a  letter  to  Archibald  Mclntyre,  to  the  greatest  efforts.* 

'  Mr.  King,  Gk>vemor  Tompkins  narrates,  said  that  "the  time  had  aniTed 
when  every  good  citizen  was  bomid  to  put  his  all  at  the  requisition  of  the  gov- 
ernment; that  he  was  ready  to  do  this;  that  the  people  of  the  State  of  New 
York  would  and  must  hold  him  (the  Governor)  personally  responsible  for  its 
safety."  "What,"  added  he  in  answer  to  the  statement  of  the  Qovemor,  ac- 
quainting him  with  the  difficulties  under  which  he  had  struggled  for  the  two 
preceding  years,  the  instances  in  which  he  had  been  compelled  to  act  withoat 
law  or  legislative  indemnity,  and  that  if  he  should  once  more  exert  himself  to 
meet  all  the  emergencies  and  pecuniary  difficulties  which  were  pressing,  he 
would  ruin  himself  "What^"  said  li^.  King,  "is  the  ruin  of  an  individual 
compared  with  the  safety  of  the  Bepublic.  If  you  are  ruined,  you  will  have  the 
consolation  of  enjoying  tiie  gratitude  of  your  fellow-citizens;  but  you  must  trust 
to  the  magnanimity  and  justice  of  your  country,  you  must  transcend  the  law, 
you  must  save  this  city  and  State  from  the  danger  with  which  they  are 
menaced,  you  must  ruin  yourself  if  it  becomes  necessary,  and  I  pledge  you  my 
honor  that  I  will  support  you  in  whatever  you  do." 
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Ooyemor  Tompkms  liad  issued  liis  proclamation  for  an  extra 
session  of  the  Legislature  on  the  twenty-sixth  of  September,  but  he 
did  not  delay  his  own  exertions.  On  his  personal  responsibility, 
he  raised  a  considerable  amount  of  money  and  expended  it  in  sup- 
plies for  the  troops,  and  completing  the  defenses  of  New  York. 
Militia  in  large  bodies,  from  the  counties  along  the  Hudson,  were 
ordered  to  the  city  until  an  army  of  oetween  ten  and  fifteen  thou- 
sand men  were  there  concentrated.  The  Governor,  by  virtue  of 
a  temporary  appointment  as  a  Major-General  in  the  United  States 
army,  assumed  the  command  of  this  force ;  but  the  enemy,  after 
the  capture  of  Washington,  was  repidsed  at  Baltimore,  the  threat- 
ened attack  passed  away,  and  the  alarm  at  New  York  ceased. 

In  the  meantime.  Governor  Tompkins  had  been  oflfered  by 
President  Madison  the  post  of  Secretary  of  State  of  the  United 
States,  but  he  declined  it 

On  the  twenty-sixth  of  September  the  Legislature  convened  in 
extra  session,  according  to  the  proclamation. 

In  his  speech,  the  Gt}vemor  chiefly  confined  himself  to  the  war, 
recommending  various  measures  for  prosecuting  it  Laws  were 
passed  increasing  the  pay  of  the  militia  while  in  the  United  States 
service,  for  the  encouragement  of  privateering,  for  classifying  the 
militia  so  as  to  place  at  the  disposal  of  the  national  government  a 
force  of  twelve  thousand  men,  enlisted  for  two  years,  for  a  corps 
of  sea  fencibles  to  defend  the  city  of  New  York,  for  reimburse- 
ment to  the  Governor  of  expenditures  made  on  his  own  responsi- 
bility, and  for  completing  the  Staten  Island  fortifications. 

In  January,  1815,  at  the  annual  legislative  session,  Gt>vemor 
Tompkins,  in  his  speech,  proposed  further  measures  for  the  prose- 
cution of  the  war ;  but  early  in  the  month  of  February  tidings  were 
received  that  peace  had  been  concluded  between  the  two  countries 
by  the  treaty  at  Ghent,  December  24th,  1814. 

During  the  war,  internal  improvement  was  suspended  in  the 
State.  In  April,  1816,  the  law  authorizing  the  commissioners  for 
the  improvement  of  the  internal  navigation  of  the  State  (passed 
June  19,  1812),  to  borrow  $5,000,000  was  repealed;  but  at  the 
conclusion  of  the  war,  the  fiiends  of  the  canal  enterprise,  to  connect 
ibe  Hudson  with  the  western  lakes  and  Lake  Champlain,  renewed 
their  efforts. 
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In  liis  speech  to  the  Legislature  of  1816,  Cbyemor  Tompkma 
said  it  would  rest  with  them  to  say  "whether  the  prospect  of  con- 
nectmg  the  waters  of  the  Hudson  with  those  of  the  western  I&kea 
and  of  Champlain  is  not  sufficientlj  important  to  demand  the 
appropriation  of  some  part  of  the  revenues  of  the  State  to  its 
accomplishment,  without  imposing  too  great  a  burden  upon  oiir 
constituents." 

Governor  Tompkins,  by  his  noble  and  patriotic  course  dtuing 
the  war,  was  now  at  the  height  of  popularity.  The  Eepublican 
party  rejoiced  in  the  "fiirmer's  boy  of  Westchester,"  as  the  Gover- 
nor was  popularly  called. 

In  February,  1816,  he  was  unanimously  nominated,  by  the 
BepubUcans  of  the  New  York  Legislature,  to  the  Presidency  of  the 
United  States.  The  congressional  caucus  at  Washington,  on  the 
eighteenth  of  the  following  March,  however,  nominated  to  the 
Presidenqr  Mr.  Monroe,  and  Governor  Tompkins  to  the  Vice- 
Presidency. 

Before  the  result  of  the  congressional  caucus  was  known  at 
Albany,  Mr.  Tompkins  was  again  nominated  to  the  governorship, 
and  in  April,  1816,  he  was  for  the  fourth  time  elected;  this  time 
over  Rufus  Eang.    John  Tayler  was  elected  Lieutenant-Governor. 

On  the  6th  of  April,  1816,  the  Governor  accepted  the  nomina- 
tion to  the  Vice-Presidency  of  the  United  States,  and  in  the  fol- 
lowing December  was  elected  to  that  office. 

He  continued  to  discharge  his  duties  as  Governor  until  the  24th 
of  February,  1817,  and  on  the  preceding  twenty-seventh  of  Janu- 
ary sent  a  special  message  to  the  Legislature,  urgently  recommend- 
ing the  entire  abolition  of  domestic  slavery  in  the  State,  to  take 
place  on  the  4th  of  July,  1827.  A  law  was  accordingly  passed  on 
the  81st  of  March,  1817,  to  the  above  eflfect. 

On  the  said  twenty-fourth  of  February,  he  resigned  the  Gove^lo^ 
ship,  and  Lieutenant-Gtovemor  John  Tayler  acted  as  Governor 
from  that  date  till  the  first  of  the  following  July,  when  De  Witt 
Clinton,  having  been,  at  the  preceding  April  election  (authorized 
by  special  act  to  supply  the  vacancy  occasioned  by  the  resignation 
of  Tompkins),  elect^  Governor,  took  the  oath  of  office. 

On  the  4th  of  March,  1817,  Mr.  Tompkins  was  sworn  in  tbe 
office  of  Vice-President 
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In  the  April  election  of  the  State  of  New  York  in  1820,  Mr. 
Tompkins  was  again  a  candidate  for  the  goyemorship,  but  was 
defeated  by  De  Witt  Clinton. 

In  December,  1820,  he  was  reelected  to  the  Vice-Presidency, 
the  office  to  take  effect  from  the  4th  of  March,  1821. 

In  1821,  he  was  a  delegate  from  Richmond  comity.  New  York, 
to  the  Convention  that  formed  the  second  State  Constitution  (as- 
sembling at  Albany,  August  28th,  and  adjourning  November  10th) 
and  was  chosen  its  president. 

In  the  meanwhile  he  continued  to  discharge  his  duties  as  Vice- 
President  of  the  United  States,  till  the  8d  of  March,  1825,  when 
he  retired  into  private  life  at  Tompkinsville,  Staten  Island,  New 
York;  where,  on  the  11th  of  June,  1825,  he  died,  aged  fifly-one 
years. 

Mr.  Tompkins  possessed  a  very  popular  address  and  conciliating 
manner.  He  had  the  art,  in  the  most  eminent  degree,  of  ingra- 
tiating himself  with  the  people,  never  forgetting  the  name  or  &ce 
of  a  person  with  whom  he  had  once  conversed.^ 

He  was  dignified  and  prepossessing  in  his  personal  appearance, 
with  a  form  above  the  ordinary  height* 

He  was  married  to  the  daughter  of  Mangle  Minthome  about 
1797,  and  had  by  her  several  children. 

>  Benwick'fl  Life  of  De  Witt  Clinton,  p.  66. 

>  Jenkms'  Life  of  Tompkins. 

18 


188  The  Council  of  Betisiok. 


DE  WITT  CLINTON, 

SON    or    OEHEBAL    JAMES    OLIKTOH, 

Was  bom  at  New  Windsor  on  the  2d  day  of  Marcl!,  1769.  He 
entered  Columbia  College  in  the  spring  of  1784,  and  graduated  at 
that  institution  in  1786,  at  the  head  of  his  class.  He  shortly  after 
entered  as  a  student  of  law,  the  office  of  Samuel  Jones,  subse- 
quently Comptroller  of  the  State. 

Mr.  Clinton  was  an  attentive  observer  of  the  Convention  of 
1788,  which  ratified  the  Federal  Constitution,  attending  &om  day 
to  day  as  a  spectator,  and  communicating  a  report  of  its  proceed- 
ings and  speeches  for  publication  in  a  New  York  journal 

In  1789  he  became  the  Private  Secretary  of  his  uncle,  Gov. 
George  Clinton,  in  place  of  his  brother  Alexander,  who  died 
while  holding  that  post 

On  the  21st  of  January,  1794,  he  was  made  Secretary  of  the 
Board  of  Begents  of  the  University,  and,  as  such,  drew  the 
report  in  fiivor  of  the  incorporation  of  Union  College,  con- 
taining ''the  earliest  official  recommendation  of  the  establishment 
of  schools  by  the  Legislature,  for  the  common  branches  of  educa- 
tion." *    He  was  also  Secretary  of  the  Board  of  Fortifications. 

In  1795,  he  was  admitted  to  the  bar,  and  commenced  the  prac- 
tice of  his  profession  in  the  city  of  New  York. 

He  was  a  member  of  the  New  York  Assembly,  from  the  city 
of  New  York,  in  the  sessions  of  1798-9,  1800-1  and  1802;  and  a 
State  Senator  in  the  sessions  of  1806,  1807,  and  1808-9,  firom  the 
southern  district 

On  the  7th  November,  1800,  he  was  placed  upon  the  Council 
of  Appointment,  and  in  1801  was  a  delegate  from  Queens  county 
to  the  Convention  of  that  year. 

On  the  9th  of  February,  1802,  Mr.  Clinton  was  appointed  to  fill 
a  vacancy  in  the  Senate  of  the  United  States,  caused  by  the  resig- 

Account  of  the  first  Semi-Centecmial  Anniversary  of  Union  College,  in  1846^ 
p.  112.  NoU. 
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luition  of  Jolm  Armstrong.  In  1808  he  resigned  his  senatorship, 
in  consequence  of  his  appointment  as  Major  of  the  oily  of  New 
York,  on  the  eleventh  October  of  that  year,  succeeding  Edward 
liyingston.  In  1806,  January  81st,  he  was  again  chosen  to  the 
Conncil  of  Appointment 

In  the  winter  of  1807,  he  was  removed  from  the  Mayoralty,  but 
on  the  8th  February,  1808,  was  reappointed,  and  on  the  11th 
of  the  same  month  was  made  one  of  the  Regents  of  the  University. 

In  1810  he  was  again  removed  from  the  Mayoralty,  but  on  the 
5th  of  February,  1811,  was  reappointed. 

In  the  winter  of  1810  he  was  appointed  by  the  Legislature,  on 
motion  of  Jonas  Piatt,  one  of  seven  commissioners  (the  others 
being  Gouvemeur  Morris,  Stephen  Van  Bensselaer,  Simeon  De 
Witt,  William  North,  Thomas  Eddy  and  Peter  B.  Porter)  to 
explore  the  whole  route  for  inland  navigation,  from  the  Hudson 
river  to  Lakes  Ontario  and  Erie.  In  the  following  sunmier,  the 
commissioners  made  a  survey  of  the  region,  Mr.  Clinton  keeping 
a  joomal  of  his  tour. 

The  commissioners  made  their  report  (drawn  by  Gouvemeur 
Morris)  to  the  Legislature  of  1811,  which,  by  an  act  prepared  by 
Mr.  Clinton,  authorized  the  said  conmiissioners,  with  Bobert  B. 
Livingston  and  Bobert  Fulton  added  to  the  commission,  to  con- 
sider all  matters  relative  to  the  inland  navigation  of  the  State,  and 
make  application  to  Congress,  and  the  States  and  Territories  for 
aid  in  furtherance  of  the  object.  Mr.  Clinton  and  Gouvemeur 
Morris  visited  the  city  of  Washington  as  a  sub-committee  for  the 
above  purpose  of  aid,  but  met  with  no  success  or  encouragement 

In  April,  1811,  he  was  elected  Lieutenant-Governor  over  his 
competitor,  Nicholas  Fish,  the  Federal  candidate  (a  vacancy 
having  happened  in  August  of  the  preceding  year,  by  the  decease 
of  John  Broome,  the  then  incumbent),  notwithstanding  the  oppo- 
sition of  the  Marthng  men  (or  Madisonian  Bepublicans)  in  the  city 
of  New  York,  as  well  as  the  Federal  party,  Mr.  Clinton  being  the 
leader  of  the  Bepublican  party  of  the  State. 

In  the  Presidential  election  of  1812,  he  was  the  candidate  of  the 
peace  party  for  the  Presidency,  but  was  defeated  by  Mr.  Madison, 
the  former  receiving  eighty-nine  electoral  votes,  and  the  latter  one 
hxmdred  and  twenly-eight 
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In  1814,  having  been  created  a  Major-G^eral  of  militia,  he 
made  known  to  Governor  Tompkins,  through  a  Mend,  his  wish  to 
be  employed  in  active  service,  to  which  the  Governor  promised  to 
accede,  provided  the  city  of  New  York  should  be  attacked. 

In  January,  1815,  he  was  again  removed  from  the  office  of 
Mayor,  and  Jacob  Badcliff  appointed  in  his  place. 

In  1816  (February  21st),  he  presented  a  memorial,  drawn  by 
him  (previously  submitted  to  and  adopted  by  a  large  meetmg  in 
the  city  of  New  York,  composed  of  its  most  influential  citizens), 
to  the  Legislature,  for  the  construction  of  the  Erie  and  Ghamplain 
canals,  and  a  law  was  accordingly  passed  for  the  appointment  of 
five  Canal  Commissioners  to  make  surveys  and  estimates  of  the 
expense,  and  ascertain  if  loans  could  be  made  on  the  State  credit 
Mr.  Clinton  was  appointed  one  of  the  commissioners,  with  Stephen 
Van  Bensselaer,  Samuel  Young,  Myron  HoUey  and  Joseph  EUicott 
as  associates.  The  reports  of  the  commissioners,  written  in  whole 
or  in  part  by  Mr.  Clinton,  were  presented  in  February,  1817,  to 
the  Legislature,  and  in  the  following  April  a  law  was  enacted 
authorizing  the  construction  of  the  canals  to  be  commenced. 

In  1817,  Mr.  Clinton  was  elected  Governor  of  the  State  of  New 
York  over  Peter  B.  Porter,  at  a  special  election  (occasioned  by  the 
resignation  of  Governor  Tompkins,  he  having  been  chosen  Vice- 
President  of  the  United  States),  took  the  oath  of  office  on  the  first 
of  July,  and  in  the  autumn  of  that  year  issued  his  proclamation, 
recommending  the  thirteenth  of  November,  ensuing,  as  a  day  of 
thanksgiving  and  prayer.  The  day  was  generally  observed  by 
the  people;  he  thus  introducing  the  custom  subsequently  followed 
to  the  present  time. 

On  the  6th  of  January,  1819,  he  recommended,  in  his  amiual 
speech  to  the  Legislature,  that  the  entire  line  of  canal  navigation 
firom  the  Hudson  river  to  Lake  Erie  should  be  opened,  as  well  as 
from  the  head  of  sloop  navigation  to  Fort  Edward,  on  the  above 
river.  This  was  recommended  on  account  of  the  Canal  Commis- 
sioners, by  the  act  of  1817,  being  authorized  to  construct  canals 
only  between  the  Mohawk  and  Seneca  rivers  and  between  Fort 
Edward  and  Lake  Champlain. 

The  Legislature  of  1820  passed  resolutions  opposed  to  the 
admission  of  any  new  slave  States  in  the  Union,  which  were 
cordially  approved  by  Governor  Clinton. 


Biographical  Sketchxs.  141 

In  April,  1820,  he  was  reelected  Governor,  over  Daniel  D.  Tomp- 
kins; and  in  November  recommended  the  choice  of  electors  by 
the  people  bj  general  ballot  In  that  month  the  Legislature  at  their 
extra  session  passed  an  act  for  a  State  Convention,  but  as  there  was 
no  provision  for  the  submission  of  the  question  as  to  calling  one 
to  Ihe  people,  the  bill  was  lost  in  the  Council  of  Bevision,  Governor 
Clinton  giving  the  casting  vote  against  it  In  the  winter  of  1821, 
a  new  law  for  a  Convention  was  passed,  providing  for  the  above 
submission  at  the  ensuing  April  election,  which  the  Council, 
including  the  Crovemor,  approved.  At  this  election  the  people 
decided  to  call  a  Convention;  in  June  following  delegates  to  it 
were  chosen,  and  in  August  ensuing  the  Convention  assembled. 

On  ihe  1st  of  January,  1828,  Governor  Clinton  was  succeeded 
in  the  office  of  Governor  by  Joseph  C.  Yates,  chosen  over  Solomon 
Southwick,  in  the  preceding  November  election.  He  still,  how- 
ever, retained  the  office  of  Canal  Commissioner,  but  was  removed 
from  that  by  his  political  opponents  in  the  spring  of  1824. 

In  this  year  he  was  again  elected  Governor,  Samuel  Young 
being  his  antagonist  In  his  message,  on  the  4th  of  January, 
1825,  he  enlarged  on  the  subject  of  internal  improvements,  ad- 
vised among  other  things  the  creation  of  a  board  for  such  matters, 
an  extensive  canal  system,  and  an  amendment  of  tiie  Constitution, 
by  rendering  citizenship,  fiill  age  and  competent  residence  the  only 
requisite  qualifications  for  the  right  of  suffrage. 

In  February  following  he  was  offered  the  English  Embassy  by 
President  Adams  which  he  however  declined. 

On  the  twenty-sixth  of  October,  in  the  same  year  (the  Erie 
Canal  being  in  readiness),  Governor  Clinton,  accompanied  by  lieu- 
tenant-Governor James  Tallmadge  and  committees  fix)m  the  city 
of  New  York  and  villages  along  the  line  of  the  Canal,  embarked 
from  Buffalo  onboard  the  canal  boat  "The  Seneca  Chie^"  followed 
by  three  other  boats,  "The  Perry,"  "Superior"  and  "Buffalo," 
and,  heralded  by  a  signal  fire  of  cannon  stationed  from  point  to 
point  (so  that  in  one  hour  and  twenty  minutes  the  citizens  of  New 
York  were  apprized  of  the  departure  fi'om  Buffalo),  proceeded 
amid  rejoicings,  addresses  and  bonfires  to  Albany.  Thence  he  con- 
tinned  to  New  York  and,  accompanied  by  a  fleet,  three  miles  in 
circumference,  of  boats  and  steamers,  sailed  to  Sandy  Hook; 


142  The  C!oukcil  of  Bevision. 

where,  £rom  the  deck  of  a  yeasel,  with  an  appropriate  addiess, 
he  poTued  a  keg  of  water  brought  from  Lake  Erie  into  the 
Atlantia 

In  1825  and  1826,  he  recommended  that  a  State  road  ^ould 
be  constmcted,  through  the  southwestern  tier  of  comitieS|  firom  the 
Hudson  river  to  Lake  Erie. 

Li  1826  he  was  once  more  elected  Gk>Yemor,  this  time  over 
William  B.  Bochester. 

In  his  annual  message  in  1827,  he  again  recommended  internal 
improvements  extensively,  a  speedy  extinguishment  of  the  public 
debt  and  a  remodeling  of  the  banking  system. 

On  the  1st  of  January,  1828,  he  sent  to  the  L^islature  his  last 
message.  In  it  he  advised  additional  internal  improvements  onoe 
more,  and  the  encouragement  of  domestic  manufactures;  enlarged 
upon  the  agricultural  condition  and  resources  of  the  State  and  upon 
common  schools,  recommending  that  schools  for  the  instruction  of 
teachers  should  be  established  in  every  county  town. 

On  the  11th  of  February,  1828,  he  died  (almost  instantaneously) 
of  a  disease  of  the  heart,  at  his  house  in  Albany,  in  the  fifty-ninth 
year  of  his  age. 

He  was  president  of  the  New  Yoric  Free  School  Society,  of  the 
Academy  of  Fine  Arts  and  of  the  New  York  literary  and  Philo- 
sophical Society,  and  an  honorary  member  of  the  Linnean  and 
Horticultural  Societies  of  London. 

Under  his  auspices,  the  New  York  Historical  Society,  of  which 
he  was  one  A>f  the  corporators,  and  the  Academy  of  Arts  were 
incorporated ;  the  City  Hall  in  the  city  of  New  York  was  founded, 
the  Orphan  Asylum  in  said  city  established,  and  the  harbor  and 
city  were  provided  with  defenses. 

Mr.  Clinton  possessed  a  fine  personal  appearance,  was  largeand 
stately  in  frame,  with  finely  moulded  features,  ^  broad,  full  fore- 
head and  penetrating  eye. 

His  industry  was  great,  and  although  at  first  his  manners  ap- 
peared cold,  they  upon  closer  approach  warmed  into  sociality, 
while  his  conversation  was  pleasing  and  instructive.  His  feelings 
were  strong,  but  kind,  and  he  was  generous  to  a  fault 

He  was  twice  married,  the  first  wife  being  Maria  Franklin, 
daughter  of  Walter  Fraiiklin,  by  whom  he  had  seven  sons  and 
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three  daughteis.  His  second  wife  was  Catherine  Jones,  daughter 
of  Dr.  Thomas  Jones. 

Besides  his  qualifications  as  a  statesman,  Mr.  Clinton  was  a  pro- 
fonnd  scholar  and  an  elegant  writer.  Independently  of  his 
speeches,  decisions  in  the  Court  of  Errors,  messages  and  other 
State  papers,  he  was  the  author  of  the  following,  viz. : 

Speech  in  the  United  States  Senate  on  the  Mississippi  Question, 
February  28,  1808. 

Address  before  the  Free  School  Society  of  the  city  of  New  York, 
December  11,  1809. 

Private  Canal  Journal  from  June  SOth  to  August  22d,  1810,  as 
one  of  the  Comnussioners  to  explore  between  the  Lakes  and  the 
Hudson,  and  report  to  the  Legislature  the  best  route  for  a  water 
conmiTmication.. 

Address  on  the  Lroquois  before  the  New  York  Historical  Society, 
December  6,  1811. 

Introductory  Discourse  before  the  Literary  and  Philosophical 
Society  of  New  York,  May  4, 1814:  with  copious  notes  and  illus- 
trations. 

Eemarks  on  the  Fishes  of  the  Western  Waters  of  New  York, 
February  1,  1815. 

Discourse  before  the  American  Academy  of  the  Arts,  October 
23, 1816. 

Memoir  on  the  Antiquities  of  the  Western  parts  of  the  State  of 
New  York,  October  7, 1817. 

The  Canal  Policy  of  New  York,  in  a  letter  to  E.*Troup.  By 
Tacitus.    Albany,  182L 

Letter  on  the  Natural  History  and  Litema>  Resources  of  the 
State  of  New  York.    By  Hibemicus.  New  York,  1822. 

Account  of  the  Otsego  Basse,  May  16, 1822 ;  and 

Bemarks  on  the  Passenger  Pigeon,  April  24,  1828. 

Address  before  the  New  York  Alpha  of  the  Phi  Beta  Kappa  of 
Union  CoU^e,  July  22, 1823. 

Description  of  a  new  species  of  Fish  in  the  Hudson,  1823,  and 

Eemarks  on  the  Hirundo  fulvia,  of  VieiUot,  1824. 

Addresses  before  the  Ajnerican  Bible  Society,  1825, 1827. 

Address  to  the  Alumni  of  Columbia  College,  May  8, 1827. 
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JOSEPH  C.  YATES, 

80H   or   OOLOKBL   CHBIBTOPHBR   TAT18 


I 


Was  bom  in  the  then  village  of  Schenectady,  on  the  9th  of 
November,  1768. 

He  was  first  under  the  tuition  of  Jacob  Wilkie,  a  tutor  in  the 
family  of  his  £Either,  for  several  years,  and  then  under  that  of  Bey. 
Dr.  Bomeyn,  at  Caughnawaga,  where  he  remained  until  the  inclu- 
sions of  Brandt  and  tiie  Johnsons  (Sir  Guy  and  Sir  John)  rendered 
a  residence  there  unsafe.  Betuimng  to  Schenectady,  he,  after 
studying  with  Bev.  Alexander  Miller,  completed  his  education 
under  John  Honey  wood. 

He  then  entered  the  o£fioe  of  Peter  W.  Yates,  in  the  city  of 
Albany  as  a  student  at  law,  was  admitted  to  the  bar,  and  com- 
menced practice  at  Schenectady. 

The  subject  of  our  notice  was  one  of  the  founders  of  Union 
College,  and  also  one  of  its  first  trustees  under  the  Charter  of  the 
CoUege  granted  by  the  Brents  of  the  University  in  1795. 

By  the  act  of  March  26th,  1798,  Schenectady  was  incorporated 
a  city,  and  on  the  Slst  of  the  same  month  Mr.  Yates  was  chosen 
its  first  mayor,  holding  the  office  until  1808. 

In  the  years  1806  and  1807  he  was  a  member  of  the  State  Sen- 
ate (29th  and  SOth  sessions)  &om  the  eastern  district 

He  was  appointed  on  the  3d  of  April,  1807,  by  the  Legisktuie, 
on  a  commission  consisting,  besides  himself  of  Ezra  L'Homme- 
dieu,  Samuel  Jones,  Egbert  Benson  and  Simeon  De  Witt,  to  meet 
and  confer  in  behalf  of  the  State,  with  commissioners  appointed 
by  New  Jersey,  relative  to  certain  claims  of  jurisdiction  and  terri- 
tory made  by  the  latter  as  to  the  extension  of  its  eastern  boundary.* 

In  1808  Mr.  Yates  was  elected  from  the  eastern  district  to  the 
Senate  (Slst  session)  but  vacated  his  seat  on  his  appointment,  on 
the  8th  of  February  in  that  year,  to  the  Justiceship  of  the  Supreme 
Court  of  the  State  of  New  York. 

^  5  Webster  &  Skinner's  Laws  of  New  York,  124. 
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On  the  28tli  of  Febroaiy,  1812,  lie  was  choBen  a  Begent  of  the 
Umveraity. 

In  1812  he  was  chairman  of  the  Presidential  (Clintonian)  Elec^ 
tore,  chosen  by  the  Senate  and  Assembly  November  ninth. 

In  November,  1822,  he  was  elected  Governor  of  the  State  over 
Solomon  Southwick,  a  self-nominated  candidate.  He  resigned  his 
office  of  Justice  of  the  Supreme  Court,  and  on  the  1st  of  January, 
1828,  took  the  oath  of  office  as  Governor. 

In  his  written  message  (now  for  the  first  time  substituted  for  the 
ond  speeches  hitherto  annually  made  by  the  Gbvemors  to  the 
two  legislative  branches  at  the  commencement  of  the  session),  Jan« 
narj  Ist,  1823,  be  recommended  to  the  liCgislature  laws  fop  carry- 
ing the  new  (second)  Constitution  into  effect,  the  encouragement  of 
domeBtic  manufectures,  and  economy  in  the  public  expenditorea 
relative  to  the  works  of  internal  improvement  now  being  rapidly 
completed 

The  question  of  allowing  the  people  the  choice  of  Presidential 
Electors  instead  of  the  Legislature,  had  been  agitated  in  the  State 
of  New  York,  pending  the  canvass  for  President,  in  1820  (which 
Tesnlted  in  the  rec^Iection  of  James  Monroe)  and  it  affected  the 
M  election  of  the  State  in  1823. 

Governor  Yates,  in  his  message  of  1824  (January  6th),  made 
mention  of  the  electoral  question,  the  purport  of  which  was  that 
he  desired  a  change  in  the  manner  of  choosing  Presidential  Elec- 
tors, but  that  it  should  be  general  throughout  the  country,  looking 
to  Congress  for  the  remedy,  and  that,  in  the  meantime,  the  inter- 
ference of  the  Legislature,  or  the  surrender  of  their  right  to  choose 
Ihe  electors  was  not  advisable.  He  again  recommended  encourage- 
ment of  domestic  manu&ctures  by  duties  on  foreign  imported 
goods,  and  that  the  statutes  of  the  States  should  be  revised. 

A  discussion  was  had  in  the  Legislature  relative  to  a  change  in 
the  State  electoral  law  (which  law,  as  before  intimated,  vested  the 
choice  of  the  Presidential  Electors  in  the  Legislature),  and  a  bill 
authorizing  the  people  to  choose  the  electors  by  general  ticket, 
passed  the  Assembly,  but  by  a  majority  instead  of  a  plurality,  as 
was  desired  by  "the  people's  party"  (the  original  friends  of  the 
measure).  The  Senate,  however,  disposed  of  the  matter  by  post- 
poning its  further  consideration  to  the  first  Monday  in  the  follow* 

19 
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ing  November,  on  which  day  the  law  required  the  Legislature  to 
meet  for  the  purpose  of  choosing  Presidential  electors. 

On  the  2d  of  June,  1824,  Goyemor  Yates  issued  his  proclama- 
tion for  an  extra  session  of  the  Legislature,  with  reference  to  the 
electoral  question ;  to  convene  on  the  second  of  August  following. 
The  Legislature  assembled,  but  after  a  session  of  four  days  ad- 
jotimed  without  ttansactrng  any  busineas. 

In  1825  (January),  at  the  eviration  of  his  term  of  office^  Oct* 
emor  Yates  retired  into  private  life  at  Schenectady. 

In  1828  he  was  president  of  the  Electoral  College  chosen  by  dis- 
tricts November  4th,  in  accordance  with  the  electoral  law  passed  at 
the  second  meeting  of  the  L^islature,  commencing  11th  September, 
1827,  Andrew  Jackson  being  chosen  President  of  the  United  States. 

Mr.  Yates  died  at  Schenectady,  on  the  19th  of  March,  1837,  in 
the  69th  year  of  his  age. 

He  was,  in  person,  above  the  ordinary  size ;  was  dignified  in 
appearance,  easy  and  courteous  in  manner,  and  unassuming  in 
deportment. 

He  was  thrice  married.  His  first  wife  was  Mrs.  Anne  Ellis  of 
Schenectady ;  his  second  was  Maria  Elane  of  Albany,  and  his 
third  was  Ann  Elizabeth  Delancey.  He  had  three  daughteis;  one 
by  his  second  wife  and  two  by  his  last 
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JOHN  TAYLER, 

( uBOmurr-oovBUKtt, ) 


80H   or   JOHN   TATLSR, 


Was  bom  in  the  city  of  New  York,  on  the  4th  of  July,  1742. 

In  1769,  he  lemoved  to  the  cily  of  Albany,  and  with  some 
adTentitious  means  procured  military  stores,  and  removed  to  Lake 
George  to  supply  the  British  garrison  there  established  In  this 
business  he  was  very  successful,  winning  the  esteem  of  many  of 
the  officers. 

In  the  next  year  he  followed  the  army  *to  Oswego  in  the  same 
business,  and  there  acquired  a  knowledge  of  the  Indian  language 
which  subsequently  proved  highly  serviceable. 

On  the  return  of  the  troops  to  Lake  George,  he  also  returned, 
still  pursuing  his  occupation  imtil  1771. 

Some  time  after  this  period  he  removed  to  Stillwater,  Saratoga 
county,  New  York,  purchased  a  small  farm  and  remained  there 
until  1778.  He  then  returned  to  Albany  and  engaged  in  the 
mercantile  business. 

Early  in  the  Bevolution,  Mr.  Tayler  was  intrusted  by  General 
Philip  Schuyler,  then  commandant  of  the  northern  department, 
with  an  important  service  to  Canada. 

In  1776  he  was  appointed  a  deputy,  from  the  city  and  county  of 
Albany,  to  the  third  New  York  Provincial  Congress,  and  in  the 
same  year  was  also  a  deputy,  from  the  same  cily  and  county,  to 
the  New  York  Convention  of  Sepresentatives. 

He  was  a  member,  from  the  city  and  county  of  Albany,  of  the 
first  Assembly  of  the  State  of  New  York,  in  1777-8;  of  the 
second  in  1778-9;  of  the  fourth  in  1780-1;  of  the  ninth  in  1786, 
aad  tenth  in  1787. 

In  1708,  September  80th,  he  was  appointed  Recorder  of  the 
city  of  Albany,  and  on  the  17th  of  February,  1797,  First  Judge 
of  the  County  Court  of  AJbany  county. 
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In  1802,  lie  was  a  member,  from  the  eastern  district,  of  the  New 
York  Senate,  the  session  commencing  on  the  twenty-ninth  of 
January,  and  ending  on  the  following  sixth  of  ApriL 

On  l^e  first  of  Febmavy  of  the  above  year,  he  was  appointed  a 
Regent  of  the  University. 

He  was  likewise  a  member  of  the  New  York  Senate,  from  the 
eastern  district,  from  1804  to  1812-lS,  a  period  of  nine  consecu- 
tive years. 

On  the  29th  of  Jannaiy,  1811,  he  was  chosen  President  of  the 
Senate  (34th  session)  in  the  place  of  Lieutenant-Governor  John 
Broome,  who  died  in  the  preceding  August 

In  1818,  at  the  April  election,  he  was  elected  lieutenant-Gov- 
emor  of  the  State,  on  the  same  ticket  with  Daniel  D.  Tompkins, 
elected  Governor;  and  from  the  24th  of  February,  1817,  on  the 
entrance  of  Governor  Tompkins  upon  the  duties  of  the  Yice-Pre- 
sidency  of  the  United  States,  imtil  the  first  of  July  following,  when 
De  Witt  Clinton  commenced  his  Governorship  (to  which  he  had 
been  elected  in  the  April  previous)  lieutenant-Grovemor  Tayler 
acted  as  Governor. 

He  continued  lieutenant-Govemor  until  1822. 

On  the  14th  of  March,  1814,  he  was  appointed  Yioe-Chanoellor 
of  the  Board  of  Regents  of  the  University,  and  Chancellor  of  the 
same  board  on  the  8d  of  February,  1817. 

In  1824,  Mr.  Tayler  was  appointed  a  Presidential  Elector  in 
place  of  Ebenezer  Sage,  who  did  not  attend,  and  on  the  4th  of 
November,  1828,  he  was  elected  a  Presidential  Elector  at  large. 

On  the  19th  of  March,  1829,  he  died  at  his  residence  in  Albany. 

In  1771,  he  married  Margaret  Van  Valkenburgh,  of  the  above 
city.  He  had  no  children,  but  adopted  the  daughter  of  his  wife's 
sister,  who  married  Doctor  Charles  D.  Cooper,  of  the  same  city. 

Mr.  Tayler  was  taU,  vigorous  and  rather  thin  in  person; 
accessible  and  companionable  in  his  manners  and  conversation. 


CHANCELLORS. 


EOBEBT  R  LIVINGSTON, 

lOM   or    BOBIRT    B.     LITIXGSTOIT     (ONB  OF   THB   NBW    TOBK    COLO- 
NIAL   JU8TI0X8   or    THE   8UPRXMB   OOUBT), 

Was  bom  in  the  city  of  New  York,  on  the  27th  of  November, 
1747. 

In  1764,  he  graduated  at  Swing's  College,  and  in  1765,  entered 
upon  the  study  of  the  law  in  his  native  city,  under  the  direction 
of  William  Smith,  historian  of  the  Colony/ 

Mr.  Livingston  also  studied  with  William  Livingston,  Governor 
of  New  Jersey.* 

In  October,  1778,  he  was  admitted  to  the  bar,  and  soon  after 
was  appointed  Recorder  of  the  city  of  New  York;  but  in  1775,  was 
removed  for  adherence  to  his  country  against  British  oppression. 

In  1775,  he  was  a  member  from  Dutchess  coimty,  of  ike  New 
York  Provincial  Convention,  which  assembled  at  the  Exchange  in 
the  city  of  New  York,  on  the  twentieth  of  April,  to  choose  dele- 
gates to  represent  the  New  York  Colony  in  the  second  Continen- 
tal Congress,  and  was  appointed  one  of  the  delegates. 

In  May,  1776,  he  attended  the  Congress  and  was  one  of  the 
committee  composed,  beside  himself  of  Jefferson,  Adams,  Franklin 
and  Sherman,  to  prepare  the  Declaration  of  Independence.  He 
was  unable,  however,  to  sign  that  document  as  he  was  previously 
called  home  to  his  duties  as  a  member,  from  Dutchess  county,  of 

1  Frands'  Address  on  Robert  R.  LiTingston,  p.  24. 
'Sedgwick's  Life  of  WilllBm  livingston,  p.  73. 
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the  third  New  York  Provincial  Congress.  He  was  also  a  member, 
from  the  same  coirntj,  of  the  Convention  of  Bepresentatives  of  the 
State  of  New  York,  and  he  was  associated,  on  the  sixteenth  of 
July,  with  John  Jaj  and  others,  on  the  secret  committee  to  ohstnict 
the  navigation  of  the  Hudson  river,  to  delay  the  passage  upawrd 
of  the  vessels  under  Lord  Howe. 

On  the  first  of  August  he  was  appointed  upon  the  committee 
which  prepared  the  first  Constitution  of  the  State,  and  also  chair- 
man of  a  committee  of  six  that  reported  the  plan  of  the  Council 
of  Safety,  he  being  included  a. member.* 

On  the  nineteenth  of  October,  he  was  placed  by  the  New  York 
Committee  of  Safety,  upon  a  committee  of  twelve,  directed  to  re- 
pair to  Albany  to  cooperate  with  (Jeneral  Schuyler  on  devising 
and  executing  measures  to  repel  the  invasion  of  Burgoyne  and 
St  Leger,  on  the  northern  and  western  frontiers  of  New  York, 
and  also  invested  with  power  to  call  out  the  whole  or  any  part  of 
the  militia  of  the  counties  of  Tryon,  Charlotte,  Cumberland,  Glou- 
cester and  Albany,  to  such  places  as  might  be  thought  proper.' 

On  the  8d  of  May,  1777,  he  was  elected,  by  the  Convention, 
and  on  the  8th  appointed  by  it  in  the  temporary  plan  of  govern- 
ment, and  commissioned  October  seventeenth  following,  by  the 
Council  of  Appointment,  the  first  Chancellor  of  the  State  of  New 
York. 

On  the  13th,  the  New  York  Convention  resolved  their  thanks  to 
him  for  long  and  faithful  services  to  the  Colony  and  State  of  New 
York  as  a  delegate  in  the  Continental  Congress.* 

On  the  18th  of  October,  1779,  he  was  made  a  special  delegate  to 
Congress  under  the  Articles  of  Confederation  and  Perpetual  Union 
(adopted  November  15th,  1777),*  his  office  to  continue  till  the  first 
of  April  following. 

The  New  York  Legislature,  on  the  twenty-third  of  the  same 
month,  appointed  him,  as  Chancellor,  a  member  of  the  Council  to 
carry  on  the  Government  in  the  southern  district  of  the  State, 
between  the  time  the  enemy  should  abandon  or  be  dispossessed 
of  it  and  the  Legislature  could  convene. 

*  Journal  of  New  York  Provincial  Convention,  vol  1,  p.  552. 

*  Joiirnal  of  New  York  Committee  of  Safety,  voL  1,  p.  684. 

'  Journal  of  New  York  Provincial  Convention,  vol  1,  p.  931. 
«  Hildreth's  History  of  the  United  States,  vol  3,  p.  39& 
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On  the  Ist  of  September,  1780,  lie  was  again  sent  to  Congress, 
as  a  special  delegate,  till  the  first  of  the  succeeding  March. 

In  August)  1781,  he  was  appointed  Secretary  of  the  Department 
of  Foreign  Affidrs,^  an  office  created  that  year,  the  foreign  busi- 
ness of  Congress  haying  previously  been  conducted  by  the  Com- 
mittee of  Secret  Correspondence.  On  the  twentieth  of  October  he 
entered  upon  his  duties,  and  resigned  in  178S. 

He  was  reappointed,  on  the  22d  of  June,  1788,  Chancellor  of  the 
State  of  New  Yoyk,  in  consequence  of  doubts  whether  the  Chan- 
cellorship had  been  vacated  by  his  appointment  of  Secretary  of 
Foreign  Affidrs. 

On  the  12th  of  November,  1784,  the  Legislature  appointed  him 
on  an  agency,  composed  of  John  Jay,  Walter  Livingston,  Egbert 
Benson  and  others,  relative  to  the  disputed  rights  of  Massachusetts 
and  New  York  as  to  certain  territory,  within  the  (claimed)  western 
limits  of  the  latter.* 

>  HOdreth's  History  of  the  United  States,  voL  3,  p.  404. 

'  The  great  obstacle  to  the  adoption  of  the  Articles  of  Confederation  was  in 
determining  whether  the  immense  western  territory  should  be  ceded,  by  the 
States  claiming  it,  to  the  Federal  Government  for  the  common  benefit  The 
States  the  boondaiies  of  which  were  established,  and  which  consequently  held 
no  share  in  that  territory,  viz. :  New  Hampshire,  Rhode  Island,  New  Jersey, 
Penosylyania,  Delaware  and  Maryland,  held  that  as  the  domain  was  to  be 
wrested  from  the  British  by  joint  force,  it  should  enure  to  the  benefit  of  alL 

On  the  other  hand,  those  States  that  claimed  their  respective  boundaries  as 
embnunng  that  territory,  viz.,  Massachusetts,  Connecticut,  Virginia,  the  Oaro- 
linas,  Georgia  and  New  York,  fi*om  the  anticipated  increase  to  their  power  and 
wealth  in  its  possession,  strenuously  opposed  the  cession. 

Massachusetts,  Connecticut,  Virginia  and  the  Carolinas  claimed  to  the  Pacific, 
or  rather  to  the  Mississippi  river  (which  was  the  western  boimdary  of  Great 
Britain),  under  their  charters.  Georgia  claimed  to  that  river,  under  the  Proclama- 
tion of  the  British  Crown,  October  7, 1763,  annexing  to  her  the  region  north 
of  the  St  Mary*s  and  west  of  the  Altamaha;  while  New  York  claimed  by  ces- 
aioDs  of  jurisdiction  made  by  the  Iroquois  (whose  conquests  extended  over  the 
Kgion)  when  she  was  a  Colony. 

After  a  long  debate,  the  claimant  States  obtained  the  inc(Mrporation  of  a  provi- 
sion mto  the  Articles  of  Confederation  that  no  State  should  be  deprived  of  terri- 
tory for  the  benefit  of  the  United  States.  'Maryland  alone,  of  all  the  non-claimant 
States,  refused  assent  to  the  provision,  declaring  her  disapprobation  to  the  Con- 
federation without  an  acknowledgment  of  the  right  of  all  to  the  region  in  dis- 
pute. 

At  length,  New  York,  urged  by  patriotic  motives,  on  the  19th  of  February, 
1780,  in  an  act  "to  fiicilitate  the  completion  of  the  Articles  of  Confederation  and 
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On  the  2d  of  December,  1784,  he  was  sent  as  a  delegate  (not 
special)  from  New  York  to  Congress. 

In  1786  (May  6th),  he  was  appointed  by  the  Legislature  of 
New  York  one  of  the  commissioners  to  represent  the  State  at  the 
General  Convention,  to  take  into  consideration  the  trade  and  oom- 

perpetual  union  among  the  United  States  of  America,"  vested  a  discretioDary 
power  in  her  Congressional  delegates  (three  to  be  present)  to  cede  certain  of 
her  western  territory  to  the  Federal  Gk>Yemment  Gongress,  on  the  sixth  of 
September  succeeding,  inyited  the  other  claimant  States  to  follow  the  example 
of  New  York,  the  region  ceded  to  be  disposed  of  for  the  general  good,  and  be 
admitted,  when  the  proper  time  arrived,  as  States,  on  the  same  footing  as  the 
others,  into  the  Union. 

Accordingly,  Virginia)  Massachusetts,  Connecticut,  South  Carolina,  North 
Carolina  and  Georgia  executed  deeds  of  cession  to  the  United  States  of  thdr 
claims,  at  different  periods  and  in  the  following  manner,  viz. : 

On  the  1st  of  March,  1784,  Virginia  ceded  all  her  right  to  the  territory  north- 
westward of  the  Ohio.  On  the  19th  of  April,  1785,  Massachusetts  ceded  her 
claim.  On  the  14th  of  September,  1786,  Connecticut  ceded  her  daim  to  the 
lands  lying  west  of  ^  line  beginning  at  the  completion  of  the  41st  d^ree  of 
north  latitude,  one  hundred '  and  twenty  miles  west  of  the  western  boundary 
line  of  Pennsylvania  as  then  claimed  by  her,  thence  north  to  42°  2'  north  lati- 
tude. On  the  9th  of  August^  1787,  South  Carolina  ceded  her  daim  to  the  tern- 
tory  included  within  the  river  Mississippi,  and  a  line  beginning  at  that  part  of 
the  said  nver  which  was  intersected  by  the  southern  boundary  line  of  North 
Carolina,  and  continuing  along  said  boundary  line  until  it  intersected  the  ridge 
of  mountains  which  divides  tiie  eastern  from  the  western  waters;  then  to  be 
continued  along  the  top  of  the  said  ridge,  until  it  intersected  a  line  to  be  drawn 
due  west  from  the  head  of  the  southern  branch  of  Tugoloo  river  to  the  said 
mountains,  and  thence  to  run  a  due  west  course  to  the  MississippL  In  1788^ 
North  Can^na,  by  an  act  of  her  Legislature,  ceded  to  the  United  States  Uie 
territory  now  constituting  the  State  of  Tennessee,  and  in  1802  Gteorgia  ceded 
to  the  same  her  claim  to  the  territory,  to  the  amount  of  one  hundred  thouaand 
square  miles,  west  of  what  now  constitutes  her  western  boundary. 

On  the  1st  of  March,  1781,  James  Duane,  William  Floyd  and  Alexander 
M'Dougall,  the  New  York  Delegates  in  Congress,  ceded  by  deed  to  the  United 
States  all  the  claim  of  their  Stiite  (the  cession,  however,  subject  to  the  ratifica- 
tion of  the  New  York  Legislature,  unless  the  boundaries  reserved  for  the  future 
jurisdiction  of  the  said  State  by  the  instrument  of  cession  should  be  guaranteed 
by  the  United  States)  to  the  territory  west  of  a  line  drawn  through  the  moet 
westerly  bent  or  inclination  of  Lake  Olitario.  On  the  same  day,  the  Maryland 
delegates  signed  the  Articles  of  Confederation. 

A  controven^  had  long  existed  between  New  York  and  Maasachusetta^  rela- 
tiVe  to  their  respective  rights  and  boundaries.  They  daimed  under  conflictiDg 
charters.  Massachusetts  claimed  under  the  charter,  granted  by  William  aod 
Mary  in  1692,  incorporating  into  one  Provinoe,  under  the  name  of  MasBachoeetts 
Bay,  the  old  Colony  of  Massachusetts  Bay  diartered  by  the  Ooimcfl  at  Ffy- 
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meroe  of  the  United  States.  His  associate  commissioneis  were 
Alezander  Hamilton,  Egbert  Benson,  Jaznes  Dnane,  Leonard 
GaoseToort  and  Bobert  G.  liyingston. 

moath,*  Marofa  19,  1<{27;  the  Colony  of  Plymouth  chartered  by  the  same 
Council  in  1629 ;  the  Ldaoda  of  Nantucket  and  Martha's  Vineyard,  purchased  from 
the  Indians  at  an  early  day;  the  Province  of  Maine  granted  by  Charles  I  to  Sir 
Ferdinando  Gorges  in  1639,  and  the  French  Province  of  Acadie.  New  York 
claimed  under  the  diarter,  granted  by  Charles  II,  in  1664,  to  the  Duke  of  York, 
pMBing  through  and  dividing  into  two  parts,  the  Massachusetts  charter. 

Oi^mng  grants  of  the  territory  in  dispute,  particulariy  along  the  eastern 
portion,  were  made  by  the  two  governments,  leading  to  collisions  attended  with 
vioieiioe  and  bloodshed.  So  much  was  this  the  case,  that  in  1756,  during  the 
old  French  war,  the  regulars  were  interposed  to  quiet  the  strife  between  the 
befligerentBL  In  1773,  commissioners  met  at  Hartford,  and  settled  the  boundary 
line  between  the  two  parties  at  the  east^  although  the  line  was  not  actually  run 
until  1787. 

It  was  not  until  1784  that  Massachusetts  followed  the  example  of  New  York 
in  the  cession  to  the  Union  of  her  western  territory.  In  November  of  that 
year,  she  authorised  her  delegates  in  Congress  to  cede  such  part  of  her  lands 
between  the  Hudson  and  the  Mississippi,  in  such  manner  and  on  such  conditions 
18  they  might  ihink  proper  and  suitable. 

Aooordmgly,  on  the  19th  of  April,  1785,  as  before  remarked,  two  of  her 
delegates,  Samud  Holten  and  Bufus  King^  executed  a  deed  of  cession  to  the 
XFnited  States,  of  all  the  territory  westward  of  a  line  twenty  miles  west  from 
the  Niagara  Biver  down  to  Pennsylvania. 

*  After  the  charter  of  Sir  Walter  Baleigh  was  forfeited  by  his  attainder  of  High 
IVeMon,  James  I,  for  the  purpose  of  oolonizing  North  America  between  the  34 
ttid  45^  N.  lat.,  granted  a  charter,  on  the  lOih  April,  1606,  to  a  London  company, 
and  one  foimed  principally  at  Bristol  and  Plymouth.  The  former,  whose  settlement 
WW  to  be  known  as  the  first  Gdony  of  Virginia,  oould  ooloniie  between  34  and  41® 
N.  lit ;  the  latter,  its  settlement  distinguished  as  the  second  Colony  of  Virginia, 
WM  to  eoloniae  between  the  38  and  46®  K.  latitude. 

On  the  23d  of  May,  1609,  the  London  Co.  obtained  a  new  charter,  with  a  separate 
gnot  of  territoiy,  vis.,  two  hundred  miles  north  and  south  of  Point  Comfort,  and 
vest  to  the  Pacific,  with  the  islands  within  one  hundred  miles  of  the  Atlantic  and 
Pteifie  ooasts  within  the  above  prednot  On  the  3d  of  November,  1620,  the  Plymouth 
Co.  alao  obtained  a  new  charter,  called  the  Ghreat  Patent,  issued  to  forty  noble  and 
wetlthy  persona,  vesting  them  with  jurisdiction  over  the  North  American  region 
from  the  40  to  48®  N.  lat.,  excepting  where  "  any  other  Christian  prince  or  people'* 
wem  in  letoal  possession.  This  Co.  was  thereafter  known  as  the  Counefl  for  New 
England,  it  and  the  London  Co.  dividing  between  them  the  whole  North  American 
Continent  under  the  English  claim,  by  a  line  nearly  accordant  with  the  present 
■lave  and  non-slave  line,  into  the  New  England  and  Virginia  Provinces. 

In  1635,  the  Conndl  for  New  England  surrendered  their  charter  after  dividing 
their  territory  into  twelve  Provinces,  to  eight  of  their  number  (among  them  the  Mar- 
V^  of  Hamilton,  the  Earl  of  Sterling  and  Ferdinando  Gorges)  requesting  the  King 
to  isioe  charters  to  them,  wUeh  was  accordingly  done. 

20 
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The  Comrentkni  (at  whidi  Measia.  Hamahcm  and  Benson  only 
attended)  was  lield  at  Anniqpolia)  September  eleventh  to  fou^ 
teenth,  in  the  above  year  and  leoonuneoded  the  Philadelphia  Con- 

The  odI^  oolUimetBj  bctweai  the  two  Stato^  after  tfaeir  mpecCiTe  oemni^ 
related  to  the  Lidiaii  lands  west  of  the  Ddaware  nrer.  MaaBaduifletti  dtimed 
under  her  cliarter;  New  York  under  treaties  with  the  Iroqaoisi  the  fixmer  pcw- 
sesBors  of  the  soil 

The  ninth  article  of  the  Confederation  prescribed  the  erection  of  a  tribunal 
lor  the  a^adication  of  territorial  daims  between  the  serenl  States^  and  Umik' 
dinaetts  (May  27thy  1784)  petitioned  OngresB  lor  the  apiKMntment  0^ 
Coort^  tfans  ptorided  for,  to  decide  between  her  and  New  YoHl 

On  the  11th  of  Norember,  1784,  the  Legidatore  of  MasBaduiaetts  qypointed 
John  Lowell  and  James  SoDiTan,  with  their  then  delegates  in  Congresa^  m, 
£.  Geny,  &  Holten,  Gea  Patridge  and  Bofas  King,  her  agents^  and  on  the 
next  day,  New  Yoric  appointed  as  agents  on  her  part^  John  Jay,  James  Doaiu^ 
Bobert  K  livingston,  Egbert  Benson  and  Walter  livingston. 

On  the  twenty-foorth  of  December  following,  the  reapectiTe  agents  aasembled 
at  Trenton,  where  Congress  was  sitting,  and  agreed  npon  oommissionerB  tofim 
a  court  for  the  trial  of  the  controyersy ;  and  Congress  adjoomed  to  meet  at  Kev 
York  on  the  eleventh  of  the  succeeding  January.  Delays,  howerer,  ooconed 
as  to  the  trial  of  the  matter,  and  the  conferences  were  extended  fiu-into  the  yeir 

1785.  The  agents  of  both  States  then,  supposing  they  could  settle  the  mstter 
better  among  themselves  than  by  a  Federal  Court^  requested  their  reapectrre 
Legislatures  to  anthorize  them  so  to  do.    Consequently,  on  the  28th  of  April, 

1786,  the  Legislature  of  New  York  iq;ypointed  John  Haring,  Melancthon  Smith, 
Bobert  Yates  and  John  Lansing,  Jr.,  associate  agents  with  Messrs.  Duane,  Bensoa 
and  Bobert  B.  Livingston,  m  place  of  John  Jay  and  Walter  Livingston,  who,  by 
reason  of  their  offices  under  the  United  States,  had  resigned.  The  agents  were 
authorized  to  settle  the  controversy  otherwise  than  by  the  Federal  Court,  ind  in 
such  manner  as  they  should  judge  most  conducive  to  the  interest  of  the  Stit& 

On  the  fifth  of  July  in  the  above  year,  the  Legislature  of  Mawachuaettt 
empowered  by  act  her  agents,  appointed  relative  to  the  controversy  (visL,  John 
Lowell,  James  Sullivan,  Theophilus  Parsons  and  Bufiis  King,  iqppointed  26th 
April,  1784  ),  also  to  settle  the  dispute  otherwise  than  by  a  Federal  Court,  if  thej 
should  judge  it  expedient 

The  agents  of  the  respective  States  assembled  at  Hartford,  Connecticut,  on 
the  30th  of  November,  1786,  and  on  the  sixteenth  of  December  foUowing 
signed  their  article  of  agreement  in  settlement  of  the  controversy. 

Massachusetts  ceded  to  New  York  all  claim  to  jurisdiction  west  of  the  present 
east  line  of  the  latter,  and  received  from  New  York  the  pre-emption  right  of  sal^ 
from  the  Indians,  and  all  her  other  right  and  title  (she,  however,  retaining  the  jo* 
risdiction)  to  230,400  acres  between  the  Oswego  and  Chenango  rivers,  and  to  a 
tract  west  of  a  line  commencing  eighty-two  miles  west  of  the  northeast  comer 
of  Pennsylvania,  and  miming  thence  due  north  through  Seneca  lake  to  Lake  On- 
tario, amounting  to  about  five  millions  of  acres.  One  mile  in  depth  along  the  east 
shore  of  the  Niagara  river,  and  extending  its  whole  length  was,  however,  re- 
served to  New  York, 
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Tendon  of  1787,  which  framed  the  Constitution  of  the  United 
States. 
On  the  80th  of  November,  1786,  Mr.  Livingston,  with  the  other 

Tbese  lands  to  MMBnchnaetta,  were  to  be  exempt  from  all  taxes  whatsoeyer, 
80  long  as  she  retained  them,  as  well  as  from  rents  and  services  in  any  grant 
made  by  her.  It  was  agreed  that  New  York  should  not  cede  the  jurisdiction 
without  the  consent  of  Massachusetts,  while  the  latter  remained  the  owner;  that 
ICaaeachnsettB  might  hold  treaties  with  the  Indians  relative  to  the  right  of  soil, 
with  armed  force  if  necessaiy;  that  she  might  sell  her  preoption  right^  and 
the  grantees  be  authorized  to  extinguish  the  Indian  claim;  that  no  purchase 
from  the  Indians  of  such  grantee,  however,  should  be  valid  unless  in  the  presence 
and  by  the  approval  of  a  superintendent,  appointed  by  Massachusetts,  and  be 
fiirthennore  confirmed  by  that  State;  and  that  for  fifteen  years  after  such  con- 
firaiation  the  said  lands  should  be  exempt  from  all  general  and  State  taxes,  but 
not  from  duties  or  imposts,  or  town  and  county  taxes. 

On  the  1st  of  April,  1788,  Massachusetts  contracted  to  Oliver  Phelps  and 
Nathaniel  Gorham,  of  that  State,  and  representing  a  company  formed  of  them- 
selves and  others,  associated  for  the  purchase  of  the  lands,  the  preemption  right 
to  the  whole  of  the  ceded  six  miUions,  the  sum  to  be  paid  being  $1,000,000, 
payable  in  three  annual  installments,  in  certificates  of  "  Massachusetts  consolida- 
ted stock." 

Phelps,  on  the  8th  of  July,  1788,  held  a  treaty  at  Buffalo  with  the  Seneca 
iDdiana^  and  obtained  their  title  to  about  two  million,  six  hundred  thousand  acres, 
lying  in  the  eastern  part  of  the  purchase  from  Massachusetts,  the  Indians  refu- 
BDg  to  convey  west  of  the  Genesee  river  (the  boundary,  as  they  alleged, 
between  the  white  and  red  man),  except  about  two  himdred  thousand  acres, 
called  the  Mill  Seat  Tract,  and  now  comprising  the  city  of  Rochester,  which,  on 
PhelpB  expressing  a  desire  for  a  mill-seat,  they  conveyed  to  him. 

On  the  fc^wing  twenty-first  of  November,  Massachusetts  conveyed  to  Phelps 
and  Gorham  all  her  right  and  title  to  the  above  two  million,  six  hundred  thou- 
aod  acres. 

This  tract  was  divided  by  the  grantees  into  townships,  six  nules  square, 
which  were  subdivided  into  lots  of  various  sizes.  Up  to  November,  1790,  they 
had  sold  in  it  about  fifty  townships.  On  the  eighteenth  of  that  month  they  sold 
to  Robert  Morris,  of  Philadelphia  (the  celebrated  financier  of  the  Revolution), 
the  residue  of  the  tract  (except  two  tovniships),  amounting  to  upwards  of  a 
million  and  a  quarter  acres,  mostly  in  the  north  and  south  parts  of  the  tract 
Honis  soon  after  sold  the  same  to  Sir  William  Pultney,  which,  with  other  lands, 
added  by  the  latter,  became  known  as  the  '^Pultney  Estate." 

Fhdps  and  Gbrham  having  paid  about  one-third  of  the  purchase  money  of 
tile  whole  region  purchased  firom  Massachusetts,  failed  to  meet  the  installment 
doe  1789—90.  The  State  thereupon  prosecuted  their  bonds,  and  after  a  pro- 
tracted negotiation,  they,  on  the  10th  of  March,  1791,  reconveyed  to  the  State 
the  whole  c^  the  lands,  the  Indian  title  to  which  they  had  not  extinguished,  viz., 
the  region  west  of  the  GFenesee  river,  excepting,  however,  the  Mill  Seat  Traot 

Two  days  after,  Massachusetts  contracted  to  Samuel  Ogden,  acting  for  Robert 
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New  York  commissioneTs  on  the  M{U9sachiisett8  controyersy,  met 
the  commissioners  of  the  latter  State  at  Hartford,  Connecticfati 
where  the  controversy  was  definitively  settled- 
Morris,  all  the  lands  thus  reoonveyed  to  her  by  Phelps  and  Gbrham,  amoantmg  to 
about  three  millions,  two  hundred  thousand  acres,  resenring,  however,  one- 
sixteenth  part,  which  John  Butler  had  contracted  for  with  Phelps  and  Goiham, 
prior  to  their  reoouTeyance. 

On  the  eleventh  of  May  ensuing,  the  said  St^te  conveyed  to  Moths  the  above 
lands,  including  the  reserved  sixteenth  part^  Butler  having  assigned  his  right  to 
Morris. 

In  December,  1792,  and  in  February  and  July,  1793,  Morris  sold  to  Heraian 
Leroy,  John  linklaen,  Gkrrit  Boon,  William  Bayard  and  Matthew  darlaon,  in 
fbur  separate  deeds,  the  whole  of  these  lands,  except  one  tract  of  five  hun- 
dred thousand  acres,  caUed  afterward  the  Morris  Reserve.  He  agreed,  for* 
thermore,  to  extinguish  the  Indian  title  to  the  lands  which  he  subeeqaently  did, 
viz.,  in  September,  1797,  with  the  exception  of  certain  Indian  reservations^  among 
them  those  of  the  Allegany,  Cattaraugus,  Buffalo,  Tonawanda  and  ToacarenL 

The  above  mentioned  grantees  of  Morris  had  purchased  the  lands  with  the 
funds  of,  and  held  them  in  trust  fbr  certain  Holland  aq>ita]i8ts,  the  latter  being 
unable,  as  aliens,  by  the  then  laws  of  New  York,  to  hold  real  estate. 

Acts  were,  however,  subsequently  passed  to  meet  the  difficulty,  and  the 
whole  land  was  conveyed  by  the  then  trustees  (changes  having  be^i  made 
among  them),  in  three  deeds,  to  certaui  individuals,  composing  three  sepante 
brand^  of  the  Holland  Land  Company. 

After  the  Hartford  settlement.  New  York  found  herself  in  the  pooocamoa  of 
about  seven  million  of  acres  of  public  lands.  On  the  22d  of  March,  1791,  ths 
Legislature  authorized  the  Commissioners  of  the  Land  Office  to  sell  these  landi^ 
except  those  in  the  southern  district,  those  reserved  by  law  to  the  use  of  the 
State,  lands  in  Canaan,  Columbia  county,  and  those  set  apart  for  the  nse  of  the 
army  in  Herkimer  county. 

Pursuant  to  this  authority,  the  commissioners  sold  upwards  of  five  nuQioni 
and  a  half  acres  to  various  individuals,  Alexander  McComb  purchasing  over  two 
and  a  half  millions. 

There  remained  to  New  York  a  teillion  and  a  half  acrea  Of  these^  five 
hundred  thousand  were,  pursuant  to  a  recommendation  of  Qovemor  Lewid^ 
made  on  the  5th  February,  1805,  set  apart  by  the  Leg^sIatuTe  on  the  second 
of  the  succeeding  April,  for  the  use  of  oommon  schools,  and  became  the  basiB  of 
the  present  Common  School  Fund  of  the  State. 

Sixteen  years  later,  the  Constitution  of  1821  ordained  that  the  proceeds  of 
the  public  lands,  not  reserved  or  appropriated  to  the  public  use,  or  ceded  to  the 
United  States,  thereaftjer  to  be  sold,  ^ould,  with  the  existing  School  Fund,  beoooe 
a  peipetual  fund,  the  interest  to  be  applied  to  the  common  schools  of  the  State. 

In  accordance  with  this  provision,  the  lands,  amounting  to  nine  hundred  and 
mnety-K)ne  thousand  six  hundred  and  fifty-nine  acres,  were  transferred  to  the 
School  Fund,  three-quarters  of  which  fund,  before  and  since  1821,  have  been 
derived  fix>m  these  lands. 
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In  1788  duoiodlor  livingston  was  a  member,  from  the  oily  of 
New  York,  of  the  New  York  State  Convention,  which  ratified  the 
United  States  Gonstitation,  he  voting  for  the  ratification. 

Li  Apxi],  1789,  he,  as  Chancellor,  administered  the  oath  of  office 
to  Washington,  in  the  dty  of  New  York,  on  his  first  inauguration 
to  the  Piesidaicy. 

In  1790  the  Chancellor  was  appointed,  by  an  act  of  the  Legis- 
latnrei  March  sixth,  one  of  the  commissioners  on  the  subject  of  the 
controversy  between  the  State  of  New  York  and  Vermont^  The 
New  York  commissioners  met  commissioners  appointed  by  Ver- 
mont, and  by  declaring  the  consent  of  New  York  that  the  State 
of  Vermont  should  be  admitted  into  ihe  Union,  and  relinquishing 
on  that  event  all  jurisdiction  over,  and  ceding  certain  lands  to  her, 
terminated  in  a  friendly  manner  the  dispute. 

In  1791  the  post  of  Minister  to  France  was  tendered  to 
Chancelloz  Livingston  by  Washington,  which  he,  however,  de- 
clined. 

On  the  27th  of  March,  1798,  an  act  repealing  "An  act  for  grant- 
ing to  John  Fitch  the  sole  right  and  advantage  of  making  and 
employing  the  steamboat  by  him  lately  invented,"  (passed  March 
19, 1787)  and  vesting  in  Bobert  R  Livingston  privileges  similar 
to  Aose  granted  to  Fitch,  for  the  term  of  twenty  years  from 
the  passage  of  the  act^  passed  the  New  York  Legislature.  The 
bill  was  introduced  by  Dr.  Samuel  L.  Mitchell,  then  a  member  of 
the  Assembly,  on  the  ground  that  Mr.  Livingston  was  represented 
as  possessed  of  a  mode  of  applying  the  steam  engine  to  propel  a 
boat  on  new  and  advantageous  principles,  but  deterred  from  carry- 
ing the  same  into  effect  by  the  existence  of  the  above  law  concern- 
ing Fitch,  wbo,  it  was  fiirther  suggested,  was  either  dead  or  had 
withdrawn  himself  from  the  State,  without  an  attempt  for  more 
than  ten  years  at  carrying  the  law  into  effect 

The  act  relative  to  Mr.  Livingston  was  granted  under  the  pro- 
viso, that  he  should,  within  twelve  months  from  the  passage  of 
the  act,  prove  to  the  Governor,  Lieutenant-Governor  and  Surveyor- 
General,  or  a  majority  of  them,  his  having  built  a  boat  o^at  least 
twenty  tons  capacity,  propelled  by  steam,  whose  speed  on  the 
Hudson  river  was  not  less  than  four  miles  an  hour,  and  that 

*  Laws  of  New  Tork,  178^96,  p.  13. 
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he  should  at  no  time  omit  for  one  year  to  have  such  aboat  plying 
between  New  York  and  Albany.* 

In  1801  Mr.  Livingston  (relinquishing  his  Chanoellorship) 
accepted  the  post  of  Minister  to  France,  conferred  on  him  by 
Jefferson  among  the  first  acts  of  the  latter's  administration. 

Napoleon  was  at  that  time  first  Consul.  Mr.  livingston  was 
the  efficient  and  prominent  agent,  while  at  his  court,  in  the  pQ^ 
chase  of  Louisiana,  addressing  a  memoir  on  that  subject  to  die 
French  Government 

Seven  days  before  the  arrival  of  Mr.  Monroe,  as  special  miniater 
for  the  furtherance  of  the  object^  Napoleon  announced  to  the 
Bureau  of  State  his  determination  to  sell  whatever  American  terri- 
tory he  had  obtained  firom  Spain.  The  Louisiana,  purchase  was 
effected  for  $15,000,000. 

While  in  Paris,  Mr.  Livingston  formed  an  intimacy  wiihBobert 
Fulton,  and  by  his  counsels  aad  money  assisted  the  latter  very 
materially  in  the  introduction  of  steam  navigation. 

After  his  resignation  as  minister,  he  returned  to  America  in 
June,  1805,  and  on  the  26th  of  February,  1818,  he  died  at  CIe^ 
mont,  Columbia  county.  New  York,  in  the  sixty-sixtii  year  of  his 
age. 

Mr.  Livingston  was  taU  and  weU  proportioned;  of  imposing 
presence,  easy  and  pleasant  in  discourse  and  in  manner  graoefol 
and  courteous.  His  private  life  was  imbued  with  pure  morals 
and  true  piety,  as  his  public  had  been  with  integrity  and  patriot^ 
ism.  He  was  generous  to  the  poor,  disinterested  in  his  fiiend- 
ship  and  honorable  in  his  intercourse  with  his  fellow-men.* 

Mr.  Livingston  was  married  to  Mary  Stevens,  daughter  of  Jolin 
Stevens,  of  New  Jersey,  by  whom  he  had  two  daughters. 

^  Dr.  Mitchell  wrote  thus  to  a  friend :  "  Upon  this  occasion  the  wags  and  tfaA 
lawyers  in  the  house  were  generally  opposed  to  my  bilL  I  had  to  encounter 
all  their  jokes  and  the  whole  of  their  logic.  One  main  ground  of  their  objectioQ 
was,  that  it  was  an  idle  and  whimsical  project,  unworthy  of  legisktiTe  atten- 
tion." 

Ezra  L'Hommedieu,  then  a  Senator,  also  states,  that  the  implication  of  Kr. 
Livingston  was  a  standing  subject  of  ridicule  throughout  the  session,  and  that 
the  younger  members  would,  sometimes,  when  in  the  mood,  call  up  "the  steam- 
boat bill"  for  diversion,  at  the  expense  of  the  project  and  its  supportei& 

'  Life  of  Chancellor  Livingston  by  Dr.  Francis;  Herring's  Portrait  QaOeiy, 
voL  4. 
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He  was  for  many  years  President  of  the  Academy  of  Fine  wAjrts, 
established  in  New  York  in  1801,  adding  to  it  a  collection  of  busts 
and  fltatuesy  and  was  instrumental  in  obtaining  for  it^  through 
Napoleon,  a  number  of  rich  prints  and  paintings.  He  was  also 
president  of  an  agricultural  society,  and  much  devoted  to  the 
improvement  of  agriculture.  He  introduced  the  merino  sheep  into 
the  State  of  Ne  w  York,  as  weU  as  doyer,  a  better  breed  of  domestic 
cattle,  and  the  use  of  gypsum  or  plaster  of  Paris  upon  land. 

Mr.  liyingston  was  also  a  vigorous  writer.  In  1787  he  pub- 
lished an  oration  delivered  before  the  Society  of  the  Cincinnati; 
and  in  1808  an  Address  to  the  Society  for  the  Promotion  of  TJseM 
Alts,  established  in  1798,  mainly  through  his  exertions.  He  also 
contributed  many  papers  to  the  transactions  of  this  society;  pub- 
lished a  work  on  the  merino  sheep  and  essays  on  agriculture.  His 
latest  production  was  a  paper  on  agriculture,  written  only  a  few 
days  before  his  last  illness.  In  it  he  shows  the  capabilities  as  to 
scnl,  dimate,  fertility,  resources,  &c.,  of  this  country,  the  value  of 
horticultural  labor,  and  the  reciprocity  between  agriculture  and 
numu&ctures. 

Mr.  Livingston  was  likewise  an  orator,  and  a  profound  classical 
and  historical  scholar. 


JOHN  LANSING, 

BON    or    OERRIT    LAMSINO, 

Was  bom  in  the  city  of  Albany  on  the  80th  of  January,  1754. 

He  studied  law  with  Bobert  Yates  (Chief  Justice)  in  Albany, 
and  with  Mr.  Duane  in  the  city  of  New  York. 

In  1776  and  1777,  he  was  the  military  secretary  of  Major- 
General  Schuyler,  co^unaader  of  ihe  nortibem  dei»iment,  and 
who  was  engaged  in  the  summer  of  the  latter  year  in  active  ope- 
rations to  resist  the  advance  of  Burgoyne.  In  a  letter*  to  James 
Dnane,  dated  at  Saratoga  (now  SchuylerviUe)  on  the  80th  of  No* 
"vember,  1776,  Mr.  Lansing  declined  accepting,  by  reason  of  his 

'  Jonmal  of  New  York  Provincial  Congress^  vol  %  248. 
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holding  the  above  post  under  General  Schuyler,  a  commisaion  of 
lieutenant  in  the  new  levies  of  troops,  to  which  he  had  been 
appointed. 

After  being  admitted  to  the  bar,  Mr.  Tiansing  pursued  his  pro- 
fession in  the  dty  of  Albany. 

From  1780-1  to  1784,  he  was  a  member  of  Assembly  (  4th,  5tl^ 
6th  and  7th  sessions,  the  latter  commencing  January  2lBt  a&d 
ending  Hay  12th)  firom  the  city  and  county  of  Albany. 

On  the  8d  of  February,  1784,  he  was  appointed  a  member  of 
Congress,  under  the  Articles  of  Confederation,  and  on  the  twenty- 
sixth  of  October  following,  was  reappointed. 

On  the  13th  of  January,  1786,  he  was  elected  Speaker  of  the 
New  York  Assembly.  On  the  twenty-eighth  of  April  fdlowing, 
he,  together  with  John  Haring,  Melancthon  Smith  and  Bobert 
Yates,  was  appointed  (in  place  of  John  Jay  and  Walter  liying- 
ston,  resigned)  on  the  conunission  that  met  at  Hartford,  in  that 
year,  and  made  final  decision  of  the  territorial  claims  of  New 
York  and  Massachusetts. 

On  the  twenly-ninth  of  September,  in  the  same  year,  he  was 
appointed,  by  the  Council  of  Appointment,  Mayor  of  Albany. 

In  1786  he  was  again  elected  a  member  of  Assembly  (10th  ses- 
sion, commencing  January  12th  and  ending  April  21st)  firom 
the  city  and  county  of  Albany. 

On  the  26th  of  January,  1787,  he  was  once  more  delegated  a 
member  of  Congress  under  the  Confederation. 

On  the  sixth  of  March,  in  the  same  year,  the  New  York  Legis- 
lature appointed  him  one  of  the  three  delegates  (Alexander  Ham- 
ilton and  Bobert  Yates  being  the  other  two)  to  the  Philadelphia 
Convention,  which  assembled  on  the  twenly-fifth  of  May,  and 
framed  the  Constitution  of.  the  United  States.  Mr.  Lansing, 
together  with  Mr.  Yates,  was  opposed  to  the  principles  of  the  Con- 
stitution, as  presenting  a  system  of  consolidated  govemment  at 
variance  with  the  rights  of  the  States ;  retired  from  the  Conv^tion, 
with  Mr.  Yates,  on  the  fifth  of  July,*  before  the  Constitution  had 
been  definitely  settled  upon  by  that  body,  but  not  until  it  was  seen 
how  it  was  to  be  established,  and  published  his  reasons  for  so  doing; 
in  a  letter,  jointly  with  Mr.  Yates,  to  Governor  George  Clinton.* 

>  Secret  Piooeedings  and  Debates  of  the  Ck>nyention,  1787,  pp.  225^  303. 
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la  1788  Mr.  Lanfiing  was  a  member,  jGrom  Albany  city  and 
ootmty,  of  the  New  York  State  Cony^ition,  which  ratified  the 
Federal  Cbnstitation,  he  voting  against  the  ratification. 

On  the  12th  of  December,  1788,  the  Assembly  of  New  York 
(12th  session)  reelected  him  speaker. 

By  the  act  of  March  6th,  1790,  he  was  appointed  by  the  L^is- 
latare  one  of  the  commissioners  on  the  part  of  the  State  of  New 
York,  to  settle  the  controyersy  of  that  State  with  Vermont;  and 
(m  the  twenty«eighth  of  September  following,  he  was  appointed 
one  of  the  justices  of  the  Supreme  Court  of  the  said  State. 

In  the  succeeding  year,  by  an  act  of  the  Legislature,  passed  on 
the  sixth  of  July,  he  was  appointed  one  of  three  commissioners 
(Bobert  Yates  and  Abraham  Van  Yechten,  the  other  two)  to 
determine  the  claims  of  citizens  of  the  State  of  New  York  to  lands 
situated  in  Vermont,  ceded  by  New  York  at  the  settlement  of 
the  controyersy,  and  what  portion  of  certain  moneys  ($80,000) 
each  claimant  should  receiye. 

On  the  15th  of  February,  1798,  Judge  Iiansing  receiyed  the 
appointment  of  Chief  Justice  of  the  New  York  Supreme  Court, 
in  place  of  Chief  Justice  Bobert  Yates,  who  had  resigned  under 
the  Constitutional  limit  of  sixty  years. 

On  the  2l8t  of  October,  1801,  Chief  Justice  Lansing  was  ap- 
pointed Chancellor  of  the  State  of  New  York,  in  place  of  Chan- 
oellor  Bobert  R  Idyingston,  who  had  also  resigned  under  the 
aboye  limit 

In  February  1804,  Chancellor  Lansing  was  nominated,  by  a 
legislatiye  republican  caucus,  to  the  office  of  Gt>yemor  of  the 
State  of  New  York,  but  in  a  letter  on  the  eighteenth  of  that 
month,  declined  the  nomination. 

On  the  28th  of  January,  1817,  he  was  appointed  a  Begent  of 
the  TJniyersity, 

In  1824,  he  was  chosen  a  Presidential  Elector  firom  the  city  and 
ooonty  of  Albany,  and  was  appointed  Secretary  of  the  Electoral 
Board. 

He  died  on  the  12th  of  December,  1829,  in  the  seyenty-sixth 
year  of  his  age. 

Mr.  Lansing  possessed  a  large  handsome  person,  with  remark- 
ably fine  r^ular  features;  eyes  and  complexion  light.    He  had 

21 
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good  powers  of  conyerBation;  was  dignified  and  kind  in  manner, 
and  of  varied  information. 

He  was  married  in  1781  to  Miss  Bay,  daughter  of  Bobert  Bay 
of  New  York,  by  whom  he  had  four  diildien,  all  daughters. 

He  is  the  author  of  a  small  volume  entitled  "Beports  of  Select 
Cases  in  Chancery,  and  the  Supreme  Court  of  the  State  of  New 
York,  in  1824  and  1826,"  viz.:  In  Chancery,  Lansing  v.  The 
Albany  Insurance  Company,  March  24,  1824;  Egberts  v.  Lansing, 
September  7,  1824;  Lansing  v.  Qoelet  Supreme  Court,  Olobe 
Insurance  Company  v,  Lansing,  February  Term,  1826.  Published 
at  Albany,  1826* 


JAMES  KENT, 

SON   or   MOSS    KBNT, 

Was  bom  July  81st,  1768,  in  the  town  of  Fredericks,  then  in 
Dutchess,  now  in  Putnam  county.  New  York. 

He  entered  Yale  College  in  September  1777,  and  graduated 
^  thence  in  September,  1781,  the  college  in  the  interim  having  been 
temporarily  broken  up  by  the  British  troops. 

In  the  last  mentioned  year  he  entered  as  a  student  at  law  in  the 
office  of  Egbert  Benson,  then  Attorney-General  of  the  State. 

He  was  admitted  to  the  bar  in  January,  1786,  and  removed  to 
Poughkeepsie,  where  he  engaged  in  the  practice  of  his  profession. 

In  1791,  and  in  1792-S,  he  was  a  member  of  Assembly  from 
Dutchess  county. 

He  was  nominated,  in  April,  1798,  to  Congress  as  a  Bepresen- 
tative  of  Dutchess  county,  but  was  defeated  in  the  election.  He 
then  removed  to  the  city  of  New  York. 

In  December,  1798,  he  was  chosen  Professor  of  Law  in  Colnni' 
bia  College,  and  in  November,  1794,  entered  upon  his  duties. 

In  February,  1796,  he  was  appointed  by  Governor  Jay  a  Master 
in  Chancery  (there  being,  at  that  time,  but  two  Masters  in  the 
State),  and  in  1796-7,  was  a  Member  of  Assembly  from  the  cit^ 
of  New  York. 
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By  aa  act  passed  the  24th  of  March,  1797,  he  was  appointed  a 
Gommisaioner,  with  Bobert  Yates  and  Vincent  Matthews,  to  settle 
the  title  to  disputed  lands  in  the  county  of  Onondaga.^ 

On  tiie  twenty-eighth  of  the  same  month,  he  was  made  Becorder 
of  the  city  of  New  York,  holding  the  office  in  conjunction  with 
that  of  Master  in  Chancery, 

In  1798,  he  resigned  his  Professorship  in  Columbia  College. 

On  the  6th  of  February,  1798,  he  was  appointed  a  Justice  of 
the  Supreme  Court  of  the  State  of  New  York,  and  originated  the 
practice,  followed  to  the  present  day,  of  delivering  a  written, 
aigamentatiye  opinion  in  every  case  of  sufficient  importance  to 
become  a  precedent 

He  was  chosen,  on  the  8d  of  February,  1800,  a  Begent  of  the 
University. 

In  1801  (act  of  April  8th)  he  and  Jacob  Badcliff  were  appointed 
to  revise  the  laws  of  the  State.*  The  revision,  in  two  volumes, 
was  published  in  January  and  April,  1802. 

On  the  2d  of  July,  1804,  he  was  appointed  Chief  Justice  of  the 
New  York  Supreme  Court,  and  so  continued  imtil  the  26th  of 
February,  1814,  when  he  was  appointed  Chancellor  of  the  State. 
His  decisions,  as  the  latter,  are  embodied  in  seven  volumes  of 
reports,  William  Johnson,  Beporter. 

He  was  a  member,  in  1821,  from  the  city  and  coimly  of  Albany, 
of  the  convention  (convening  at  Albany,  August  28th,  and  ad- 
journing November  10th)  by  which  the  second  constitution  of  the 
State  was  formed. 

In  1823  (July  31st)  he  resigned  the  office  of  Chancellor,  under 
the  constitutional  limit,  having  attained  the  age  of  sixty,  and  in 
the  autumn  he  again  fixed  his  residence  at  the  city  of  New  York, 
having  previously  resided  in  the  city  of  Albany. 

In  the  succeeding  year  he  was  once  more  chosen  a  Professor  of 
Law  in  Colmnbia  CoU^,  and  in  that  year  delivered  a  course  of 
htw  lectures,  comprising  nearly  all  the  subjects  that  are  embraced 
m  his  Commentaries  and  including  some,  such  as  the  rules  of  pro- 
oedare  and  pleading  in  civil  actions  and  the  law  of  crimes  and 
punishments,  that  are  there  omitted. 

*  Laws  of  New  York,  vol  3  (Greenleaf  *s  ecL ),  p.  426. 
"  LawB  of  New  York,  1801,  p.  215. 
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He  repeated  this  oouise  of  lectaies  in  1826,  bat  after  that  yeari 
although  he  stall  letained  the  ofELce  and  title  of  piofessoi,  his  lahois 
as  such  were  diseontinued. 

In  the  following  year  he  published  the  first  yolome  of  his  CSom- 
mentaiies  on  Am^can  Law,  embracing  that  portion  of  his  lectures 
which  he  had  then  revised  and  enlarged. 

In  1828,  he  was  chosen  President  of  the  New  York  Histoiical 
Society. 

In  1880,  his  Commentaries,  in  four  volumes,  complete,  were 
published. 

On  the  12th  of  December,  1847,  he  died,  at  the  city  of  New 
York,  aged  eighty-four  years. 

Judge  Kent  was  small  in  person,  vivacious  in  speech  and 
manner,  quick  and  energetic  in  action,  with  strong  features,  dark 
eyes  and  complexion.  Both  in  his  public  and  private  li&  he  was 
unimpeachable  in  his  integrity.  His  industry  was  remarkable, 
his  demeanor  courteous,  and  he  was  kind  and  accessible  in  bis 
intercourse  witih  the  world. 

In  1785,  he  married  Miss  Bailey.  He  had  three  chUdren,  a  sod 
and  two  daughters. 

WORKS  AND  ADDRESSES  OF  JAMES  KENT. 

Dissertations,  being  the  preliminary  part  of  a  course  of  Law 
Lectures,  1795. 

Eevision  of  the  Laws  of  New  York  (with  Judge  Radcliflf),  1802. 

Lecture,  introductory  to  a  course  of  Law  Lectures  in  Columbia 
College,  February  2, 1824. 

Commentaries  on  American  Law  (vol.  1,  published  in  1826; 
vol.  2,  1827;  vol.  8,  1828;  vol.  4,  1830).  The  work  has  passed 
through  nine  editions. 

Discourse,  as  President,  before  the  New  York  Historical  Society, 
December  6,  1828. 

Notes  to  the  Charter  of  the  City  of  New  York,  with  a  Treatise 
on  the  powers  and  duties  of  the  Mayor,  Aldermen  and  Assistant- 
Aldermen,  and  a  Journal  of  the  New  York  City  Convention  for 
revising  and  amending  the  City  Charter,  beginning  June  23d  and 
ending  September  28,  1829. 

Address  before  the  Phi  Beta  Eappa  Society  of  Yale  CoU^ 
September  13, 1831. 


CHIEF  JUSTICES. 


JOHN  JAY, 

Appointed  by  the  Conyentioii  of  Bepresentatiyes  of  the  State 
of  New  York,  on  the  8th  of  May,  1777;  commissioned  by  the 
Council  of  Appointment,  under  the  Gonstitation  of  1777,  on  the 
seventeenth  of  October  of  that  year.  Eesigned  September,  1779. 
(See  Biography.) 


KZCHAKD  MOEMS, 

IKww  ToHK  OoLonAL  Jmam  ot  YicB-AuiniLTT.  ] 
BOH    or   LEWIS    M0RBI8, 

Was  bom  at  Monisania,  Westchester  county.  New  York,  on  the 
15lh  of  August^  1780. 

He  graduated  at  Yale  College  in  1748,  and  commenced  the  study 
of  the  law. 

In  1750,  he  was  appointed  Clerk  of  the  Courts  of  Oyer  and 
Terminer  and  Gteneral  Gaol  Delivery  for  the  Colony  of  New 
York.* 

On  the  29th  of  April,  1762,  he  was  commissioned,  under  the 
hand  and  seal  at  arms  of  Gbvemor  Gtoorge  CUnton,  at  Fort  G^rge, 

1  Journal  General  Assembly,  2,  788. 
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cily  of  New  York,  attorney  at  law,  authorized  to  appear  in  all  bis 
Majesty's  Courts  of  Record  in  the  Province  of  New  York.* 

He  commenced  the  practice  of  his  profession  in  the  above  dty, 
where  he  acquired  a  large  practice. 

On  the  11th  November,  1761,  he  was  appointed  sole  Gerk  of 
the  Circuits  or  courts  for  the  trial  of  causes  brought  to  issue  in 
the  Supreme  Court  for  the  Province  of  New  York. 

On  Uie  2d  of  August,  1762,  he  received  from  Governor  Monck- 
ton  a  commission  as  Judge  of  the  Vice- Admiralty  of  the  said 
Province. 

He  continued  in  the  discharge  of  his  duties  without  salary  until 
and  including  1774* 

In  1775  he  resigned  his  office,  having  embraced  the  cause  of 
the  Colony  against  the  Crown« 

The  royal  Governor,  William  Tryon,  requested  him  to  continue 
in  the  said  office  of  Vice- Admiralty  until  more  quiet  and  profitable 
times.  His  answer  was  that  he  would  never  sacrifice  his  princi- 
ples to  his  interest^  and  that  his  office  was  at  the  Governor's  dis- 
posal.' He  then  became  a  marked  man.  Special  orders  were 
issued  by  Governor  Tryon  in  1778,  at  first  to  take  possession,*  and 
then  to  burn  his  country  seat,  in  Westchester  county,  which  were 
carried  into  effisct  and  his  estate  devastated. 

On  the  81st  of  July,  1776,  the  New  York  Provincial  Conven- 
tion appointed  him,  by  unanimous  resolution,  Judge  of  the  Hi(^ 
Court  of  Admiralty  of  the  State  of  New  York.    He,  however,  on 

'  Record  Commissions,  5,  22. 

*  Tryon*8  Report  on  the  Province  of  New  York,  1  Documentary  Hiatory, 
521. 

'  Taken  from  private  papers  in  the  possession  of  his  grandson  LeTVis  G. 
Morris,  Esq. 

4  [Copy  of  order,  In  pouewlon  (^  Lewis  O.  Morrlsl. 

By  His  Excellency  Major-Qeneral  Trion : 

Permission  is  granted  to  Lieutenant  Hunt^  of  the  corps  of  guides  or  pioneers, 
to  take  possession  of  the  house  and  farm  of  Richard  Morris,  near  Redoubt  No. 
8,  for  the  convenience  and  shelter  of  his  sister  and  eight  children,  sent  down 
from  their  homes  by  the  Rebels,  provided  it  does  not  interfere  with,  or  is  not 
wanted  for  the  King's  service. 

Given  under  my  hand,  at  Mount  Morris,  the  eighteenth  day  of  December  io 
the  eighteenth  year  of  His  Mi^esty's  reign. 

To  all  whom  it  may  concern, 

WiL  Tbzok,  Qovemor. 
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the  seoond  of  August  following,  oourteousl j  declined  the  office, 
peisonally  assuring  the  Convention  that  he  most  heartily  joined 
with  his  countrymen,  and  was  ready  to  support  them  with  his  life 
and  fortune;  but  that,  jQrom  the  situation  of  his  funily  and  property, 
the  remainder  of  his  life  was  necessary  for  attention  to  lus  own 
affidrs/ 

On  the  4th  of  March,  1778,  Mr.  Morris  was  appointed,  by  the 
Assembly  of  the  State  of  New  York,  a  Senator  from  the  southern 
district,*  in  place  of  Doctor  John  Jones,  who  had  been  appointed 
among  others  (on  account  of  the  district  being  possessed  by  the 
enemy,  precluding  an  election*),  in  the  temporary  plan  of  govern- 
ment adopted  by  the  New  York  Provincial  Convention,  on  the 
8th  of  May,  1777,  but  who  resigned  on  the  26th  February,  1778, 
by  reason  of  ill  health  and  professional  duties/ 

Mr.  Morris  continued  a  Senator  until  October,  1779. 

On  the  twenty-third  of  that  month  he  was  appointed,  by  the 
Cknmcil  of  Appointment,  Chief  Justice  of  the  Supreme  Court  of 
the  State  of  New  York,  succeeding  John  Jay,  elevated  to  the 
Chief  Justiceship  of  the  United  States. 

On  the  same  day  he  became,  by  virtue  of  his  office,  a  member 
of  the  Council  appointed  by  the  Legislature  to  carry  on  the  Gov- 
ernment in  the  southern  parts  of  the  State,  between  the  time  the 
enemy  should  abandon  or  be  dispossessed  of  the  district  and  the 
Legislature  could  be  convened. 

In  1788  he  was  a  member,  firom  the  city  and  county  of  New 
York,  of  the  State  Convention  that  ratified  the  Federal  Constitution^ 

Li  September,  1790,  he  resigned  his  office  of  Chief  Justice, 
having  arrived  at  the  constitutional  age  of  sixty,  and  retired  to  his 
estate  (Scarsdale)  in  Westchester  county,  taking  no  active  part  ii 
public  afiairs,  but  a  deep  interest  in  whatever  concerned  the  public 
welfare. 

He  died  at  Scarsdale,  on  the  11th  of  April,  1810,  in  the  eightieth 
year  of  his  age.  His  remains  repose  in  the  family  vault  in  Trinity 
Church  yard,  New  York  city. 

*  Joomal  of  New  York  Ck)nyention,  1,  550,  554. 

*  Journal  of  New  York  Assembly,  1778,  68. 

*  Jounud  of  New  York  Convention,  1,  918. 

*  Journal  of  New  York  Senate,  1778,  69. 
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Mr.  Morris  married  Sarah,  daughter  of  Henry  Ludlow*  He  bad 
three  children^  two  aoBS  and  a  daughter. 

He  was  commanding  in  appearance,  bland  and  dignified  in  his 
manners;  a  gentleman  of  the  old  school,  possessing  literary  tastes; 
was  firm  and  decided  in  character  and  of  inflexible  int^rity. 


ROBEET   YATEB, 


sow    or    JOSEPH    TATS8, 


Was  bom  at  Schenectady,  on  the  27th  of  January,  17S8 

In  1764  he  was  sent  by  his  parents  to  the  city  of  New  York, 
where  he  received  a  classical  education.  He  then  studied  law  with 
Governor  William  Livingston,  of  New  Jersey. 

On  the  9th  of  May,  1760,  Mr.  Yates  was  commissioned  by  lien- 
tenant-Governor  James  De  Lancey,  under  his  hand  and  seal  at 
arms  at  Fort  G^rge,  attorney  at  law,  to  practice  in  the  Mayoi's 
Court  and  Inferior  Courts  of  Common  Fleas,  at  the  city  of  Albanj. 
He  then  fixed  his  residence  in  that  city,  and  being  admitted  a 
counselor  in  due  time,  soon  rose  to  eminence  as  a  lawyer. 

From  the  14th  October,  1771,  to  the  Wth  October,  1775,  he  was 

« 

a  member  of  the  Board  of  Aldermen  from  the  second  ward  of  the 
city. 

He  was  also  Attorney  and  Council  of  the  Board. 

About  this  period,  and  while  a  separation  between  this  countiy 
and  Great  Britain  was  becoming  highly  probable,  he  took  distinct 
grounds  as  a  Whig,  and  wrote  several  essays,  under  the  signature 
of  "The  Eough  Hewer,"  defending  the  rights  of  America,  bofli  of 
which  raised  him  in  political  importance,  the  latter  gaining  for  him 
the  same  soubriquet  as  the  signature  he  employed* 

In  the  years  1775,  1776  and  1777,  he  was  a  member  horn  Al- 
bany city  and  county,  of  the  first,  second  and  third  New  York 
Proviacial  Congress,  and  of  the  '^  Convention  of  BepresentativeB 
of  lie  State  of  New  York." 
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On  the  16th  of  March,  1776,  he  was  appointed,  by  the  second 
Ptovincial  Oongress,  one  of  three  members,  for  the  city  and  comity 
of  Albany,  of  the  Committee  of  Safety.^ 

On  the  sixth  of  April  following  he  was  made,  by  the  second 
Continental  Congress,  secretary  to  the  commissioneis  for  Indian 
aGbixB  in  the  northern  department;*  and  on  the  sixteenth  of  July 
was  placed,  by  the  New  York  Convention  of  Bepresentatiyes,  on 
the  secret  committee  with  John  Jay,  Bobert  B.  Livingston  and 
others,  to  interpose  barriers  to  the  passage  of  Lord  Howe's  vessels 
up  the  Hudson,  by  obstructing  the  channel  of  the  river. 

On  the  first  of  August  following,  he  was  by  the  same  Conven- 
tiQn  made  one  of  the  committee  that  formed  the  first  Constitution 
of  the  State.' 

On  the  suooeedmg  nineteenth  of  October,  the  New  York  Com- 
mittee of  Safety  appointed  him  member  of  a  conmiittee  directed  to 
repair  to  AJbany  to  cooperate  with  (General  Schuyler  in  measures 
to  repel  the  British  on  the  northern  and  western  frontiers  of  the 
State,  and  for  that  purpose  empowered  to  call  out  the  militia  of 
the  fircmtier  counties/ 

On  the  7th  of  March,  1777,  he  and  John  Sloss  Hobart  were 
appointed,  by  the  New  York  Convention,  commissioners  in  behalf 
of  the  State  to  meet  the  commissioners  of  certain  States,  on  the 
8e?enteenth  following,  at  Yorktown,  Pennsylvania,  pursuant  to 
reaolutioQs  passed  by  the  (General  Congress  on  the  fifieenth  of 
Fefamary  pi^eceding.*  On  the  eleventh,  however,  by  reason  of  his 
absence  from  the  Convention,  Colonel  Bobert  Van  Bensselaer  was 
substituted. 

On  the  third  of  May  following,  Mr.  Yates  was  elected  by  the 
New  York  Convention,  and  on  the  succeeding  eighth  appointed 
On  the  temporary  plan  of  Government  adopted  by  the  Convention) 
one  of  the  two  justices  of  the  Supreme  Court  (John  Sloss  Hobart 
the  other)  and  commissioned  as  such  by  the  Council  of  Appointr 
ment  on  the  seventeenth  of  October  following/ 

>  Jourxul  of  the  New  York  Proyincial  Congress,  1,  363. 

*  Journal  of  Gontinental  Ck)Dgre8S  (1776),  2,  123. 

*  Jourxul  of  New  York  Gonyention  of  Bepresentatiyes,  1,  552. 

*  Journal  of  New  York  Committee  of  Safety,  1,  64a 

*  See  Sketch  of  John  Sloes  Hobart 

*  Journal  of  New  York  Gonyention  of  Bepresentatiyes,  1,  910|  917. 
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In  1779,  on  the  28d  of  October,  he  was  appointed  bj  ad^ 
as  a  Justice  of  the  Supreme  Court,  one  of  a  Council  to  cany 
on  the  government  of  the  State  in  the  southern  portion  theiectf 
from  the  time  the  same  should  be  abandoned  by,  or  dispoBseaaed 
of  the  British  troops,  to  the  convening  of  the  L^islature.*  j 

On  the  28th  of  April,  1786,  he,  with  John  Haiing,  MelancdicHi 
Smith  and  John  Lansing,  Jr.,  was  placed  upon  the  commisaion 
relative  to  the  Massachusetts  controversy,  in  place  of  John  Jay 
and  Walter  Livingston,  resigned.* 

Li  the  succeeding  year,  a  legislative  act  of  the  first  of  March 
(repealing  the  acts  7th  March,  1785,  and  29th  April,  1786,  on  tbe 
subject  stated  below)  appointed  Mr.  Yates,  Philip  Schuyler,  Gerard 
Banker  and  Simeon  De  Witt,  with  the  assistance  of  John  Ewing, 
David  Bittenhouse  and  Thomas  Hutchins  and  two  other  United 
States  Commissioners,  to  agree  with  agents  appointed  by  Masaa- 
chusetts,  on  what  principles  the  line  of  jurisdiction  between  that 
State  and  the  State  of  New  York  should  be  run. 

Li  the  same  year,  Judge  Yates  was  a  member  of  the  Convention 
that  met  on  the  twenty-fifth  of  Mdy,  at  Philadelphia,  and  framed 
the  Constitution  of  the  United  States,  Alexander  Hamilton  and 
John  Lansing,  Jr.,'  being  his  associates,  the  three  representing  the 
State  of  New  York. 

Judge  Yates,  with  Mr.  Lansing,  was  opposed  to  the  principles 
of  the  Constitution  as  conflicting  with  State  sovereignty,  and  iriih 
the  latter,  on  the  fifiih  of  July,  withdrew  &om  the  Convention, 
joining  in  a  letter  to  Governor  Clinton,  which  assigned  the  rea« 
sons  for  so  doing. 

Li  1788  he  was  a  member,  from  the  city  and  county  of  Albany, 
of  the  State  Convention  that  ratified  the  Federal  Constitution,  he 
voting  against  the  ratification;  and  in  April,  of  the  following  year, 
was  a  candidate  for  the  Governorship  against  George  Clinton, 
but  was  defeated. 

Li  March,  1790,  the  Legislature  appointed  him  one  of  the  com* 
missioners  on  the  part  of  the  State  of  New  York,  to  settle  the 
controversy  of  the  said  State  with  Vermont* 

>  New  York  Laws,  1779,  96. 
»  New  York  Laws,  1786,  95. 
»  New  York  Laws,  1787,  89. 
«  New  York  Laws,  1789-96,  p.  13. 
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On  the  28tli  of  September,  1790,  lie  was  appointed  Chief  Justice 
of  the  Supreme  Court  of  the  State  of  New  York, 

In  1795  (April  6th),  he  was  made  one  of  the  commissioneTS  to 
decide  the  claims  of  citizens  of  Kew  York  to  lands  ceded  b  j  said 
State  to  Yermont,  and  determine  what  portion  of  the  $80,000 
each  of  the  daimants  should  receive/ 

At  the  April  election,  in  1795,  Chief  Justice  Yates  was  once 
more  a  candidate  for  Gk>yemor,  running  against  John  Jay,  and 
was  again  defeated. 

In  1797  the  Legislature  appointed  him,  by  an  act  of  March 
twenty-fourth,  one  of  three  commissioners  (James  Kent  and  Vin- 
cent Matthews  the  other  two)  to  settle  disputes  concerning  the 
titles  to  lands  in  Onondaga  county,  the  commission  expiring  on 
the  1st  of  June,  1800. 

In  January,  1798,  he  resigned  his  Chief  Justiceship  under  the 
limit  of  the  Constitution,  haying  attained  the  age  of  sixty,  and 
resumed  the  practice  of  the  law. 

On  the  9th  of  September,  1801,  he  died  at  Albany,  in  the  sixty- 
fourth  year  of  his  age. 

In  1765  Mr.  Yates  was  married  to  Jane  Yan  Ness,  of  Columbia 
comity,  by  whom  he  had  four  children. 

He  was  in  person  above  the  ordinary  height,  with  a  fine  coun- 
tenance; was  dignified  in  manner,  engaging  in  conversation  and 
possessed  great  historical  knowledge. 

He  was  well  and  extensively  grounded  in  English  law,  while 
his  integrity  and  fearless  discharge  of  duty  on  the  bench  were 
conspicuous.' 

»  See  Laws  of  New  York,  1789-96,  p.  35. 

'  He  was  particolarlj  distinguished  for  his  impartiality  in  the  trial  of  State 
criminals,  and  was  not  nnfrequently  obliged  to  abate  the  intemperate  zeal  or 
ill-jiidged  patriotism  of  the  juries  who  were  to  decide  upon  the  fate  of  unfortu- 
nate prisoners.  On  one  occasion  he  sent  a  jury  from  the  bar  four  times  succes- 
BTely  to  reconsider  a  verdict  of  conviction  which  they  had  pronounced  against 
tbe  accused  because  they  suspected  he  was  a  Tory,  though  without  any  proof 
that  could  authorize  a  verdict  As  the  accused  had  become  very  obnoxious  to 
the  great  body  of  the  Whigs,  the  Legislature  were  inflamed,  and  seriously  con- 
templated calling  Chief  Justice  Yates  before  them  to  answer  for  his  conduct 
Bot  he  was  alike  indifferent  to  censure  or  applause  in  the  fidthful  and  indepen- 
dent exercise  of  his  judicial  duties,  and  the  Legislature  at  length  prudently 
dropped  the  affiur.  Life  of  CKJ,  TiUeSy  appefided  io  fhe  Secret  Proeeedmge  and 
Debatee  of  the  OommUon  of  1787. 


172  Thx  Coukgil  of  Bbvibiok. 

Mr.  Yates  was  the  aatlLor  of  notes  of  ihe  ^'Secret  Frooeedings 
and  Debates  of  the  Cbnyention  of  1787.''  They  lemaaned  in  man- 
uscript  during  his  life,  he,  although  often  solicited  to  publish  them, 
refusing  to  do  so,  on  the  grounds  they  were  not  written  for  ^ 
public,  and  that  he  felt  under  honorable  obligations  not  to  allow 
their  publication.  After  his  death  they  were  published  by  hifl 
widow. 

The  published  notes  were  copied  litmlly  from  the  original  man- 
uscript in  the  handwriting  of  Mr.  Yates,  by  John  Lansing,  Jr. 


JOHN  LANSING,  Jr., 

Appointed  on  the  16th  of  February,  1798,  in  place  of  Bobert 
Yates,  resigned,  having  attained  the  age  of  sixty. 

Besigned  on  the  21st  of  October,  1801,  when  he  was  appointed 
Chancellor.  (See  Biography.) 


MOBQAN  LEWIS^ 

Appointed  on  the  28th  of  October,  1801,  in  place  of  John  Laofflog; 
Jr.,  appointed  Chancellor. 

Besigned,  on  entering  upon  his  duties  as  Qoyemor,  1st  Monday 
of  July,  1804.  (See  Biography.) 


JAMES  KENT, 

Appointed  on  the  2d  of  July,  1804,  in  place  of  Morgan  Lewis, 
elected  Governor  of  the  State. 

Besigned  on  the  25th  of  February,  1814^  when  he  was  appointed 
Chancdlor.  (See  Biography.) 
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SMITH  THOMPSON, 


SON    or   IZBi.    THOXPSOH, 


Was  bom  in  the  to¥ni  of  AmeDia,  Dutchess  comity^  New  York, 
in  1767.  In  1788,  he  graduated  at  Nassau  Hall,  New  Jersey,  and 
studied  law  with  Chancellor  Kent 

On  the  19th  of  August,  1801,  he  was  made  District  Attorney 
for  the  middle  district,  composed  of  Bockland,  Orange,  Dutchess, 
Ulster  and  Delaware  counties.^ 

He  was  a  member,  from  Dutchess  county,  of  the  Convention  of 
1801,  convened  in  accordance  with  the  act  passed  April  sixth  of 
that  year. 

On  the  8th  of  January,  1802,  he  was  appointed  a  Justice  of  the 
Supreme  Court  of  the  State  of  New  York. 

In  1818  (March  8d),  he  was  made  a  member  of  the  Board  of 
Begents  of  the  University. 

In  the  following  year,  on  the  twenty-fifth  of  Febraaiy,  he  was 
appointed  to  the  Chief  Justiceship  of  the  State  of  New  York,  in 
place  of  James  Kent  (appointed  Chancellor),  and  continued  in  that 
office  until  December,  1818,  when  he  resigned;  In  this  year  he 
was  appointed  Secretary  of  the  Navy,  under  President  Monroe ; 
and  in  1828,  was  chosen  a  Justice  of  the  Supreme  Court  pf 
the  United  States. 

In  1828|  he  was  the  candidate  against  Martm  Van  Buren  for 
the  ofiGlce  of  Gbvemor  of  New  York,  but  was  unsuccessfiiL 

He  continued  in  the  office  of  Justice  of  the  United  States 
Supreme  Court  until  his  death. 

He  died  on  the  18th  of  December,  1843,  at  Poughkeepsie,  aged 
seventy-six  years. 

Judge  Thompson  was  twice  married  His  first  wife  was  Sarah 
Livingston,  daughter  of  Gilbert  Livingston,  of  Poughkeepsie,  to 

'  This  district  was  formed  the  4th  of  April,  1801,  and  had  suocessiYely  five 
districfc  attomeyB  beside  Mr.  Kent,  viz.,  C.  E.  Ehnendorpb,  Laoas  Elmeadorph, 
Eandall  S.  Street^  Samuel  Hawkins  and  George  Bloom. 
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whom  he  was  wedded  in  1794.  By  this  marriage  he  had  twosoDS 
and  two  daughters. 

His  second  wife  was  Eliza  lavingston,  daughter  of  Heniy 
livingston,  brother  of  Qilbert,  and  also  of  Poughkeepsie.  He 
was  married  to  her  in  1836,  and  had  one  son  and  two  daughters, 
one  of  whom  died  in  inibncj. 

Judge  Thompson  was  of  small  stature,  reserved  in  manner  and 
speech,  but  kind  and  affable  on  further  approach.  He  was  pos- 
sessed of  high  integrity,  and  in  his  private  as  weU  as  pubUo  life 
he  commanded  the  respect  of  all. 


AMBROSE  SPENCER, " 

BOH    OF    PHILIP    SPENCER, 

Was  bom  in  the  town  of  Salisbury,  Connecticut)  on  the  IStli  of 
December,  1765.  In  the  autumn  of  1779,  he  entered  Yale  College, 
and  in  1782,  Harvard  University,  whence  he  graduated  in  JtQj, 
1788. 

He  commenced  the  study  of  the  law  successively  in  the  offices 
of  John  Canfield,  Sharon,  Connecticut,  John  Bay,  Claverack,  and 
Ezekiel  Bacon,  Hudson,  both  in  Columbia  county.  New  York. 

In  1786,  he  was  appointed  clerk  of  the  city  of  Hudson,  and  in 
1788,  was  admitted  to  the  bar. 

In  1794,  he  was  a  member  of  the  New  York  Assembly  (17th 
session)  from  Columbia  county;  a  Member  of  the  Senate  from 
the  eastern  district,  in  1796  (19th  session);  and  in  1796-7  (20th 
session);  and  from  the  middle  district  in  1798  (21st  session); 
1798-9.  (22d  session);  1800  (28d  session);  and  1800-1  (24th 
session). 

On  the  28d  of  February,  1796,  he  was  appointed  Assistant 
Attorney-General  for  the  third  district,  composed  of  Colnmbia 
and  Bensselaer  counties.^ 

>  This  appointment  was  under  the  law  passed  Februaiy  twelfth  of  that  yeir, 
dividing  the  State  into  seven  districts,  and  creating  the  office,  whidi  continueil 
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• 

On  &e  9th  of  Januaiy,  1797|  he  was  chosen  a  member  of  the 
Council  of  Appointment  firom  the  middle  district^  and  reappointed 
from  the  same  district^  November  7, 1800. 

In  1802,  he  was  again  a  member  of  the  State  Senate  (26th  ses- 
sion) from  the  middle  district 

On  the  8d  of  Febmary,  1802,  he  was  appointed  Attorney* 
General  of  the  State,  holding  the  station  until  the  8d  of  Febru- 
aiy,  1801,  when  he  was  made  a  Justice  of  the  New  York  Supreme 
Court    He  then  removed  firom  Hudson  to  Albany. 

In  1805,  on  the  twenty-eighth  of  January,  he  was  chosen  a 
Begent  of  the  University. 

In  1808  he  was  a  Presidential  elector  (heading  the  electoral  list) 
at  the  time  James  Madison  was  elected. 

The  following  year.  Judge  Spencer,  and  Peter  J.  Monroe,  .as 
oommisaionerB  on  the  Chancery  system  of  the  State  (having  been 
thus  appointed  by  Governor  Tompkins,  pursuant  to  a  resolution 
of  the  Legislature  on  that  subject),  made  a  report,  manifestly 
piepared  by  the  former,  '^proposing  some  important  reforms  and 
alterations  in"  that  system. 

The  report  recommended  there  should  be  three  Chancellors, 
irith  an  Equity  District  to  each,  and  a  Court  of  Beview  formed  of 
the  whole  number.*  * 

On  the  9th  of  February,  1819,  he  was  appointed  Chief  Justice 
of  the  New  York  Supreme  Court,  succeeding  Smith  Thompson* 

In  1821  he  was  a  member,  from  the  city  and  county  of  Albany, 
of  the  Convention  of  that  year  that  formed  the  second  Constitu- 
tion of  the  State. 

On  the  31st  December,  1822,  his  commission  as  Chief  Justice 
expired,  by  reason  of  the  Constitution  of  1821  taking  effect  firom 
that  day;  but  on  account  of  a  provision  of  that  Constitution,  con- 
tamed  in  the  last  clause  of  article  nintK,  that  persons  commissioned 

• 

until  the  4th  of  April,  1801,  when  the  ofiSoe  of  district  attorney  was  instituted, 
the  same  number  of  districts  being  retained.  Subsequently,  however,  viz.,  in 
1808, 1809, 1813, 1815  and  1817,  six  new  districts  were  added.  On  the  21st  of 
April,  1818,  each  county  was  made  a  separate  district,  with  a  district  attorney 
HarencL 


'  Disooorae  on  Ambrose  Spencer,  by  Daniel  D.  Barnard,  January  5, 1849, 

p.  9a 


176  Thb  Council  of  Bevisiok. 

• 

in  ciyil  offices  should  oontinue  to  hold  said  offices  tmlal  new 
appointments  or  elections  should  take  place,  Mr.  Spencer  did  not 
cease  to  be  Chief  Justice  until  the  29th  of  January,  1823,  when 
his  successor  (Hon.  John  Savage)  was  appointed 

On  leaving  the  bench,  he  resumed  the  practice  of  his  pro&ssioD, 
but  after  a  few  years  wholly  abandoned  it' 

On  the  8th  of  March,  1824,  he  waa  appointed,  by.  the  Common 
Council  of  the  dty  of  Albany,  to  the  mayoralty  of  the  city,  fer 
the  then  present  constitutional  year. 

On  the  1st  of  January,  1825,  he^was  reappointed  by  the  same, 
for  the  succeeding  year,  but  on  the  twenty-sixth  of  the  following 
December  he  declined  being  a  candidate  for  another  appointment 

In  1829-81,  he  was  a  Bepresentative  in  the  twenty-first  CongresB, 
from  the  tenth  district 

In  1889  he  removed  firom  Albany  to  the  village  of  Lyons, 
Wayne  county.  New  York,  where  he  resided  until  his  deatL 

In  1844  he  presided  at  the  Whig  National  Convention,  at  Balti- 
more, which  nominated  Henry  Clay  for  President^  and  Theodore 
Frelinghuysen  for  Vice-President  of  the  United  States. 

He  died  on  the  18th  of  March,  1848,  in  the  eighty-third  year 
of  his  age. 

He  was  thrice  married.  His  first  wife  was  Laura  Canfield, 
daughter  of  his  first  legal  preceptor.  He  was  married  to  her  on 
the  18th  of  February,  1784.  His  second  wife  was  Mary  Norton, 
widow  of  Burrage  Norton,  of  England,  and  his  third  was  Catheiine 
Norton,  widow  of  Samuel  Norton,  also  of  England.  Both  were 
sisters  of  De  Witt  Clinton. 

He  had  six  sons  (the  first  and  fifth  of  whom  died  in  in&ncj) 
and  two  daughters;  all  by  his  first  wife. 

Mr.  Spencer  was  of  large,  stately  presence,  over  six  feet  in 
height,  with  dark  eyes  and  complexion.  He  was  vdiement  in 
speech  and  energetic  in  manner,  but  kind  and  approachable  to  alL 
His  conversation  was  fluent,  replete  with  information  and  indi- 
cative of  the  comprehensive  grasp  of  his  intellect 

1  'Barnard's  Discourse,  p.  30. 
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BOBEET  YATES, 

Appointed  by  the  Convention  of  Representatives  of  tlie  State  of 
New^  York,  on  the  8th  of  May,  1777 ;  commissioned  by  the  Coun- 
cil of  Appointment,  under  the  Constitution  of  1777,  on  the  seven- 
teenth of  October  of  that  year.  Appointed  Chief  Justice  on  the 
28th  of  September,  1780.  (See  Biography.) 


JOHN  SLOSS  HOBART, 

SOV    or    TBI    BIT.    NOJLH    HOBJLBT, 

Was  bom  at  Fairfield,  Connecticut^  in  February,  1788.    In  1767 
he  graduated  at  Yale  College. 

In  November,  1765,  he  became  a  member  of  the  association  in 
the  city  of  New  York  called  "The  Sons  of  Liberty,"*  organized 
to  oppose  and  obstruct  the  execution  of  the  Stamp  Act,  on  tidings 
being  received  of  the  act's  passage  in  Parliament 

'  So  called  fW»n  a  passage  in  the  speech  of  CoL  Barre;  on  the  7th  Febroaiy, 
1765^  in  oppoadoQ  to  the  Stamp  Act,  introduced  in  the  House  of  Commons  oa 
that  day;  in  whidi  passage  he  says :  ''  Men  (alluding  to  the  rulers  sent  by  the 
Crown  to  its  subjects  in  America)  whose  behavior  on  many  occasions  hat 
caused  the  blood  of  those  Sons  of  Liberty  to  reooil  within  them."  Xomn^s 
Pkhrid  FWL  Btiok  of  the  BeoohOim^  1,  463. 

23 
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In  1775,  he  was  chosen  from  Su£folk  county  to  the  Pioyincial 
Convention,  held  in  the  city  of  New  York,  April  twentieth,  for 
the  appointment  of  delegates  to  represent  the  State  ih  the  second 
Continental  Congress.  He  was  a  deputy  from  Suffolk  to  the  first, 
second  and  third  New  York  Provincial  Congress,  in  1775  and 
1776,  and  a  deputy  to  the  Convention  of  Bepresentatives  of  the 
State  of  New  York,  in  1777,  which  formed  the  first  Constitution 
of  the  State.  Mr.  Hobart  was  upon  the  convention  committee  that 
reported  the  resolutions  approving  the  Declaration  of  Indepen- 
dence ;  upon  the  one  that  "formed  the  Constitution; '  upon  the  one 
that  organized  the  Council  of  Safely  (of  which  the  Convention 
appointed  him  a  member),  and  likewise  upon  the  committee  of  tiiree 
(John  Jay  and  Mr.  Morris  his  associates)  that  devised  the  first 
great  seal  of  the  State.^ 

On  the  7tix  of  March,  1777,  he  and  Eobert  Yates  were  appointed, 
by  the  said  Convention  of  Bepresentatives,  commissioners  on 
behalf  of  the  State  of  New  York,  to  meet  the  commissioners  of 
New  Jersey,  Pennsylvania,  Delaware,  Maryland  and  Virginia,  oa 
the  seventeenth  following,  at  Yorktown,  in  Pennsylvania,  pursuant 
to  certain  resolutions  of  the  General  Congress  of  the  fifteenth  of 
the  preceding  February." 

^  JoTinial  of  New  York  Provincial  Convention,  1,  518,  552.  • 

*  The  following  is  a  copy  of  the  resolutions: 

Jieaahfedf  That  considering  the  sitoation  of  the  New  England  States,  Congress 
^prove  of  the  measures  adopted  and  recommended  by  the  committees  from  the 
four  New  England  States,  for  the  defense  of  the  State  of  Rhode  Island;  and 
also  of  the  measures  to  be  taken  for  preventing  the  depredation  of  their  cur- 
rency, except  that  part  which  recommends  the  striking  bills,  bearing  interest; 
which,  being  a  measure  tending  to  depreciate  the  Continental  and  other  curren- 
cieS)  ought  not  to  be  adopted,  and  it  is  so  recommended  by  Congress  to  the  said 
New  England  States. 

That  the  plan  for  regulating  the  price  of  labor,  of  manufactures  and  internal 
produce  within  those  States,  and  of  goods  imported  from  foreign  parts,  except 
military  stores,  be  referred  to  the  consideration  of  the  other  United  States;  and 
that  it  be  recommended  to  them  to  adopt  such  measures  as  they  shall  think 
most  expedient  to  remedy  the  evils  occasioned  by  the  present  fluctuating  and 
exorbitant  prices  of  the  articles  aforesaid. 

That  f!oc  this  purpose,  it  be  recommended  to  the  Legislatures,  or  in  their  recess 
to  the  executive  powers  of  the  States  of  New  York,  New  Jersey,  Pennsylvania^ 
Pelaware,  Maryland  and  Virginia  to  i^point  commissioners,  to  meet  at  York- 
town,  in  Pennsylvania,  on  the  third  Monday  in  March  next^  to  consider  of  and 
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On  the  eleventh,  Col.  Bobert  Van  Bensselaer  was  substituted 
for  Mr.  Yates,  who  was  absent  from  the  Convention,  and  on 
the  twelfth,  Mr.  Hobart^  accompanied  by  the  former,  repaired  to 
Yorktown,  where  they  met  the  commissioners  of  the  above  named 
States.  On  the  fourteenth  of  April  succeeding,  Mr.  Hobart  laid 
before  the  Convention  a  copy  of  the  proceedings  of  the  said  com- 
missioners. 

On  the  Sd  of  May,  1777,  he  was  elected,  and  on  the  8th  ap- 
pointed (although  not  belonging  to  the  legal  profession),  in  the 
temporary  plan  of  Government  adopted  by  the  Convention,  one  of 
the  two  puisne  judges  of  the  Supreme  Court  of  the  State  of  New 
York,  and  commissioned  as  such  by  the  Council  of  Appointment, 
under  the  Constitution  of  the  State,  October  17th,  1777. 

In  1779  (October  28d),  he  was  placed  by  the  Legislature,  as 
Judge  of  the  Supreme  Court,  upon  the  Council  to  cany  on  the 
Government  of  the  State  in  the  southern  portion  thereof;  during 
the  interval  between  the  enemy's  abandonment  or  dispossession 
of  the  district  and  the  meeting  of  the  Legislature. 

Jn  1788,  he  was  a  member,  from  the  city  and  county  of  New 
York,  of  the  State  Convention  that  ratified  the  Constitution  of  the 
United  States,  and  voted  for  the  ratification. 

On  the  11th  of  January,  1798,  he  was  appointed,  by  the  Legis- 
lature of  New  York,  a  United  States  Senator,  to  succeed  (xeneral 
Schuyler;  and  in  the  following  February,  he  resigned  his  office  of 

fona  a  system  of  regalation,  adapted  to  those  States,  to  be  laid  before  the 
re^>ectiye  Legislatures  of  each  State  for  their  approbation. 

That  for  the  like  purpose,  it  be  recommended  to  the  Legislatures,  or  executive 
powers  in  the  recess  of  the  Legislatures  of  the  States  of  North  Carolina,  South 
Carolina  and  Georgia,  to  appoint  commissioners  to  meet  at  Charleston,  in  South 
Carolina,  on*  the  first  Monday  in  May  next 

That  it  be  recommended  to  the  Legislatures  of  the  several  Stater^  to  take  the 
most  effectual  measures  for  manning  the  Continental  frigates  fitted  for  the  sea  in 
their  respective  States. 

That  it  be  earnestly  recommended  to  the  United  States,  to  avoid,  as  far  aa 
possible,  further  emissions  of  paper  money,  and  to  take  the  most  effectual  mea- 
sures for  speedily  drawing  in  and  sinking  their  paper  currency  already  emitted. 

That  such  parts  of  the  proceedings  of  tlie  committees  from  the  four  New 
England  States,  as  relate  to  the  price  of  labor  and  other  things,  be  published 
and  transmitted  to  the  other  States,  together  with  these  pe8olution&  Jaumai 
of  OonjresB,  Fdnvary,  1777,  pp.  64,  65w 
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Snpieme  Court  Jtutioe  under  the  oonstitational  limits  hxmg 
attained  the  age  of  sixty. 

In  the  spring  or  sommer  of  the  above  year,  he  also  resigned  his 
Senatoiship,  on  being  appointed  Judge  of  the  United  States  Dis- 
trict Court  for  New  York,  whidi  station  he  held  till  his  death. 

Hehred  during  the  Bey olution  at  Eaton  Manor,  by  Long  IdflDd 
Sound,  but  subsequently  removed  to  the  city  of  New  York,  when 
on  the  4th  of  February,  1806,  he  died,  aged  sixtjr-seven  yeais. 

Mr.  Hobart  was  tall  and  thin  in  person,  andof  darkoomplexicm; 
was  taciturn  in  speech,  grave  and  reserved  in  manner.  He  was 
apt  in  the  discharge  of  his  duties  upon  the  bench,  and  his  patriot- 
ism was  displayed  in  many  instances.  Behind  his  gravity  of 
manner  he  possessed  considerable  playfulness,  illustrated  in  his 
letter  of  18tii  November,  1796,  to  Governor  Jay,  on  the  occasion 
of  the  lattei^s  proclamation  for  a  Thanksgiving.^ 


JOHN  LANSING,  Jr., 

Appointed  on  the  28th  of  September,  1790,  in  place  of  Bobert 
Yates,  Chief  Justice.  On  the  15th  of  February,  1798,  appointed 
Chief  Justice.  (See  Biography.) 


MORGAN  LEWIS, 

Appointed  Fourth  Justice  on  the  24th  of  December,  1792.   On  tlie 
28th  of  October,  1801,  appointed  Chief  Justice.  (See  Biography.) 

1  life  of  Jay,  by  Wm.  JTay,  1,  386. 
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EGBERT  BENSON, 

THIRD    SON    or    BOBIBT    BBK80K,' 

Was  bom  in  the  city  of  New  York,  on  the  22d  of  June,  1746. 

In  May,  1768,  he  graduated  at  King's  College,  in  the  said  city;' 
stadied  law  in  the  office  of  John  Morin  Scott;  was  admitted  to  the 
bar  in  1772 ;  and,  removing  from  the  above  citj  to  Bed  Hook^ 
Dutchess  county,  New  York,  commenced  there  the  practice  of  his 
profession. 

In  1776,  he  was  a  member,  from  Dutchess,  of  the  Provincial 
Convention  which  assembled  in  the  city  of  New  York,  on  the 
twentieth  of  April,  for  choosing  delegates  to  the  second  Ck>ntinen* 
tal  Congress. 

On  the  llih  of  February,  1777,  he  was  appointed,  by  the  ^'Con- 
vention of  Bepresentatives  of  the  State  of  New  York,"  one  of  the 
commissionerB  for  detecting  and  defeating  conspiracies  in  the 
above  named  State,*  having  previously  been  chairman  of  the  Com- 
mittee of  Safety  in  and  for  Dutchess  county.*  Mr.  Benson,  as 
SQch  commissioner,  sent,  in  July  of  the  following  year,  William 
Smith,  the  historian  of  the  Colony,  and  an  adherent  to  the  Crown, 
into  the  British  lines.* 

'  Bobert  Benson  married  Catherine  Van  Borssom,  and  had  four  sons,  Yi& : 

Bobert^  Secretaxy  of  the  First  Committee  of  Safety  of  the  State,  and  of  the 
?int  Seoate;  and  Aid-de-Camp  to  G^rge  Clinton,  during  the  Bevolntionaiy 
Wit; 

Henrj,  oommander  of  an  aimed  veasel  of  this  State  on  the  Hudson  during  the 
BeTobition; 

Egbert,  as  above,  and 

Anthony,  who  was  ci^tored  at  sea,  and  died  on  board  a  prison  ship  in  the 
Iwbor  of  New  York. 

>  Dunlap's  New  York,  2,  Appendix,  p.  czcvL 

*  Journal  of  the  Committee  of  Safety;  Journal  New  Yorie  Fkoyincial  Con- 
pMs^l^SOa. 

*  Jouraal  of  the  Conunittee  of  Safety;  Journal  New  York  Provincial  Con- 

'  Thoo^Mon's  BialUuy,  Long  Ldand;  Memoir  of  Benson,  by  Kent^  406L 
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On  the  tliird  of  May  in  that  year  he  was  elected,  and  on  the 
eighth  appointed  by  the  above  Convention,  the  first  Attorney- 
General  of  the  State  of  New  York  (being  included  in  the  tempo- 
rary plan  of  government  adopted  upon  that  day),  and  commis- 
sioned  as  such  by  the  Council  of  Appointment,  on  the  15th  of 
January,  1778.' 

In  the  same  year,  on  the  seventh  of  October  (the  day  the  Legist 
lature  was  dispersed  by  the  approach  of  the  enemy),  Mr.  Benson 
was  chosen  by  the  said  Legislature  a  member  of  a  new  Council 
of  Safety,  vested,  in  the  recess  of  the  House,  with  the  like  powers 
of  the  Council  of  Safety  organized  by  the  Convention  of  Eepre- 
sentatives,  on  the  eighth  of  May  preceding,  to  carry  on  the  tempo- 
rary government,  and  dissolved  on  the  tenth  of  the  ensuing  Sep- 
tember upon  the  meeting  of  the  above  Legislature  at  Kingston. 
This  new  Council  consisted  of  thirteen;  the  members  of  the  Legis- 
lature and  State  Delegates  to  Congress  being  entitled  from  time  to 
time  to  sit  and  vote  in  the  body.'  It  commenced  its  meetings, 
October  8th,  1777,  and  continued  till  January  7th,  1778.' 

From  1777  to  1780-1,  he  was  a  member  of  the  Assembly  (Ist, 
2d,  3d  and  4th  sessions)  from  Dutchess  county,  the  fourth  session 
ending  July  first  in  the  last  mentioned  year. 

On  the  2l8t  of  October,  1779,  he,  together  with  James  Duanc 
and  John  Morin  Scott,  was  by  an  act  of  the  Legislature  of  New 
York,  appointed  a  commissioner  to  collect  and  procure  evidence^ 
vouchers  and  materials  for  manifesting  and  maintaining  the  boun- 
daries and  jurisdiction  of  the  State  of  New  York,  and  the  rights 
of  the  grantees  under  the  same,  with  reference  to  the  controTerey 
of  the  said  State  with  parts  of  the  counties  of  Cumberland,  Glou- 
cester, Charlotte  and  Albany,  which  in  June,  1777,  had  declared 
.  themselves  free  of  New  York,  under  the  name  of  the  State  of  Ver- 
mont The  commission  to  procure  evidence  related  to  the  pro- 
ceedings of  a  Federal  Court,  prescribed  by  the  Articles  of  Confe- 
deration, as  to  the  settling  disputes  between  the  States/ 

>  Journal  of  Province,  1,  917*. 

*  Joomal  New  York  Convention  of  Senate  and  Aasembly,  in  Journal  Nev 
York  Provincial  Congress,  1,  1062. 

*  Journal  Council  of  Safety ;  New  York  Provincial  Congress,  1063,  IIQI^ 

*  Laws  of  New  York  (Holt's  ed. ),  1777--83,  91.  See  also  the  Vermont  Coo- 
croi'ersy^  in  the  preceding  Biography  of  Gkorge  Clinton. 
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On  the  twenty*third  following,  he  wafl,  as  Attorney-General, 
made  member  of  a  C!oiLncil,  appointed  by  the  Legislature,  to  carry 
on  the  government  in  the  southern  district  of  New  York,  between 
the  time  of  the  abandonment  or  dispossession  of  the  enemy  of  said 
district  and  the  meetmg  of  the  Legislature. 

On  the  26th  of  October,  1781,  he  was  appointed  from  the  State 
of  New  York  a  member  of  Congress  under  the  Confederation,  and 
reappointed  on  the  Sd  of  February,  1784. 

By  the  act  of  May  first  in  the  last  mentioned  year,  he  became, 
by  Tirtue  of  his  office  as  Attomey-Glenera],  a  member  of  the 
first  Board  of  Begents  of  the  University,  and  on  the  twenty*sixth 
of  the  following  October  was  again  appointed  a  member  of  Con- 
gress tinder  the  Confederation. 

In  June,  1788,  he  was  chosen  by  the  United  States  one  of  three 
oommissioners  to  cooperate  ¥rith  other  commissioners,  to  be  ap- 
pointed by  Sir  Giiy  Carleton,  to  superintend  the  embarkation 
of  the  Tories  for  Nova  Scotia.  His  brother  commissioners  were 
William  Smith  and  Daniel  Parker. 

On  the  12th  of  November,  1784,  the  Legislature  of  the  State 
of  New  York  appointed  him  one  of  the  agents  of  said  State,  rela- 
tive to  its  controversy  with  Massachusetts,  respecting  the  western 
boundaries  of  the  two  States. 

Two  years  after,  the  Legislature,  on  the  sixth  of  May,  appointed 
him,  also,  one  of  the  six  commissioners,  on  the  part  of  the  State, 
to  the  Qeneral  Convention,  held  at  Annapolis  from  the  eleventh 
to  the  fourteenth  of  September  in  that  year.  Mr.  Benson  and 
Alexander  Hamilton  (another  of  the  commissioners)  alone  attend- 
ed. This  convention  recommended  the  General  Convention  which 
was  held  at  Philadelphia,  on  the  25th  of  May,  1787,  and  formed 
the  present  Constitution  of  the  United  States.' 

'  What  the  agency  of  Mr.  Benson  was,  in  the  origin  of  this  Constitution,  may 
be  seen  from  the  foUowing  manuscript  note,  in  his  own  handwriting,  and  writ- 
ten in  his  usual  quaint  style,  appended  to  his  memoir,  entitied  "Names," 
delivered  before  the  New  York  Historical  Society,  December  31,  1816. 

<'The  Legislature  of  Virginia,  Feb'y  2,  1786,  proposed  to  the  States,  a  Con- 
yention  of  Commissioners,  to  meet  at  Annapolis,  in  Maryland,  in  Sept'r,  ^  to 
consider  how  far  an  uniform  system  in  their  Commercial  Intercourse  and 
Begulations  might  be  necessary  to  their  common  Interest  and  permanent 
Harmony,  and  to  report  an  Act  relative  to  this  great  Object^  which,  when  rati- 
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On  the  26th  of  January,  1787,  he  was  again  appointed  a  mem- 
ber of  (Tongress,  under  the  Articles  of  Confederation.  In  the  fol- 
lowing spring  he  resigned  his  office  of  Attorney  •General,  and  by 
the  act  of  April  thirteenth  of  the  above  year  was  made  a  Begent 
of  the  University. 

The  next  year  he  represented  Dutchess  connty  in  the  Assembly 
of  the  State,  which  commenced  its  eleventh  session  on  the  ninth 
of  Januaiy,  at  Poughkeepsie,  and  on  the  twenty-second  of  that 
month  was  appointed,  for  the  fifth  time,  to  the  Congress  of  the 
Confederation. 

fled,  woold  enable  the  United  States^  in  Congress  aseembled,  effectoaUy  to  pro- 
ride  for  the  same.' 

"The  Measure  being  approyed,  the  Legislatare  of  this  State  appointed  thdr 
Commiasionen,  Messrs.  Duane,  Qansevoort^  R.  C.  Livingston,  Hamilton  and  Me. 
Mr.  Gansevoort  wholly  declined  the  Appointment,  and  when  the  time  ap- 
proached for  the  Convention  to  assemble,  Mr.  Duane  gave  notice  to  his  Ccdleagnes 
of  Indii^Kwition,  and  Mr.  Livingston  of  a  probable  Detention  by  Business  for  at 
least  some  daya  I  was  Attomey-Oeneral,  and  at  the  time  in  Albany,  attend- 
ing the  Supreme  Court^  and  it  became  doubtful  whether  the  public  Business 
would  not  detain  me.  The  late  Mr.  Justice  Hobart  and  I  were  Cfhunu  there, 
and  a  Oanud  Conyersation  between  Us,  the  Convention  the  subject,  terminated 
in  a  Conclusion  that  the  present  Opportunity  was  not  to  be  lost  for  obtaining  a 
Convention  to  revise  the  whole  of  the  Articles  of  Confederation  as  a  Mode  or 
System  of  Chvemment;  that  I  should  consign  over  the  Business  of  the  Court  to 
some  Friend  to  conduct  it  for  Me,  and  proceed  to  New  York  and  oonmiunicats 
to  Mr.  Hamilton  what  had  passed  between  us,  which  I  did,  and  he  instantly 
eoncurring,  we  set  out  for  Amu^lis,  where  we  found  oommissioners  from 
New  Jersey,  Pennsylvania,  Delaware  and  Virginia.  Here,  the  same  being  sob- 
stantially  communicated,  and  there  being  the  like  instantaneous  ooncunrence,  a 
Committee  was  appointed  to  prepare  an  Address  to  the  States,  which  was  re- 
ported and  agreed  to,  the  whole  in  the  course  of  not  exceeding  tiuee  or  four 
days,  and  We  separated.  The  Draft  was  by  Mr.  Hamilton,  and  at  nnaaimoos 
request^  although  not  formally  one  of  the  Committee.  It  is  to  be  found  printed 
in  Cary's  American  Museum  for  April,  1787,  and  concludes  with  'a  Suggestion 
by  the  Conmiiaeioners,  with  the  most  respectful  Deference,  of  ihtar  sincere  Con- 
viction, that  it  might  essentially  tend  to  advance  the  Interest  of  the  Union  if  the 
States,  by  whom  they  had  been  respectively  delegated,  would  concur  themselves, 
and  use  Endeavors  to  procure  the  Concurrence  of  the  other  States,  in  the  ap- 
pointment of  Commissioners  to  meet  at  Pliiladelphia,  on  the  second  Mcmday  in 
May,  to  take  into  Consideration  the  Situation  of  tiie  United  States,  and  to  deriss 
such  fiirther  Provisions  as  should  appear  to  them  necessary  to  render  the  Consti- 
tution of  the  Federal  (Government  adequate  to  the  Exigencies  of  the  Unioa' 
This  the  Origin  of  the  present  Constitution." 
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From  1789  to  1791,  he  was  a  member,  from  the  State  of  New 
York  (represented  by  six  members),  of  the  first  Congress  under 
the  Gonstitation. 

By  an  act^  passed  on  the  6th  of  March,  1790,  repealing  a  former 
act  of  the  fourteenth  July,  on  the  same  subject,  he  was  appointed 
one  of  the  commissioners,  on  the  part  of  the  State  of  New  York, 
to  decide  the  controversy  between  it  and  Vermont 

From  1791  to  1793,  he  was  again  a  member,  from  the  State  of 
New  York  (six  members  again  representing  it),  of  the  second 
Congress;  on  the  29th  of  January,  1794,  he  was  appointed,  by  a 
majority  of  the  Council  of  Appointment,  the  Fifth  Justice  of  the 
New  York  Supreme  Court.* 

In  1796,  Judge  Benson  was  chosen,  by  lot,  one  of  the  three  com- 
missioners, under  the  Jay  Treaty,  to  decide  as  to  the  true  St. 
Croix,  with  reference  to  the  northeast  boundary  line.  On  the 
25th  of  October,  1798,  he  made  his  report*  to  the  President  of  the 
United  States  (John  Adams),  in  behalf  of  himself  and  his  brother 
commissioners,  stating  that  a  river,  called  the  Schoodiac,  empty- 
ing into  Passamaquoddy  Bay,  was  the  true  St  Croix  intended  in 
the  treaty  of  peace  of  1783,  between  the  United  States  and  Great 
Britain,  so  far  as  its  great  fork,  where  one  of  the  streams  came 
from  the  westward  and  the  other  from  the  northward,  and  that  the 
latter  stream  was  the  continuation  of  the  St  Croix  to  its  source.' 

'  There  was  a  collision  between  the  Ghoveraor  (Gteorge  Clinton)  and  the 
Council  relatiTe  to  this  appointment  (/SSse.  JSishry  of  Council  of  Appaintmini  in 
Vogrofkyof  CUnton, 

*  Senate  Joornal  of  the  United  States,  third  session,  iiflh  Congress,  1798-9, 

p.ia 

'  The  northeast  boundary  line  between  Great  Britain  and  the  United  States, 
or  rather  between  Maine  and  New  Brunswick,  had  long  been  a  matter  of  dispute. 

In  the  second  article  of  the  Treaty  of  Peace  of  1783  (which  treaty  was 
framed  before  New  Brunswick  had  been  separated  irom  Nova  Scotia,  and  while 
Kaine  was  within  the  Umits  of  Massachusetts),  the  boundary  was  thus  defined 
(the  framers  regulated  by  a  mi^  made  by  John  Mitchell,  under  the  audioes  of 
the  British  Board  of  Trade,  and  published  in  1755),  from  the  northwest  angle 
of  Nova  Scotia,  viz.,  that  angle  which  was  formed  by  a  line  drawn  due  north 
from  the  source  of  the  St  Croix  river  to  the  Highlands;  along  the  said  High- 
lands which  divide  those  rivers  that  empty  themselves  into  the  St  Lawrence 
torn  those  which  (all  into  the  Atlantic,  to  the  northwestemmost  head  of  the 
Connecticut  river,  thence  down  through  said  river  to  latitude  forty-five,  and 
thence  due  westward. 

24 
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In  March,  1801,  he  resigned  his  justiceship  on  leceiiring  the  ap- 
pointment, on  the  third  of  that  month  (called  the  midnight  act  of 
John  Adams),  as  Chief  Judge  in  the  second  circuit  of  the  United 

DoQbts  haying  arisen  what  riyer  was  truly  intended  under  the  name  of  the 
8t  Croix,  it  was  proyided,  in  the  fifth  artade  <^  the  treaty  of  andty,  commeroe 
and  nayigadon  between  the  United  States  and  Q-reat  Britain,  signed  19th 
Koyember,  1794  (commonly  called  the  Jay  Treaty),  that  the  United  States 
and  Great  Britain  should  eadi  appoint  a  commissioner,  and  the  two  agree  in  the 
choice  of  a  third,  or  if  not  agreeing,  each  oonmiissioner  should  propose  one  per- 
son and  decide  by  lot;  and  that  the  decision  of  the  oommissioneni,  as  to  the 
subject  matter,  should  be  final  and  condusiye. 

Dayid  Howell  was  appointed  commissioner  on  the  part  of  the  United  States, 
and  Thomas  Barclay  on  the  part  of  Great  Britain.  Not  agreeing  on  the  dioioe  of 
a  third.  Judge  Benson  was  chosen  by  lot  The  three  commissioners  met,  the 
British  agent  claiming,  as  the  true  riyer,  the  riyer  Sdkoodiac  (an  Indian  name 
signifying  "burnt  land")  emptying  in  Uie  northwest  side  of  Passamaquoddy 
Bay,  an  inlet  of  the  Bay  of  Fundy ;  and  the  American  agent,  the  riyer  MagagoBr 
dayic  east  of  the  Schoodiac,  emptying  in  the  aboye  bay  on  the  east  side,  and 
long  claimed  by  Massachusetts  as  the  riyer  meant  in  the  treaty  of  1783. 

Judge  Benson  (acting  as  umpire)  dedded  that  the  true  riyer  was  the  Scfaoo* 
diac,  and  the  other  commissioners  coindded  with  him.  A  difficulty  then  aroee 
as  to  the  source  whence  the  line  due  north  was  to  commence.  Three  points 
were  contended  for,  yiz.,  the  source  of  the  riyer's  western  branch,  the  outlet  of 
the  same  branch  from  the  lowest  of  the  Schoodiac  lakes,  and  the  sonree  of  the 
northern  branch  of  the  riyer  (which  branch  was  called  the  Cheputneteoook),  the 
last  named  source  lying  east  of  the  first,  but  west  of  the  outlet 

The  commissioners  at  length  acquiesced  with  Judge  Benson,  that  the  outlet 
should  be  considered  the  source  designated  in  the  treaty ;  but  as  there  was  a 
tract  of  yaluable  land,  held  under  grants  of  the  respectiye  goyemments,  between 
the  two  branches,  it  was  finally  dedded  that  the  source  of  the  northern  brudi 
should  be  constituted  the  true  source,  giying  to  the  United  States  the  said  tnct^ 
but  to  the  British  Goyemment  a  larger  territory  aboye  than  if  the  outlet  had  been 
designated.  A  monument  was  erected  in  1797  (a  yellow  birch  tree  hooped  with 
iron,  marked  by  the  initials  of  the  surveyors,  Samuel  Titcomb  and  John  Emwa, 
with  the  date  of  the  erection),  at  the  point  decided  upon,  and  called  the  Eastscn 
Monument 

The  question,  however,  as  to  the  true  point  of  the  Highlands  mentioned  in 
the  treaty  of  1783,  as  the  northwest  angle  of  Nova  Scotia,  as  well  as  to  the  north- 
westernmost  head  of  the  Connecticut  river,  still  remaining  open,  the  Ghent 
treaty  (concluded  December  24,  1814)  provided  for  a  final  settlement  of  those 
points,  as  well  as  the  adjustment  of  the  whole  boundary  from  the  source  of  the 
St  Croix  to  the  most  northwestern  point  of  the  Lake  of  the  Woods. 

The  two  commissioners,  appointed  under  the  fiflh  article  (Thomas  Bardsy 
by  the  British  Government,  and  Cornelius  Van  Ness  by  the  United  States), 
afler  sitting  near  six  years,  could  not  agree,  and  the  question  (provided  form 
that  contingency  by  the  treaty)  was  left  to  the  arbitrament  of  the  King  of  the 
Netherlands.     His  decision  was,  however,  protested  against  (January  19th, 
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States  Court)*  tmder  a  new  arrangement  of  the  United  States 
Circuit  Courts.  He  was  deprived,  however,  of  the  latter  office, 
in  1802,  bj  a  repeal,  in  that  year,  of  the  statute  creating  the  new 
oourts. 

On  the  Sd  of  April,  1807,  the  Legislature  appointed  him,  with 
Joseph  C.  Yates  and  others,  on  a  commission  in  behalf  of  the 
State  of  New  York,  to  meet  and  confer  with  commissioners  on  the 
part  of  New  Jersey,  respecting  the  eastern  boundary  of  the  latter 
State. 

In  December,  1812,  he  was  elected,  from  the  second  district,  to 
the  thirteenth  Congress,  which  commenced  (it  having  had  three 
sessions)  on  the  24th  of  May,  1813 ;  on  which  day  he  took  his 
seat;  attended  through  the  first  session  (viz.,  to  August  2d),  but 
Bubse  quently  resigned,  William  Irving  supplying  the  vacancy, 
and  taking  his  seat  on  the  22d  of  January,  1814.' 

On  the  24th  of  August,  18S8,  Mr.  Benson  died  at  Jamaica,  Long 
Island,  aged  87  years. 

Mr.  Benson  was  one  of  the  founders  of  the  New  York  Histori* 
cal  Society;  was  the  first  named  among  the  corporators  in  its 
incorporating  act  of  February  10th,  1809 ;  and  was  appointed  its 
first  president,  continuing  in  the  station  for  eleven  years. 

He  was  of  medium  height,  of  compact  frame,  with  light  eyes 
and  complexion.    He  possessed  a  calm,  equable  temperament, 

1S32)  by  the  State  of  Maine,  the  district  being  separated  from  Massachusetts, 
and  erected  into  a  State  on  the  15th  of  March,  1820.  It  was  not  until  the 
treaty  of  August  9th,  1842  (negotiated  by  Daniel  Webster  as  Secretary  of  State 
of  the  UniUsd  States,  and  Lord  Ashburton  on  the  part  of  Great  Britain),  that  the 
question  was  settled  by  the  final  establishment  of  the  whole  boundary  line  from 
the  monument  at  the  source  of  the  river  St  Croix,  designated  by  Judge  Benson 
and  the  other  commissioners,  to  the  Rocky  Mountains.  By  another  treaty 
between  the  United  States  and  Great  Britain,  made  on  the  15tli  of  June,  1846, 
tile  line  between  the  two  countries  was  further  continued  west  of  the  Rocky 
Moontains,  from  the  point  where  it  terminated,  in  the  Webster  and  Ashburton 
treaty,  along  the  fbrty-ninth  parallel  of  north  latitude  to  the  middle  of  the 
channel  which  separates  the  Continent  froin  Vancouver's  Island,  thence 
southerly  through  the  middle  of  said  channel  and  of  Fuca's  Straits  to  the  Pacific 
Ocean. 

'  Hammond*8  Political  History,  vol,  1. 170. 

*  Journal  House  of  Representatives,  second  session,  thirteenth  Congress, 
p.  246. 
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althoogh  quick  and  energetic  in  his  movements;  was  cheerful  in 
manner  and  fluent  in  conversationi  abounding  in  anecdote.  He 
was  an  antiquarian;  colloquial  in  his  manner  as  a  speaker;  brief 
and  sententious,  bordering  on  obscurity  in  his  st jle  of  writing, 
and  possessed  a  mind  stored  with  classical,  legal  and  historic 
knowledge. 

In  his  private  life  he  was  irreproachable,  while  his  public  shone 
with  examples  of  the  purest  patriotism  and  deepest  devotion  to 
duty.    He  was  never  married. 

As  a  member  of  the  Assembly  from  1777  to  1781,  he  drafted 
almost  every  important  bill  that  passed  therein,  during  the  Revo- 
lution, and  while  he  was  a  representative  in  Congress,  dating  from 
1780,  he  drew  the  bills  organizing  the  executive  department  of 
the  United  States  Government 

As  a  Judge  of  the  Supreme  Court  of  New  York,  he  drew  the 
first  rules  the  court,  under  the  constitution  of  the  State,  ever 
possessed,  viz.,  those  of  April  term,  1796. 

His  miscellaneous  writings  were  voluminous.  The  most  con- 
spicuous were: 

A  Criticism  on  the  "British  Rule  of  1756." 

A  Vindication  of  the  Captors  of  Andre. 

Remarks  on  "The  Wife,"  of  the  Sketch  Book  by  Irvmg. 

A  Memoir  on  "Names,"  read  before  the  New  York  Historical 
Society,  December  81, 1816. 

This  last  is  his  most  elaborate  miscellaneous  production.  It  is 
devoted  to  the  origin  and  signification  of  Indian,  Dutch,  English 
and  other  names,  relating  to  the  territory  formerly  known  as  New 
Netherland,  bounded  on  the  east  by  the  Connecticut  and  on  the 
west  by  the  Delaware  rivers. 

It  is  fall  of  curious  antiquarian  leamtug,  written  in  the  author's 
usual  condensed,  quaint  style. 

As  a  specimen  of  this  style  we  subjoin  the  following  from  an 
inscription  upon  a  marble  slab  he  caused  to  be  affixed,  to  the 
memory  of  his  friend,  John  Sloss  Hobart,  in  the  wall  of  the  Su- 
preme Court  chamber  in  the  City  Hall  of  the  city  of  New  York. 

"As  a  rnan^  firm;  as  a  citizen^  zealous;  as  a  juc^ej  distinguish- 
ing; as  a  Christian,  sincere.  This  tablet  is  erected  to  his  memory 
by  one,  to  whomi  as  a  friend,  close  as  a  brother." 
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JAMES  KENT, 

Appointed,  on  the  6tti  of  Febroaiy,  1798,  in  place  of  Jolm  Lan- 
sing, Jr.,  Chief  Justice.  On  the  2d  of  February,  1801,  appointed 
CShief  Justice.  (See  Biography.) 


JOHN  COZINE 

Appointed,  on  the  9th  of  August,  1798,  in  pLice  of  John  SIoss 
Hobart  resigned,  on  his  attaining  the  age  of  sixty.  Died  on  the 
16th  of  September,  1798. 

As  Judge  Oozine  died  before  taking  his  seat  on  the  bench,  and 
consequently,  never  became  a  member  of  the  Council  of  Bevision, 
Lis  biography  is  omitted. 


JACOB  BADCMPF, 


80H    or   WILLIAM    BADOLIFF, 


Was  bom  at  Bhinebeck,  Dutchess  county.  New  York,  on  the  20th 
of  April,  1764. 

In  1779,  he  entered  Nassau  Hall,  Princeton,  New  Jersey,  and 
graduated  thence  in  1783. 

In  this  same  year  he  commenced  the  study  of  law  in  the  office 
of  Egbert  Benson,  then  Attomey-GFeneral  of  the  State  of  New 
York. 

In  1786,  he  was  admitted  to  the  bar,  and  commenced  th&  piac* 
tioe  of  the  law  at  Poughkeepaie,  in  the  same  State. 
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In  1794-6,  he  was  a  member  of  the  Assembly  (17th  session) 
firom  Dutchess  county. 

On  the  23d  of  February,  1796,  he  was  chosen  by  the  Council 
of  Appointment  to  the  office  of  Assistant  Attorney -General.  Mr. 
Badcliff's  district  was  composed  of  the  counties  of  Orange, 
Dutchess  and  Ulster.^ 

On  the  27th  of  December,  1798,  Mr.  BadclifF  was  appointed  a 
Justice  of  the  Supreme  Court  of  the  ^tate  of  New  York,  in  place 
of  John  Cozine,  who  died  shortly  after  his  appointment 

In  1799,  Judge  Badcliff  removed  from  Poughkeepsie  to  Albany. 

By  an  act  of  April  8th,  1801,  he  was  appointed,  in  conjunction 
with  James  Kent  (then  an  Associate  Justice),  to  revise  the  laws  of 
the  State. 

In  1802,  he  removed  to  the  city  of  New  York,  where  he  subse- 
quently resided  imtil  his  removal,  in  the  latter  part  of  his  life,  to 
Brooklyn. 

In  January,  1804,  he  resigned  the  office  of  Supreme  Court 
Justice,  and  resumed  the  practice  of  the  law,  devoting  himself  to 
Chancery  business. 

On  the  13th  of  February,  1810,  he  was  appointed  by  the  Goandl 
of  Appointment  to  the  Mayoralty  of  the  city  of  New  York,  and 
on  the  10th  of  July,  1815,  was  reappointed ;  both  times  in  place 
of  De  Witt  Clinton. 

In  1821,  he  was  a  member,  jfrom  the  city  and  county  of  New 
York,  of  the  State  Convention  which  formed  the  Constitution  of 
that  year. 

On  the  4th  of  January,  1842,  he  was  appointed,  by  the  United 
States  Circuit  and  District  Courts,  a  commissioner  under  the 
General  Bankrupt  Act,  passed  at  the  first  session  (1841)  of  the 
twenty-seventh  Congress,  but  on  the  twentieth  of  May  in  the 
above  year  he  died  at  Troy,  New  York  (while  on  a  visit  from  his 
residence  at  Brooklyn),  in  the  eighty-first  year  of  his  age. 

Mr.  Radcliff  was  an  excellent  Chancery  lawyer.  In  the  latter 
portion  of  his  life,  when  engaged  in  preparing  bills  or  answers  in 
Chancery,  or  other  legal  papers,  he  was  in  the  habit  of  dictating 

>  On  the  27tli  of  January,  1798,  Goenrad  R  Elmendorph  was  also  appoiated 
for  the  same  district 
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to  an  amanuensis,  and  sncli  was  his  accuracy,  there  was  seldom 
any  occasion  to  alter  a  word  or  sentence  of  what  he  had  dictated.' 

He  was  of  remarkably  handsome,  dignified  presence,  over  six 
feet  in  height,  erect  in  person,  with  light  eyes  and  complexion, 
and  a  mild,  highly  intellectual  countenance.  His  manners  were 
quiet  and  affiible. 

He  was  married,  in  1786,  to  Julia,  daughter  of  the  Bev.  Cotton 
Mather  Smith,  and  granddaughter  to  the  celebrated  Cotton  Mather. 
He  left  children. 

Mr.  Baddifi^  while  he  sat  upon  the  bench  of  the  Supreme  Court, 
viz.,  during  the  period  from  1799  to  1808,  made  notes  of  the  deci- 
sions  of  the  court  for  publication,  but  the  labors  attendant  upon 
his  profession  (which  he  had  resumed  after  the  resignation  of  his 
Judgeship)  prevented  him  from  completing  his  work.  He,  how- 
ever, allowed  William  Johnson,  the  subsequent  reporter,  the  use 
of  his  manuscripts  of  which  Mr.  Johnson  availed  himself  in  con- 
nection with  his  own  notes  and  those  of  others,  in  his  "Johnson's 

n 


HEKBY  BBOOKHOLST  LTVINGSTON, 

80R    OF    WILLIAM    LIYIKOSTOK,    GOYEBNOR    OF    NSW     JSBSST, 

Was  bom  in  the  city  of  New  York  on  the  26th  of  November, 
1757. 

In  1774,  he  graduated  at  Princeton  College,  New  Jersey.  Early 
in  the  summer  of  1776,  he  entered  the  military  service  of  his 
country  as  a  Captain,  and  was  one  of  the  aids,  with  the  rank  of 
Major,  of  General  Schuyler  then  commander  of  the  northern 
department  of  New  York. 

He  then  became  aid  to  General  St.  Clair,  acting  in  that  capacity 
at  the  investment  of  Ticonderoga,  by  Burgoyne,  in  the  beginning 
of  July,  1777,  and  witnessed  the  retreat  of  Colonel  Warner's  troops 
from  Hubbarton.    Attached,  in  the  following  September,  once 

'  Letter  of  Lemuel  Jenkins,  Esq.,  of  Albany,  to  the  writer. 
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more  to  the  military  fiEonilj  of  General  Schuyler,  he,  while  hb 
commander  was  absent  at  Albany,  joined  General  Arnold  on  the 
ninth  of  that  month,  and  as  a  volunteer,  participated  on  the  nine- 
teenth, in  the  first  conflict  of  Gutes  with  Burgoyne,  at  Bemis 
Heights. 

In  1779,  Mr.  Livingston  became  the  private  secretary  of  John 
Jay,  minister  plenipotentiary  to  Spain;  left  with  him  in  the  fiigate 
Confederacy  on  the  twentieth  October  of  that  year,  and  remained 
about  three  years  abroad.  On  his  homeward  voyage,  in  1782,  he 
was  captured  by  a  British  cruiser  and  carried  to  the  city  of  New 
York,  but  was  liberated  on  the  arrival  of  Sir  Guy  Carleton  in  May, 
1783.  Soon  after,  he  went  to  Albany,  studied  law  with  Peter  W. 
Yates,  and  in  November,  1788,  after  the  evacuation  of  New  York 
by  the  British,  conamenced  practice  in  the  latter  city.^ 

In  1784,  by  the  act  of  May  1st,  granting  additional  powere  to 
Eling's  College,  Mr.  Livingston  was  made  one  of  the  first  Begents 
in  the  University,  named,  to  the  number  of  twenty-four,  in  the 
act 

After  the  above  year,  he  dropped  the  name  of  Heniy  and 
became  known  as  Brockholst  Livingston. 

He  was  a  member  of  the  New  York  Assembly,  in  the  twelfth 
session  of  1788-9,  from  the  city  and  counly  of  New  York;  also 
in  the  twenty-fourth  session  of  1800-1 ;  and  was  elected  to  the 
twenty-fifth  session  of  1802. 

On  the  8th  of  January,  1802,  he  was  appointed  a  Justice  of  the 
Supreme  Court  of  the  State  of  New  York. 

Li  November,  1806,  he  was  made  a  Justice  of  the  Supreme 
Court  of  the  United  States;  and  in  January,  1807,  he  resigned  his 
Supreme  Court  Justiceship  of  New  York. 

He  continued  in  the  office  of  United  States  Justice  till  his 
death,  which  occurred  during  the  sittings  of  the  Court  at  Wash- 
ington, on  the  18th  of  March,  1828,  in  the  sixty-sixth  year  of  his 
age. 

Mr.  Livingston  was  slender  in  person,  with  light  eyes  and  com- 
plexion, and  marked  features.  His  manners  were  cheerful  and 
pleasing.     He  was  fluent  in  conversation  and  accessible  to  alL 

'  See  "Holgate's  American  Genealogy/'  p.  191. 
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At  the  bar  lie  was  powerful  and  eloquent,  and  was  possessed  of 
literary  tastes  and  scholastic  acquirements. 

Mr.  Livingston  was  thrice  married;  his  first  wife  was  Catharine 
Keteltas,  by  whom  he  had  four  daughters  and  a  son.  His  second 
was  Ann  N.  Ludlow,  by  whom  he  had  two  daughters  and  a  son, 
and  his  third  Mrs.  John  Kortwright,  by  whom  he  had  two  sons 
and  a  daughter. 

He  was  one  of  the  founders  of  the  New  York  Historical  Society 
and  the  second  named  in  the  act  of  incorporation. 


SMITH  THOMPSON, 

Appointed  on  the  8th  of  January,  1802,  in  place  of  Egbert  Ben- 
son, resigned  on  his  appointment  as  Chief  Judge  in  the  second 
dicuit  of  the  United  States  Court  On  the  25th  of  February, 
1814,  appointed  Chief  Justice.  (See  Biography.) 


AMBROSE   SPENCEE^ 

Appointed  on  the  8d  of  February,  1804,  in  place  of  Jacob  Rad- 
diffi  resigned.  On  the  9th  of  February,  1819,  appointed  Chief 
Justice.  (See  Biography.) 


DANIEL   D.    TOMPKINS, 

Appointed  on  the  2d  of  July,  1804,  in  place  of  James  Kent,  Chief 
Justice.    Resigned,  on  his  election  as  Governor,  in  April,  1807. 
(See  Biography.) 
25 
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WnJJAM   W.  TAX   NESS, 

SOS    or    WILLIAM    TXW    VK88, 

Was  bom  at  ClarenM^  C<Jiiinbui  ooantr,  New  York,  in  1776. 
He  did  not  leceive  a  ocdlegiate  edncatioii. 

He  poisned  las  legal  studies  in  the  office  of  John  Bay,  of  Clave- 
rack,  and  also  in  the  citj  of  New  York;  was  admitted  to  the  bar 
as  an  attorney,  in  1797,  and  followed  his  profession  in  Claverack, 
ontfl  his  admiasioii  in  1800,  as  a  Counselor.  He  then  removed 
to  Hudson,  in  the  abore  named  county,  which  elected  him  a  mem- 
ber of  the  New  York  Assembly,  at  the  twenty-eighth  session, 
ldOi-5,  and  also  at  the  twenty-ninth  session,  1806. 

On  the  9th  of  June,  1807,  he  was  appointed  a  Justice  of  the  Su- 
preme Court  of  the  State  of  New  York;  and  in  1821,  was  a  member 
from  Columbia  county  of  the  State  Convention. 

He  continued  as  Justice  until  ibe  31st  day  of  December,  1822| 
when  his  commission  expired  by  the  Constitution  formed  by  the 
above  Convention  taking  effect  from  that  day. 

He  then  opened  a  law  office  in  the  city  of  New  York,  but  died 
at  Charleston,  South  Carolina,  on  the  27th  February,  1823,  in  the 
forty-eighth  year  of  his  age. 

He  was  married  in  1796  to  Jane,  daughter  of  John  Bay,  and 
had  five  children,  three  sons  and  two  daughters. 

Mr.  Yan  Ness  was  large  and  portly  in  person,  with  light  com- 
plexion, fine  blue  eyes  and  high  forehead.  He  possessed  great 
suavity  of  manner,  displayed  much  imagination  and  eloquence  at 
the  bar  and  in  conversation,  and  was  very  easy  of  approach. 


JOSEPH  C.  YATES, 

Appointed  on  the  8th  of  February,  1808,  in  place  of  Brockholst 
Livingston,  resigned  by  reason  of  his  appointment  as  Justice  of 
the  United  States  Supreme  Court  Besigned  on  his  election  ai* 
Governor,  in  November,  1822.  (See  Biography.) 


BioGBAFmcAL  Sketches.  195 


JONAS  PLATT, 


SON    or    ZEPHANIAH    PLATT, 


Was  bom  at  Poughkeepsie,  Datchess  county,  New  York,  on  the 
80th  of  June,  1769. 

He  studied  law  with  Colonel  Bichard  Yarick,  and  was  admitted 
to  the  bar  in  1790. 

In  the  commencement  of  1791,  he  removed  to  Whitesboro',  in 
the  then  county  of  Herkimer  (which  at  that  period  included  all 
western  New  York),  and  on  the  seventeenth  of  February  in  that 
year,  was  appointed  Clerk  of  the  county. 

In  1796,  he  was  a  member  of  the  Assembly  (19th  session, 
hymning  January  6th,  and  ending  April  11th)  from  the  counties 
of  Herkimer  and  Onondaga,  which  latter  had  been  erected  from 
Herkimer  on  the  5th  of  March,  1794. 

On  the  19th  of  March,  1798,  he  was  appointed  Clerk  of  Oneida 
county,  which,  four  days  before,  viz.,  on  the  fifteenth,  had  been 
erected  also  from  Herkimer  county;  and  from  1799  to  1801,  he 
was  a  representative  in  the  sixth  Congress  from  the  ninth  district 
of  the  State. 

Prom  1810  to  1818,  he  was  a  member  of  the  New  York  Senate 
(33d,  84th,  S5th  and  86th  sessions)  from  the  western  district 

At  the  April  election  of  1810,  Mr.  Piatt  was  a  candidate  for  the 
QovemoTship  of  the  State  of  New  York,  against  Daniel  D.  Tomp- 
kins, but  was  defeated. 

In  1818,  on  the  12th  of  January,  he  was  chosen  to  the  Council 
of  Appointment  from  the  western  district,  and  on  the  twenty- 
fifth  February  of  the  next  year,  was  appointed  a  Justice  of  the 
Supreme  Court  of  the  State. 

In  1821,  he  was  a  member  (from  Oneida  and  a  part  of  Oswego 
counties)  of  the  Convention  that  formed  the  second  State  Consti- 
tution. 

On  the  81st  day  of  December,  1822,  his  commission  as  Justice 
expired,  by  reason  of  the  Constitution  of  1821  taking  eflfect  from 
that  day,  but  in  accordance  with  the  provision  in  article  ninth  of 
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JOBS  WOODWOBTH, 


SOX   or   KOBKKT    VOOBVOKTK, 


Was  bom  oa  tbe  13th  day  of  XoTember,  1768,  at  Schodack,  Bens- 

adaer  conntr,  Xew  Yoik^ 

In  September^  ITSl,  he  entered  Yale  College,  graduated  in 
September^  17S3,  and  in  that  year  commenced  the  stady  of  law, 
at  the  city  of  Alhanr,  with  John  Lansing,  Jr.,  subsequently 
Chief  Justice  and  Chancellor  of  the  State. 

In  July,  1791,  Mr.  Woodworth  was  admitted  to  the  bar;  re- 
moved to  Troy,  New  York,  and  commenced  there  the  practice  of 
his  profession. 

In  1792,  he  was  appointed  by  the  judges  and  supervisoTS  of 
Bensselaer  county,  one  of  the  New  Loan  Commissioners  (in  pur- 
suance of  an  act  of  the  Legislature,  passed  the  14th  of  March, 
1792)  •  for  loaning  the  said  county's  share  ($30,000)  of  the  State 
Loan,  to  the  several  counties^ 

'  Lews  of  New  York  (  Greenleaf  *8  ed. ),  roL  2,  p.  400 
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On  the  7th  of  June,  1793,  he  was  appointed  Surrogate  of  Bens* 
selaer  county,  by  the  Council  of  Appointment,  and  so  continued 
till  his  appointment  as  Attorney-General. 

On  the  6th  of  November,  1800,  he  was  chosen,  by  the  Senate 
and  Assembly  of  New  York,  one  of  the  twelve  Electors  for  Presi- 
dent (Jefferson)  from  the  county  of  Eensselaer;  in  1803,  he  was  a 
member  of  Assembly  (26th  session)  from  the  same  county;  and 
from  1804  to  1807  was  elected  to  the  Senate  of  the  State,  from  the 
eastern  district 

On  the  3d  of  February,  1804,  he  was  appointed  Attorney- 
General  of  the  State,  and  in  1806  removed  to  Albany.  He  con- 
tinued to  hold  the  office  of  Attorney-General  until  the  last  of 
March,  1808.  In  1811  (by  an  act  passed  April  4th)  he  was  ap- 
pointed, in  conjunction  with  William  P.  Van  Ness,  reviser  of  the 
laws  of  the  State;  on  the  ninth  of  November  in  the  next  year  he 
was  chosen  by  the  Senate  and  Assembly,  one  of  the  Electors  for 
President  (Madison),  and  in  1813  (March  3d)  was  made  a  Regent 
of  the  University.  In  that  year  the  revision  of  the  laws  of  the 
State,  known  as  the  Revised  Laws  of  1813Xaccording  to  the  said 
act  of  1811,  and  another  passed  April  12th,  1813),  was  published 
in  two  volumes. 

On  the  27th  of  March,  1819,  he  was  appointed  a  Justice  of  the 
Supreme  Court  of  the  State  of  New  York,  in  place  of  Ambrose 
Spencer,  made  Chief  Justice. 

On  the  31st  day  of  December,  1822,  his  commission  as  justice 
expired  in  consequence  of  the  Constitution  of  1821  taking  eflfect 
from  that  day,  but  according  to  article  nine  of  that  Constitu- 
tution,  Mr.  Woodworth  continued  to  hold  over;  on  the  7th  of 
February,  1823,  he  was  again  appointed,  and  continued  in  the 
office  until  November,  1828,  when  he  resigned  under  the  Consti- 
tutional limit  (retained  from  the  Constitution  of  1777),  having 
arrived  at  the  age  of  sixty. 

Judge  Woodworth  died  at  Albany,  on  the  1st  of  June,  1858,  in 
the  ninetieth  year  of  his  age;  in  the  enjoyment,  to  the  last,  of  his 
Acuities,  both  physical  and  mental. 

He  was  of  large  and  portly  presence,  with  light  eyes  and  complex- 
ion, and  a  countenance  expressive  of  cheerfulness  and  benignity. 
He  was  very  easy  of  approach,  his  manner  afl&ible,  and  conversa- 
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tion  agreeable  and  fluent  His  fellow-townsmen  had  been  so  long 
accustomed  to  his  erect  form,  and  quick  actiye  step  among  them, 
added  to  his  urbanity  of  speech  and  manner,  that  at  his  death  a& 
important  feature  of  Albany  life  seemed  removed 
'  Illustrating  the  retention  of  his  mental  Acuities,  the  following 
are  mentioned: 

In  May,  1856,  he  delivered  a  clear  and  cogent  argument  before 
the  Judges  of  the  Supreme  Ck>urt  of  the  third  Judicial  District, 
in  a  case  of  ejectment,  brought  by  the  heirs  of  French  against  Lent, 
to  recover  lands  illegally  confiscated  by  the  State,  contrary  to  the 
Treaty  of  Peace  of  1783;  in  which  case  the  decision  of  the  court 
was  in  favor  of  Judge  Woodworth. 

In  September,  1857,  he  delivered  another  argument  on  a  man- 
damus against  the  Comptroller  of  the  State,  to  recover  an  alleged 
arrear  of  salary  due  him  as  Judge  of  the  Supreme  Court,  under 
the  Constitution  of  1777.  The  argument  was  before  the  special 
term  of  the  court,  and  was  succeeded  by  another,  upon  the  same 
subject,  at  the  general  term  in  December. 

In  these  argimients  (which  were  printed  in  pamphlet  form) 
Judge  Woodworth  introduced  biographical  sketches  as  well  as 
historical  and  personal  reminiscences,  interesting  not  only  from 
their  intrinsic  worth,  but  from  the  choice  and  apt  language  in 
which  they  were  clothed. 

When  it  is  considered  that  these  arguments  were  prepared  by  a 
gentleman  in  his  eighty-ninth  year,  who  was  Attorney -General  of 
the  State  before  the  birth  of  the  judges  to  whom  they  were  sub- 
mitted, they  must  be  regarded  as  worthy  of  record. 

Judge  Woodworth  was  also  the  author  of  a  little  work,  both 
pleasing  and  valuable,  entitled  "Reminiscences  of  Troy,  from  its 
Settlement  in  1790  to  1807,"  full  of  historical  sketches  of  the 
place,  and  biographical  notices  of  many  of  its  oldest  inhabitants. 
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The  Vetoes  of  the  Council  of  Revision  of  the  State  of 
New  York,  are  here,  for  the  first  time,  collected  in  a  printed 
shape. 

This  Council  existed  from  1777  to  1821 ;  a  period  of  forty -four 
years,  extending  through  the  two  wars  of  our  nation  with  Great 
Britaiiu  An  independent  branch  of  the  legislative  power,  its 
vetoes  illustrate  the  legal  and  constitutional  history  of  our  State 
jurisprudence.  They  embrace  a  great  variety  of  questions  in 
constitutional  law  and  public  policy,  and  possess  general  and 
permanent  interest 

The  distinguished  men  that  composed  the  Council,  anxious  not 
only  to  vindicate  these  vetoes  to  the  public,  but  knowing  they 
would  encounter  the  objections  and  arguments  of  the  Legislature, 
framed  them  with  great  care,  and  they  consequently  will  be  found 
marked  by  vigor,  clearness  and  logical  precision,  both  in  thought 
and  expression. 

The  Editor  has  placed  in  a  body  those  vetoes  that  received 
the  sanction  of  the  Council,  separating  in  an  appendix  those 
objections  which,  although  presented  to  it  by  those  having  in 
charge  the  bills  upon  which  they  were  founded,  did  not  receive 
the  above  sanction. 

The  Vetoes  were  compiled  by  the  Editor  from  five  manuscript 
folio  volumes  in  the  office  of  the  Secretary  of  State  at  Albany. 


VETOES. 


On  Wednesday  the  28th  January,  1778,  the  Council  for  revising 
all  Bills  about  to  be  passed  into  Laws  by  the  Legislature  of  the 
State  of  New  York,  met  at  the  Chamber  of  his  Excellency  the 
Goremor,  in  Poughkeepsie. 

JcoKuary  29.  The  Council  i^pointed  Bichard  Hatfield  their 
Clerk. 

PouGHSJBEFSiE,  FAruaty  8,  1778.  Present — George  Clinton, 
OoTcmor;  Bobert  B.  Livingston,  Chancellor;  John  Jay,  Chief 
Justice;  Bobert  Yates  and  John  Sloss  Hobart,  Puisne  Judges. 

A  bill  entitled  "  J.n  act  requiring  aU  persons  holding  offices  or 
fkuxs  under  the  Oovemment  of  this  State  to  take  the  oaths  therein 
prescribed  and  directed^^  was  before  the  Council,  which  adopted  the 
following  objections,  reported  by  the  Chief  Justice,  viz.: 

1.  Li  the  oath  of  office  prescribed  for  Sheriff  and  Under 
Sheriff,  they  are  restrained  from  taking  more  than  lawful  fees  or 
rewards  "for  the  impanneling  or  returning  of  any  inquest^  jury 
or  tales,  in  any  court  of  the  people  of  this  State  or  between  party 
and  party,  or  for  the  serving  any  legal  process  whatsoever;" 
whereas  if  an  express  prohibition  to  the  taking  undue  fees  or  re- 
wards was  deemed  necessary,  it  should  not  be  confined  to  these 
particular  services,  but  ought  to  extend  to  aU  acts  which  Sheri£b 
or  Under  Sheriff  are  bound  by  the  duties  of  their  offices  to  perform, 
and  which  acts  may,  without  a  particular  enumeration,  be  compre- 
hended under  general  descriptive  terms. 
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zioL  iJ.  nag  onnisesu.  tt!ti^«?^  jt  -ius  Scase  ^aZ  ^ike  die  kBcm- 
jur  :«iii.  t:2.:  1  A  3  !niaex  if  jop«mia»i  j»  ije  caR  maj  be)^ 
y>  -ue  ;ific&  :f  ir  lie  r:iiiiL  -  :t  ic  scLehoIt  in  the  pre- 

»^ace  ;£  ,ftz^  Jk^  Aj  'Ius  zmcl  oas  ^g^^reaa  i^feiifnfif  «>  eoontj 
^*i5i!sra.  X  *annci:  -voii  zr-jrc^r-r  x  jdnnrdaoacd  ax  or  wth  troth 
'StV.^a  '-"^  ie  iiLiwTiiir  mimsaEsal  ;iTiiyr^  none  rf  viiam  are 
icr:cuiKd  i:r  my  pc-iuTLar  icnnry.  t-.x.  Ae  •ZLerk  rf  the  Siq>reiiie 
Cjin  izui  3^^  P^nii^.  "^ia:^  "Vrv^,  r^szos?^.  ami  ocbercADeis  in  the 
C:»ir:  ^t  Cianryr^.  Aiauzalrx  ami  pMcaoB;  zj^r  can  it  reach  the 
asisney?.  pnea.ia.  j^ii  jiujiiiacis  zcacsan^  in.  :sLoee  eoonSy  or  to 
cr.ruiit-^ra  isii  iiii^r  2«3i^ala  -if  "iie  "n  "-^  c£  this  Sttfie  who  can- 
zi'X  *rjci&  iiLiis'  lie  itgser"TO:a  re  r^Tsrng  ar^xnttd  or  dbosen  to 

^  ^  ^  ^ 

njt  cfice  'J.  i:r  zie  ictzits-  -ic 


xjie  Prssi^icru::  :c    t^  Sizaie  vaea  he  sojSI  administer 


ttu5  GvT^snntfsix  H  !i>:5  iLiizfid  a=zi:ci^  tiistsae  officeis  who  are 
'ii.^^cr^i  Vj  lik*  'ie  coiIi*  cer':?^  p35«:i2*  to  be  appototed  bjr  com- 
ni..£;~.'.ti  ia  i^  lULiiire  ct  a  ^^.v%«uf  ftcDotkcea^  azid  dieiefiire,  as 
•1'.'  v.l  I.OW  gsar  i^.  i:l:ls«  uV*  t2i^  siid  oa:a  betbre  a  jiistioe  of  the 

4.  TSiat  oclj  iL*  G  >T-?n>DT-  L^-rniiesianr-GoTenior,  membeis  of 
S^-^st^  and  AseeEiblj-  Chajic^orac  J:ii^^  and  Jusdcss*  Secre- 
;an^  of  lii*  Scat?:.  Sii^rlS?,  UL^ier  SiehfEa^  Clerks  of  Counties,  and 
u.  nul.tarT  oZz^rs  are  req:iireti  to  sake  iiie  said  oaths  before  per- 
YjTi3  to  be  aDi>oiiited  bv  connnission  in  the  nature  <rf  a  dedimus 
y/^.tnUfra;  zlA  yet  the  rolls  to  be  kept  br  the  said  persons  are 
rn'^itioned  in  the  said  bill  as  containing  the  oalhs  and  subscrip- 
tions of  the  several  officers  of  the  Court  of  Chancery,  Supreme 
Court,  Court  of  Admiralty  and  Court  of  Probates,  although  none 
of  the  officers  of  the  said  courts,  except  the  Chancellor,  Judges, 
Sheriff  and  Under  Sheriff^  are  directed  to  take  the  said  oaths  or 
make  the  said  subscriptions  before  such  Commissioners. 

6*  That  the  Justices  of  the  Peace  before  whom  the  ministerial 
officers  described  in  the  bill  are  directed  to  take  the  said  oaths, 
are  not  required  to  keep  any  roUs  or  record  thereof^  or  to  furnish 
the  officers  taking  such  oaths  with  a  certificate  thereof,  nor  is  any 
provision  made  whereby,  in  case  of  the  death  of  the  Justice,  the 
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people  may  be  infonned,  op  the  officer  obtain  evidence  of  his 
having  taken  the  said  oaths,  although  such  infonnation  and 
evidence  is  rendered  highly  important  by  the  clause  which  de- 
dares  offices  ipsofado  vacant^  on  neglect  to  take  the  oaths. 

The  Coimcil  object  to  the  l^t  clause  in  the  bill  which  declares 
officers  to  be  t^  facto  removed  and  the  offices  ipso  facto  vacant 
from  and  immediately  after  neglect  to  take  the  oaths,  for  the 
following  reasons,  viz.: 

1.  That  no  time  is  allowed  to  the  said  officers  to  consider  and 
make  their  election  either  to  refuse  or  accept  the  said  offices. 

2.  That  the  bill  does  not  define  what  shall  be  deemed  a  neglect^ 
but  leaves  it  to  be  tried  as  a  mere  matter  of  opinion  not  reducible 
to  a  certain  rule  or  standard. 

3.  That,  as  the  persons  appointed  to  administer  the  said  oaths 
are  bound  to  administer  them  to  every  officer  who  shall  produce 
a  commission  or  other  proper  evidence  of  his  appointment  or  elec- 
tion and  are  not  authorized  previously  to  inquire  into  the  neglect 
mentioned  in  the  biU,  very  honest  and  good  officers  may,  after 
having  inadvertently  been  guilty  of  such  neglect,  take  Ihe  said 
oaths,  and  enter  on  the  execution  of  their  offices,  and  that  not 
merely  at  their  own  peril,  but  at  the  peril  of  the  whole  com- 
munity ;  fi)r  should  such  officers  be  afterwards  prosecuted  for  exer- 
cising offices  which  such  neglect  had  rendered  void  and  vacant, 
and  be  convicted  thereof,  all  proceedings  had  before  them,  and  aU 
acts  done  by  them,  would  of  course  be  adjudged  null  and  void. 

Bill  amended  by  Legislature  in  accordance  with  objections,  and 
then  approved  by  the  Council. 


PotJGHKKBPSiE,  Fdmuiry  20, 1778.  Present— Governor  Clin- 
ton; Livingston,  Chancellor;  Jay,  Chief  Justice. 

A  bill  entitled  "iln  act  to  prevent  ike  exporiaiion  of  jUmr^  meal  and 
gfrain  otU  of  this  State^^  was  before  the  Council,  which  adopted  the 
following  objections,  reported  by  the  Chief  Justice,  viz.: 

The  Council  object  to  the  said  bill  as  being  inconsistent  with 
the  spirit  of  the  Constitution  of  this  State. 


204  Thb  Coukcil  oy  Revisiok. 

Because  it  recognizes  the  late  8Tijq)osed  Council  of  Safety  as  a 
Legislative  body,  when  in  fact  all  Legislative  power  is  to  be 
exercised  by  the  immediate  representatives  of  the  people,  in  Sen- 
ate and  Assembly,  in  the  mode  prescribed  by  the  Constitution; 
for  though  the  people  of  this  State  have,  heretofore,  been  under  a 
necessity  of  delegating  their  authority  to  Provincial  Congresses 
and  Conventions,  and  of  being  governed  by  them  and  Councils, 
and  Committees  of  Safety  by  them  from  time  to  time  appointed,  yet 
this  Council  conceive  that  these  were  mere  temporary  expedients 
to  supply  the  want  of  a  more  regular  government,  and  to  cease 
when  that  prescribed  by  the  Constitution  should  take  place,  and 
can  in  no  wise  justify  the  appointment  of  a  Council  of  Safety, 
other,  perhaps,  than  as  a  conmiittee  to  advise  and  recommend, 
after  the  organization  of  the  present  Government,  and  the  actual 
entry  of  the  Senate  and  Assembly  upon  the  business  of  legislation; 
at  which  period  the  Council  are  of  opinion  that  all  Conventions 
and  Councils  of  Safety  had  ceased  and  could  not  thereafter  be 
instituted  or  appointed  consistent  with  the  Constitution  of  this 
State;  and  that  the  people  did  not  give  or  delegate  to  their  repre- 
sentatives in  Senate  or  Assembly,  any  power  or  authority,  at  their 
discretion,  to  revive  the  Government  by  Conventions  or  Councils 
of  Safety,  or  in  any  other  manner  to  dispense  with  or  suspend  the 
Government  established  by  the  Constitution :  these  objections,  in 
the  opinion  of  the  Council,  operate  with  the  greater  force  against 
the  recognition  of  the  Council  of  Safety,  in  question,  as  it  was  not 
even  appointed  by  the  Legislature,  but  by  a  number  of  the  mem- 
bers who  had  resolved  themselves  into  a  convention,  after  the 
organization  of  the  Government,  instituted  by  the  Constitution; 
and,  therefore,  although  the  rectitude  and  well  meaning  zeal  of 
that  Council  of  Safety  may  give  them  a  claim  to  indemnity, 
neither  the  mode  of  their  institution  nor  the  edicts  they  made, 
ought,  in  the  opinion  of  this  Council,  to  be  held  up  by  the  Legis- 
lature as  constitutional  or  obhgatory,  especially  as  the  Constita- 
tion  does  expressly  ^^  Ordain,  determine  and  declare,  tiiatno 
authority  shall,  on  any  pretense  whatever,  be  exercised  over  the 
people  or  members  of  this  State,  but  such  as  shall  be  derived  from 
and  granted  by  them." 
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On  these  principles  this  Council  find  themselves  constrained  to 
object  to  the  preamble  of  this  bill: 

1.  It  recognizes  and  speaks  of  this  Council  of  Safety  as  if  it  had 
been  a  body  constitutionally  instituted  and  known  to  the  law  of 
the  land;  it  speaks  of  their  resolution  as  laying  an  embargo  which 
it  was  expedient  to  contimu^  thereby  intimating  that  the  said  reso- 
lation  was  obligatory  on  the  people,  when,  in  fact)  it  was  not 
obligatory,  nor  were  they  in  the  least  bound  to  obey  or  regard  it 

2.  On  the  same  principle  this  Council  also  object  to  the  first 
enacting  clause: 

It  enacts  that  the  said  resolution  of  the  Council  of  Safety,  and 
die  embargo  therAy  laid  (except  such  parts  thereof  as  are  therein- 
after repealed),  shall  standi  and  be  confirmed  and  c<mUnued^  thereby 
plainly  giving  countenance  to  the  said  resolution,  and  evidently 
acknowledging  it  to  have  force  and  validity. 

The  second,  third  and  fiftl^  clauses,  are  under  the  like  predica- 
ment with  the  first,  and  the  Council  object  to  them  on  the  same 
principles. 

The  Council  object  to  the  sixth  enacting  clause  as  inconsistent 
with  the  spirit  of  the  Constitution: 

1.  Because  this  clause  supposes  the  continuance  of  County  and 
District,  or  Precinct  Committees,  and  thereby  implies  that  they  are 
necessary  and  proper  to  the  government  of  this  State.  But  the 
government  established  by  the  Constitution,  knows  of  no  County 
or  District,  or  Precinct  Committees,  and  being  appendages  to  and 
parts  of  the  same  system  of  expedients  with  Conventions  and 
Councils  of  Safity,  they  C3as3d  together,  and  cannot,  consistent 
with  the  Constitution,  be  revived. 

The  Council  object  to  the  court  instituted  by  this  clause  for  the 
trial  of  intentional  exports  without  license. 

Because,  in  this  court,  the  person  who  makes  the  seizure  is  to 
impannel  the  jury,  yet  no  power  is  given  to  compel  their  attend- 
ance; he  is  to  sit  as  Judge  to  determine  the  propriety  of  evidence 
and  challenges,  and  yet  in  certain  cases  must  be  the  prosecutor. 

In  this  court  the  party  prosecuted  may  be  proceeded  against  in 
his  absence,  and  condemned  to  forfeit  his  property  without  a  hear- 
ing, for  notice  to  the  person  then  having  the  care  and  possession 
of  the  flour,  &c.,  is  no  notice  to  the  owner;  nor  in  case  such  person 
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be  a  slave,  is  any  notioe  to  be  given  to  the  owner  of  the  flour, 
unless  he  happen  to  be  known  to  the  person  who  seized  it 

In  this  court  no  means  are  provided  whereby  the  defendant  can 
compel  the  attendance  of  his  witnesses. 

In  this  court  the  defendant  cannot  compel  a  speedy  trial,  for  the 
person  who  made  the  seizure  is  at  liberty,  by  the  bill,  to  cause  the 
inqxdry  to  be  made  when  he  may  think  proper. 

In  this  court  provision  is  made  for  the  payment  of  costs  and 
charges  only  on  the  conviction,  but  not  on  the  acquittal  of  the 
defendant)  so  that  the  court  and  jury,  as  well  as  witnesses,  will  be 
interested  against  him. 

The  Coxmcil  object  to  the  said  bill  as  being,  in  their  opinion, 
inconsistent  with  the  pubUc  good : 

1.  Because,  as  the  bill  recognizes  the  Council  of  Safety,  and 
their  resolution  for  laying  an  embargo,  in  terms  which  amount  to 
an  acknowledgment  of  their  right  to  make  laws,  all  the  other 
resolutions  they  have  passed  must  be  deemed  of  equal  validity 
with  this;  whereby  a  number  of  new  laws,  which  have  never  been 
under  the  consideration  of  the  Legislature,  and  perhaps  repugnant 
to  the  Constitution,  will  be  introduced  among  the  laws  of  thifl 
State. 

2.  Because,  in  the  opinion  of  the  Coxmcil  every  freeman  in 
this  State  has  a  right  to  do  any  act  which  is  not  forbidden  by  the 
laws  of  God  or  of  the  State,  and  therefore  that  such  acts  cannot, 
consistent  with  the  public  good,  be  deemed  to  have  been  illegal 
by  laws  afterwards  made,  and  which  did  not  exist  at  the  time 
when  such  acts  were  done:  Wherefore,  the  Coxmcil  object  to  that 
part  of  the  first  clause  in  the  bill  which  retrospects  and  attempts 
to  validate  and  confirm  certain  parts  of  the  resolution  of  the  Coun-. 
oil  of  Safety  yrom  the  time  it  was  made  and  published. 

8.  Because,  however  expedient  an  embargo  may  be,  yet  Hbertj 
is  not  granted  for  the  transportation  of  flour,  &c,  from  the  south- 
ern States  through  this  State  to  New  England. 

4.  Because,  it  is  not,  in  the  opinion  of  this  Council,  consistent 
with  the  public  good  that  the  first  magistrate  of  the  people 
should  be  diverted  &om  the  important  duties  of  his  office  by  a 
necessity  of  personally  hearing  and  trying  themerits  of  the  nume- 
rous applications  which  will  be  made  to  him  for  licenses  fiom 
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different  parts  of  this  and  the  neighboring  States,  as  well  as  firom 
the  commissaries  of  the  aimy;  which  business  it  will  be  very  dif5- 
colt  for  him  to  transact  when  called  into  the  field  at  the  head  of 
the  militia.   . 

5.  Because,  as  the  Governor  is  tlie  only  person  authorized 
by  the  bill  to  grant  licenses,  it  imposes  undue  hardships  and 
expenses  on  the  inhabitants  of  those  parts  of  the  State  who  are 
remote  from  the  place  of  his  residence, 

6thly.  Because,  as  by  the  bill  mere  suspicion  alone,  without  any 
proof  or  evidence  of  intention  to  export  without  license,  is  suffi- 
cient to  justify  any  committeeman,  justice,  sheriff  or  other  peace 
officer  to  seize  and  detain  flour,  &c.,  passing  through  any  part  of 
the  State,  the  Council  apprehend  that  the  domestic  trade  of  the 
people  of  this  State  with  one  another  will  be  subjected  to  difficul- 
ties and  interruptions,  and  innocent  men  often  distressed  especially 
as  on  such  seizures  they  will  be  obliged  to  inaintain  their  cattle, 
horses,  and  slaves  at  the  place  in  which,  they  may  be  seized,  until 
the  person  who  seized  them  may  think  proper  to  give  them  a  trial, 
and  which,  if  there  be  malice  in  the  case,  will  on  various  pretenses 
of  witnesses  absent,  &c.,  be  unnecessarily  protracted  and  delayed. 

7.  Because,  although  the  bill  makes  it  lawful  for  the  Governor, 
with  the  advice  of  two  members  of  the  Legislature,  to  grant 
licenses  for  exports,  it  does  not  require  him  or  make  it  his  duty  to 
do  it,  so  that  should  he  decline  acting  as  a  conmiissioner  for  grant- 
ing those  licenses,  none  will  or  can  be  granted,  and  consequently 
all  exports,  even  for  the  use  of  the  army,  must  cease.  The  mem- 
bers of  the  Legislature  are  also  left  at  liberty  by  the  bill  either  to 
attend  the  Governor  when  called,  and  advise  him  on  the  propriety 
of  granting  particular  licenses  or  not,  so  that  should  they  find  it 
inconvenient  to  be  often  called  from  home  on  this  business  with- 
out compensation  and  therefore  decline  it,  in  that  case  also,  no 
licenses  can  be  granted. 

8.  Because,  as  the  bill  is  to  continue  in  force  until  repealed, 
and  as  the  future  meeting  of  the  Legislature  niay  be  rendered  un- 
certain by  the  military  operations  in  this  State,  the  embargo  may 
exist  longer  than  the  necessity  which  dictated  it,  in  which  case  the 
trade  of  this  State  would  be  injured,  and  the  neighboring  States 
stimulated  to  rctaliatiouy  especially  considering  bow  greatly  tboy 
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were  eenstured  by  this  State  for  laying  embargoes  17 
pressed  thereto  by  necessity. 

Notwithstanding  the  objections,  the  Legislature  passed 
with  a  slight  verbal  amendment^  into  a  law. 


PouGHKEKPSiE,  Match  25ihf  1778.  Present  — (jovemor  Clin- 
ton; Jay,  Chief  Justice;  Yates,  Justice. 

A  bill  entitled  "An  act  to  regukUe  dectians  within  this  State"  was 
before  the  Council,  which  adopted  the  following  objections,  re- 
ported by  the  Chief  Justice,  viz.: 

1.  Because  the  bill  directs  that  the  clerk  of  the  Senate  in  every 
year,  between  the  first  day  of  February  and  the  first  day  of  April, 
shall  give  notice  in  writing  to  the  several  sherifb,  of  the  number 
of  Senators,  &a,  to  be  for  that  year  elected,  and  that  the  sheriffi 
transmit  copies  of  sudi  notices  to  some  one  of  the  Justices  in  such 
precinct  district^  &a,  so  that  shoxdd  the  clerk  of  the  Senate  happen 
to  die  between  those  two  periods  in  the  recess  of  the  Senate  (no 
provision  being  made  for  so  important  a  contingency)  the  design 
of  the  bill  in  this  instance  may  be  defeated,  unless  indeed  the 
Legislature  should  be  seasonably  convened  for  the  purpose  and 
the  Senate  appoint  another. 

2.  Because  the  Constitution  of  this  State  does,  among  other 
qualifications  to  entitle  a  person  to  vote  at  an  election  for  a  mem- 
ber of  Assembly,  require  that  such  person  should,  within  six 
months  inmiediately  preceding  such  election,  have  been  rated,  and 
actually  paid  taxes  to  this  State;  and  yet,  by  the  bill  in  question^ 
persons  not  so  qualified  are  authorized  to  give  such  vote;  and 
although  the  omission  of  a  timely  tax  may  for  the  present  year 
render  such  qualification  unattainable,  yet,  in  the  opinion  of  the 
Council,  such  omission  can  neither  justify  or  excuse  the  dispensing 
with  such  qualification,  at  least  for  the  years  then  ensuing. 

8.  Because  the  said  bill  directs  that  a  box  with  a  lock,  and  a 
hole  in  the  lid  sufficiently  large  to  admit  a  ballot,  shall  be  provided 
and  kept  by  the  inspectors  at  elections,  and  that  whenever  they 
adjourn  the  poll,  the  poll-lists  shall  be  put  in  the  said  box  with 
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the  ballots,  and  sliall  be  locked  in  the  presence  of  all  the  inspec- 
tors; the  key  to  be  delivered  to  such  one,  and  the  box  to  such 
other  of  them  as  the  majority  shall  nominate,  &c.  But  this  Coun- 
cil cannot  perceiye  the  use  of  causing  the  said  box  to  be  so  locked 
and  delivered  yrhUe  the  hole  in  the  said  lid  through  which  ballots 
may  be  shaken  out,  or  put  in,  is  permitted  to  remain  open. 

4.  Because  the  bill  directs  the  sheriff  to  return  transcripts  of 
the  poll-lists  for  Senators,  taken  at  elections  in  their  respective 
counties,  to  the  secretary's  office  "from  whence  due  notice  in  writ- 
ing shall  without  delay  be  issued  and  transmitted  to  each  of  the 
persons  respectively  who  shall  appear  to  be  Senators,  elected  by 
plurahty  of  voices  in  the  districts,  to  the  end  that  they  may  give 
punctual  attendance  and  take  their  respective  seats,"  &c.  But  the 
said  bill  does  not  direct  by  whom  such  poll-lists  shall  be  canvassed 
and  the  votes  estimated,  nor  by  whom  such  notice  shall  be  given ; 
for  although,  firom  the  said  returns  being  made  to  the  secretary's 
office,  and  the  notice  aforesaid  issued  from  thence,  it  would  seem 
as  though  the  secretary  is  intended,  yet  in  the  opinion  of  this 
Ck>uncil  it  does  not  necessarily  follow  that  he  is  the  person,  and  if 
he  was,  yet  in  the  opinion  of  the  Council,  this  important  business 
ought  expressly  to  be  made  a  part  of  his  duly,  that  the  public  may 
have  the  seourily  of  his  oath  of  office. 

5.  Because  the  bill  doth  expressly  prohibit  all  persons  other 
than  the  sworn  clerks  to  make  or  take  any  poll-lists  at  any  of  the 
said  elections,  on  pain  of  being  committed  to  the  gaol  of  the 
county,  for  a  space  not  exceeding  thirty  days,  thereby  depriving 
the  people  of  ibis  State  of  a  right  which,  in  the  opinion  of  the 
Council,  they  ought  to  enjoy  in  common  with  all  other  freemen, 
of  writing  or  committing  to  paper  those  or  any  other  fact  or  &ct8 
which  may  happen. 

6.  Because  the  said  bill  authorizes  and  requires  the  inspectors 
to  commit  to  gaol,  for  a  space  not  exceeding  thirty  days,  all 
persons  who  shall  make  or  take  poll-lists  as  aforesaid,  or  be  guilty 
of  disorderly  conduct  at  the  said  elections,  or  of  using  corrupt  or 
indirect  means  to  influence  the  electors;  as  these  offenses  may  not 
always  be  committed  under  the  eye  of  the  inspectors,  but  made 
known  to  them  by  evidence  on  accusation,  this  Council  are  of 
opinion  that  the  party  accused  ought  in  all  such  eases  to  have  the 
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benefit  of  a  trial  by  hia  peers,  before  he  shall  be  sabjeeted  to  so 
grievous  a  punishment,  and  the  inspectors  authorized  only  to  bind 
them  oyer  to  such  court  as  is  or  may  be  authorized  to  take  cogni- 
zance thereof  and  this  Council  consider  the  said  power  to  com- 
mit, so  &r  as  it  respecte  persons  who  shall  attempt  to  influence 
electors,  as  the  more  extraordinary  and  improper,  because  a  sub- 
sequent clause  in  the  bill  subjects  such  persons  to  a  penalty  of 
five  hundred  pounds,  on  conviction  of  the  said  offense. 

7.  Because  the  said  bill  disqualifies  and  incapacitates  to  vote 
or  hold  offices,  all  such  of  the  inhabitants  as  hereafter  shall,  or 
since  the  9th  day  of  July,  1776, 

(1.)  Have,  before  any  Congress  or  Convention  or  Committee  or 
Council  of  Safety,  or  Committee  or  Commissioners  of  Conspiracy, 
acknowledged  the  sovereignty  of  the  British  Eling  and  Parliament 
over  this  State. 

(2.)  Or  denied  the  authority  of  the  present  Government  and 
Legislature  of  this  State. 

(3.)  Or  of  the  former  government  thereof  by  Congresses  or 
Conventions,  Committees  or  Councils  of  Safety,  and  other  com- 
mittees. 

(4.)  Or  the  independency  of  this  State. 

(5.)  Or  taken  arms  with  the  enemy  against  these  States. 

(6.)  Or  have  held  commissions  imder  the  British  King  or  Pa^ 
liament 

(7.)  Or  being  out  of  the  power  of  the  enemy,  have  gone  to 
them  to  supply  them  with  provisions,  Ac. 

(8.)  Or  procuring  others  so  to  do. 

(9.)  Or  having  gone  and  continued  with  the  enemy  without 
special  license. 

(10. )  Or  have  held  a  correspondence  with  the  enemy  prejudicial 
to  these  States. 

{IL)  Or  have  counseled  or  encouraged  any  inhabitants^of  these 
States  to  acknowledge  allegiance  to  the  British  King  or  Parlia- 
ment, .or 

(12.)  To  disavow  the  authority  of  the  Congress,  or  of  the  Pro- 
vincial Congzifisses  or  Conventions  or  Legislatures  of  this  State,  or 

(18.)  To  disaffect  any  person  to  the  independence,  government 
and  legislature  of  this  State. 
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To  the  said  disqualifications,  colleotiyelj  oonsideied,  this  Cotmcil 
think  it  their  duly  to  object,  because  the  Constitution  of  tiiis  State 
hath  expressly  ordained  "that  every  elector,  before  he  is  admitted 
to  vote,  shall,  if  required  by  the  returning  officer,  or  either  of  the 
inspectors,  take  an  oath  or  (if  of  the  people  called  Quakers)  an 
affinnation  of  allegiance  to  the  State,"  from  whence,  in  the  opinion 
of  this  Council,  it  clearly  follows  that  eyery  elector  who  will  take 
such  oath^  has  a  constitutional  right  to  be  admitted  to  such  vote, 
and  therefore  that  the  Legislature  have  no  power  to  deprive  him 
&ereoi^  and  more  especially  for  acts  by  him  done  prior  to  the 
date  of  the  said  Constitution,  which  was  the  20th  day  of  April, 
1777,  of  which  acts  the  convention,  by  whom  that  Constitution 
was  made,  had  ample  cognizance. 

Because,  to  punish  men  for  acts  by  laws  made  subsequent  to 
the  commission  of  such  acts,  hath,  by  all  civilized  nations,  been 
deemed  arbitrary  and  unjust. 

Because,  the  said  bill  takes  away  all  benefit  of  repentance  and 
possibility  of  reconciliations  &om  such  as,  having  in  times  past 
heen  unfriendly  to  the  American  cause,  may  now  be  good  subjects 
of  this  State. 

Because  the  said  disqualifications,  in  the  opinion  of  this  Council, 
savor  too  much  of  resentment  and  revenge  to  be  consistent  with 
the  dignity  or  good  of  a  free  people. 

Because  the  said  disqualifications  (supposing  them  to  be  consti- 
tutional and  proper)  are  not  limited  to  take  place  only  on  the 
conviction  of  the  offenders  in  due  course  of  law. 

Because,  as  a  great  number  of  the  offenses  to  which  such  disquali- 
fications are  annexed,  are,  by  the  laws  of  this  State,  punishable 
with  death,  it  appears  to  this  Council  improper  as  well  as  unneoes- 
fiaiy  to  enact  that  the  persons  thus  to  die  shall  be  so  disqualified. 

This  Coimcil  doth  particularly  object  to  the  disqualifications 
contained  in  the  third  and  twelfth  articles  above  specified. 

Because,  thereby,  all  persons  are  disqualified,  who  have,  before 
any  conmiittee,  &c.,  disavowed  or  have  counseled  others  to  dis- 
avow, the  authority  of  a  late  Convention  and  Council  of  Safety, 
who,  being  as  such,  self-constituted  and  possessed  of  no  power 
granted  by  or  devised  from  the  people,  did  undertake  to  legislate 
for  them,  and  by  certain  of  their  resolves  to  create  capital  offenses; 
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for  that,  in  the  opinion  of  this  Council,  the  people  of  this  State  had, 
and  have  an  undoubted  right  to  disavow  and  deny  the  authority  of 
the  said  Convention  and  Council  of  Safety,  and  to  counsel  and 
encourage  others  so  to  do. 

8.  Because  although  the  bill  diieets  that  the  members  of 
the  Legislatuie  to  be  elected,  shall  meet  at  a  certain  time  theran 
specified,  yet  no  place  for  such  meeting  is  thereby  assigned,  nor 
is  any  provision  made  for  causing  the  same  tobe  fixed  and  made 
known.  ^ 

Notwithstanding  the  objections,  the  Legislature  passed  the  bill 
into  a  law. 


PouGHKEEPSiE,  Marck  25, 1778.  Present— Governor  dinton; 
Jay,  Chief  Justice ;  Yates,  Justice. 

A  bill  entitled  "Jin  act  for  raising  rmmeys  to  he  applied  towards  the 
public  exigencies  of  this  Sbate^^^  was  before  the  Council,  which  adopted 
the  following  objections,  reported  by  the  Chief  Justice,  viz.: 

1.  Because  the  said  bill,  after  imposing  a  tax  of  a  penny  half- 
penny in  the  pound  on  all  personal  property,  proceeds  to  assess 
on  all  traders  and  manuJBsu^turers  in  this  State,  a  partial  tax  of 
fifly  pounds  on  every  thousand  pounds  which  they  may  respeo 
tively  have  gained  in  their  said  occupations  since  the  12th  day  of 
September,  1776,  over  and  above  the  said  general  tax  of  one 
penny  half-penny  in  the  pound,  to  be  discovered  by  their  oatis 
respectively. 

This  Council  are  of  opinion  that  an  eq^ual  right  to  life,  liberty 
and  property  is  a  fimdamental  principle  in  all  free  societies  and 
States,  and  is  intended  to  be  secured  to  the  people  of  this  State  by 
the  Constitution  thereof;  and,  therefore,  that  no  member  of  this 
State  can  with  justice  be  constrained  to  contribute  more  to  the 
support  thereof  than  in  like  proportion  with  the  other  citizens, 
according  to  their  respective  estates  and  abilities.  Wherefore  this 
Council  consider  the  clause  in  question  as  being  inconsistent  with 
the  spirit  of  the  Constitution. 

2.  Because  in  the  opinion  of  this  Council  the  public  good 
requires  that  commerce  and  manu&ctures  be  encouraged  and  rega* 
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lated,  and  that  the  dause  in  question  manifestly  tends  to  oppress^ 
discoarage  and  expel  all  peisons  concerned  in  either,  which  to 
this  Council  appears  the  more  extraordinary,  as  divers  of  the  said 
manufactories  were  established  by  public  bounties,  and  encourage- 
ment given  as  well  by  Congress  as  by  this  State. 

S.  Because  this  Council  can  conceive  of  no  possible  reason 
or  pretense  for  Uiis  unprecedented  and  odious  discrimination  (none 
being  assigned  by  the  bill )  unless  perhaps  a  supposition  that  the 
said  traders  and  manufacturers  have  unduly  acquired  the  said 
gains.  Shotdd  this  have  been  the  principle  of  the  bill,  the  Council 
still  think  it  difficult  to  suppose  that  the  Legislature  should  view 
eveiy  trader  and  manufacturer  in  the  State  as  being  under  that 
predicament,  and  not  presume  that  any  of  them  have,  in  so  long  a 
space  of  time,  fairly  acquired  one  thousand  pounds  or  more; 
besides  this  Council  deem  it  repugnant  to  every  idea  of  justice 
thus,  without  any  open  charge  or  accusation  of  offense,  and  without 
trial,  indiscriminately  to  subject  numerous  bodies  of  free  citizens, 
distmgoished  only  by  the  appellations  of  traders  or  manu&cturers, 
to  large  penalties  not  incurred  on  conviction  of  disobedience  to 
any  known  law,  and  couched  under  the  specious  name  of  a  tax. 

4.  Because  the  bill  directs  that  the  tax  thereby  imposed  on 
appropriated  unimproved  lands  shall  be  assessed  by  such  three  of 
the  supervisors  in  each  county  as  a  majority  of  them  shall  nomi- 
nate. But  the  Constitution  of  the  State  doth  expressly  ordain 
that  "assessors  and  all  other  officers  heretofore  eligible  by  the 
people,  shall  always  continue  to  be  so  eligible  in  the  manner 
directed  by  the  then  present  or  future  acts  of  the  Legislature." 
Wherefore  this  Council  are  of  opinion  that  although  the  Legisla- 
ture may  constitutionally  direct  the  manner  in  which  the  people 
at  kige  shall  exercise  this  important  right,  yet  that  the  Legislature 
hath  no  authority  to  divest  them  of  it,  and  transfer  it  to  the  super* 
visors,  nor  can  the  Council  perceive  any  objection  to  this  business 
being  done  by  the  ordinary  assessors,  especially  as  all  unimproved 
lands,  which  are  not  now  comprehended  in  any  precinct  or  district, 
may  be  annexed  thereto. 

Notwithstanding  the  objections,  the  Legislature  passed  the  bill 
mto  a  law. 
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POUGHKEEFSIE,  March  80, 1778.  Present — Goyemor  Glintcm; 
Livingston,  Chancellor;  Yates,  Justice. 

A  bill  entitled  "^in  act  for  raising  aeoen  hundred  men,  to  be  emr 
ployed  in  the  d^ense  of  this  Staie,^^  was  before  the  C!onncil,  which 
adopted  the  following  objections,  reported  by  the  Chancellor,  viz. : 

The  Council  object  to  the  said  bill  becoming  a  law  of  this 
State,  because  repugnant  to  the  Constitution  thereof 

It  recites  that  the  Council  of  Safety  did,  by  resolutions  made 
and  passed  the  fourth  day  of  January  last,  reviye  certain  resolu- 
tions of  the  Council  of  Safety  of  the  thirty-first  day  of  July  last, 
previous  to  which  fourth  day  of  January,  the  Government  was 
organized  and  a  L^islature,  consisting  of  a  Senate  and  Assembly, 
were  regularly  chosen  and  actually  existing.  And  by  a  subse- 
quent clause  of  the  said  act,  dedajres  that  all  and  singular  the 
powers  and  authorities  vested  in  the  assessors  appointed  by  virtue 
of  the  resolution  of  the  Council  of  Safety  of  the  thirty-fmst  day 
of  July,  revived  and  extended  as  aforesaid  (to  wit^  by  tiie  Coundl 
of  Safety  of  the  fourth  day  of  January  last),  shall  henceforth  de- 
termine and  become  void,  thereby  recognizing  a  power  in  the 
said  Council  to  revise  and  extend  laws  which  should,  by  such 
revival  continue  in  force  till  repealed,  when,  in  &ct,  such  power 
exists  only  in  the  constitutional  Legislature  of  this  State. 

Notwithstanding  the  objections,  the  Legislature  passed  the  bill 
into  a  law. 

October  28,  1778,  the  Council  appointed  Stephen  Lush  their 
aerk. 


PouGHKEEPSiE,  November  5, 1778.  Present — Governor  Clinton; 
Jay,  Chief  Justice;  JBCobart,  Justice. 

A  bill  entitled  "win  act  for  raising  a  farther  sum  by  tax,  to  be  ap- 
plied toioards  the  public  exigencies  of  this  Staie,^^  was  before  the 
Council,  which  adopted  the  following  objections,  reported  by  the 
Chief  Justice,  viz.: 

The  Coimdl,  deeply  impressed  with  the  opinion  of  the  expe- 
diency of  levying  a  general  tax,  regret  the  necessity  imposed  upon 
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them  by  their  duty  of  objecting  to  this  bill,  and  the  more  so,  as 
only  one  single  clause  in  it  appears  to  them  exceptionable. 

The  said  bill,  after  imposing  a  general  and  equal  tax  of  a  penny 
half-penny  in  the  pound  on  all  personal  property  within  this 
State,  proceeds  as  follows: 

"Whereas,  many  persons  in  this  State,  takmg  advantage  of  the 
necessities  of  their  country,  have^  in  prosecuting  their  private  gain, 
amassed  large  sums  of  money  to  the  great  prejudice  of  the  public, 
and  ought,  therefore,  to  pay  an  extraordinary  tax,  and  it  wUl  be 
impossible  for  the  assessors,  with  any  degree  of  certainty,  to 
ascertain  the  profits  made  by  such  persons  in  manner  aforesaid; 
be  it  therefore  enacted,  by  the  authority  aforesaid,  that  the  asses- 
sors shall,  and  are  hereby  required  to,  assess  all  such  persons^ 
lespectiyely,  whether  fixed  residents  of  this  State  or  residing 
therein  occasionally,  for  the  purpose  of  any  trade,  conmierce  or 
traffic  for  their  &culty,  or  the  means  that  have  been  used  by  them, 
respectively,  for  enriching  themselves,  at  such  rates^  respectively, 
over  and  above  the  assessment  hereby  required  ,on  their  real  and 
personal  estates,  respectively,  as  they,  the  assessors,  shall  in  their 
judgment  think  proper;  which  assessment  last  aforesaid  shaU  be 
included  in  the  personal  tax  lists,  and  shall  in  all  things,  in  and 
previous  to  the  levy  thereofj  be  subject  to  the  regulations  herein 
above  prescribed  respecting  the  personal  tax  lists." 

The  Council  object  to  this  clause  as  being,  in  their  opinion,  in- 
consistent with  the  spirit  of  the  Constitution. 

1.  Because  an  equal  right  to  life,  liberty  and  property  is  a 
fundamental  principle  in  all  firee  societies  and  States,  and  is 
intended  to  be  secured  to  the  people  of  this  State  by  the  Constitu- 
tion thereof;  and,  therefore,  no  member  of  this  State  can  consti- 
tutionally or  justly  be  constrained  to  contribute  more  to  the 
support  thereof  than  in  like  proportion  with  the  oth^  citizens, 
according  to  their  respective  estates  and  abilites. 

But  if  the  Coundl  should  admit  (which  they  do  not)  that  this 
principle  is  fiJse  and  that  unequal  taxation  is  justifiable,  yet  they 
are  of  opinion  that)  whenever  the  Legislature  imposes  a  tax  on  a 
man  for  his  fitculty  or  means  of  acquiring  property,  they  are  sup- 
posed to  mean  only  those  &culties  or  means  which  are  lawful, 
because  to  tax  a  fiacully  is  to  tolerate  it — vice  not  being  in  its 
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nature  a  subject  of  taxation.  And  yet  it  appears  on  the  £ace  of 
this  bill,  that  the  fitonltj  thereby  taxed  is  the  jGaeoltj  of  taJdog 
advantage  of  the  distresses  of  the  country,  and  amassing  large 
sums  of  money  to  the  prejudice  of  the  public.  Witt  equal  pro- 
priety might  the  like  extraordinary  tax  have  been  imposed  on  the 
fisuiulties  of  making  money  by  gaming,  keeping  disorderly  honiseg, 
false  swearing,  lying  and  slandering,  all  which  vices,  like  those 
mentioned  in  the  bill,  are  injurious  to  the  common  weal,  and  like 
them  ought  to  be  pimished,  not  taxed. 

2.  Because,  as  the  bill  assigns  the  demerits  of  the  several  pe^ 
sons  described  in  the  clause  under  consideration,  as  the  reason  for 
their  being  subjected  to  this  extraordinary  assessment,  it  would 
seem  as  if  the  Legislature  intended  thereby  to  punish  them.  The 
clause,  viewed  in  this  light,  is  still  exceptionable,  because,  how- 
ever proper  it  may  be  to  punish  these  practices,  yet  the  manner 
of  doing  it  prescribed  in  this  clause,  is,  in  the  opinion  of  the 
CouncO,  uncoqstitational. 

By  the  principles  of  the  Constitution  of  this  and  every  other 
ftee  State,  except  in  cases  of  attainder  for  high  and  dangerons 
crimes  and  misdemeanors,  no  citizen  is  liable  to  be  punished  by 
the  State  but  such  as  have  violated. the  laws  of  the  State,  and 
every  citizen  is  to  be  considered  innocent  by  the  State  until  he 
hath  broken  its  laws — offenses  only  against  the  moral  law  or  laws 
of  God,  being  cognizable  by  him  {Qone.  Supposing,  therefore,  that 
the  persons  aimed  at  in  the  bill  have  acquired  riches  immoral^, 
yet)  if  they  have  acquired  them  in  a  manner  which  the  Legisla- 
ture has  not  thought  proper  to  prohibit,  they  are  not  obnoxious 
to  hmnan  punishment,  however  liable  they  may  be  to  Dinne 
vengeance.  But,  if  on  the  other  hand,  these  persons  have  acquired 
riches  in  a  manner  prohibited  by  the  laws  of  the  land,  they  on^t 
to  be  tried  and  punished  in  the  way  directed  by  these  laws,  and 
not  subjected  to  double  punishment:  first,  in  the  usual  oonise  of 
justice,  and  secondly,  by  this  extraordinary  tax  imposed  by  an 
act  made  subsequent  to  the  commission  of  the  offense;  and  diat 
too  without  any  other  trial  than  what  the  assessors,  who  are 
not  authorized  by  the  Constitution  to  distribute  justice,  may  think 
proper  to  give  them. 
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8.  Because  the  L^islatare  are  not  authorized  by  the  Constita- 
tion  to  delegate  the  right  of  determining,  at  discretion,  how  much 
shall  be  levied  on  all  or  part  of  the  people  to  any  body  of  men 
whaterer,  much  less  to  the  assessors.  It  being  the  proper  business 
of  the  Legislature  to  ascertain  and  declare  the  rate  at  which  the 
people  shall  be  taxed,  and  of  the  assessors  to  determine  only  the 
yalue  or  amount  of  the  property  of  each  indiyidual|  and  by  com- 
paring that  amount  with  the  rate  to  compute,  not  appoint,  how 
much  each  person  is  to  pay;  and  yet  the  bUl  refers  it  entirely  to 
the  dbcretion  and  judgment  of  the  assessors  to  determine  how 
much  or  how  little  the  persons  described  in  it  shall  be  taxed  for 
their  fiiculties  or  means  of  getting  money, — nor  is  the  reason 
assigned  for  this  in  the  bill  of  any  weight,  viz.,  ^^thoU  it  is  impos- 
mbk  for  tht  asaessoTSj  with  any  degree  of  certainty^  to  ascertain  the 
profits  made  hy  such  persons,^^  The  assessors  cannot,  with  a  greater 
degree  of  certainty,  ascertain  the  amoimt  of  many  personal  estates 
in  the  country,  and  yet  the  bill  obliges  them  to  assess  those  estates 
a  penny  half-penny  in  every  pound  they  consist  o£ 

The  Council  further  object  to  the  above  recited  clause  in  the 
said  bill  as  being,  in  their  opinion,  iQConsistent  with  the  public 
good: 

1.  Because,  should  the  Legislature  exercise  a  power  and  go 
into  the  practice  of  taxing  people,  not  according  to  the  value  and 
amount  of  their  respective  estates,  but  the  particular  manner  in 
which  they  were  acquired,  all  security  for  property  will  be  at  an 
end;  no  man  being  able  to  foresee  whether  the  particular  manner 
in  which  he  legally  acquires  his  estate,  will  at  a  future  day  be  dis- 
qiproved  by  the  Le^lature  and  destroyed  by  extraordinary 
assessments.  So,  that  should  this  principle  and  practice  obtain, 
the  people  would  hold  their  estates,  not  by  the  Constitution  and 
law  of  the  State,  but  the  mere  will  of  the  Legislature  and  mercy 
of  the  assessors. 

It  is  an  undoubted  right  of  a  fineeman  (whatever  ill  use  he  may 
make  of  it)  that  where  no  prices  are  fixed  by  law  he  is  at  liberty 
to  ask  what  price  he  pleases  for  his  land  or  goods,  and  he  is  amen- 
able only  to  Ood  and  his  conscience  if  he  asks  too  much.  To 
sabject  him  therefore  to  an  extraordinary  tax,  limited  only  by  the 
discretion  of  an  assessor  merely  because  he  happened  to  dispose 

28 
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of  Ids  lamicily  at  m  pnoe  wUdi  the  TirgiwlilHre  tlmik  bat  did  not 

dedse  to  be  iDOCMCBafak^  voiddy  in  the  ofankn  of  tlik 

aa  eraaon  of  die  xi^itB  of  the  people  and  a  dangaoos  precedent 

2.  Ik/uamt  the  dtaciiplkm  of  die  pwiwiii  anfagected  to  thk 
exUaofdinaiy  tax  k  m>  nneeiUin  as  Aat  the  aawaBOifl  inll  haye 
acuee  an j  other  rale  dian  mexe  opaaat  or  caprioe  to  direct  them. 
A  ciicamstanoe  irinch  in  penal  law  (whidi  arc  always  to  be  am- 
stnied  atiictlj)  ahonhi  be  carefbllir  aroided.  The  bill  dechies 
that  man  J  penons  in  this  State^  iakmff  advantage  of  the  necessities 
of  their  country  Aace,  in  prosecuting  their  pnTate  gain,  amassed 
Ztope  jiiiiwaf  mcMiey  to  the^reof  jv^wAm^  and  then 

enacta  diat  the  aascasoia  dball  assess  aQ  such  persons  at  sndi  rates 
oyer  and  above  the  general  awwiiiuiKsnl  as  they,  the  assessors,  shall 
in  their  jndgment  diink  premier.  This  descnption  gires  birth  to 
die  following  doobts: 

(1.)  Whether  it  indndes  all  penons  in  the  State  wbo  have  ever 
amassed  laige  soms  of  mcxiey  in  diis  way,  or  only  snch  as  have 
done  so  within  late  years;  and  if  die  latter,  within  what  time. 

(2.)  What  is  to  be  deemed  a  taking  advantage  of  the  necessities 
of  the  oonntiy,  becanse  all  die  people  in  this  State  who  had  any 
diing  to  sell  haye  so  &r  taken  advantage  of  the  necessities  of  diose 
who  were  obliged  to  bny,  as  that  no  commodity  can  now  be  pur- 
chased for  less  dian  five  times  as  mnch  as  before  the  war. 

(8.)  How  many  hnndred  or  dionsand  pounds  are  die  assessois 
to  deem  a  large  sum  of  money,  those  only  who  haye  made  hrge 
snms  being  subjected  to  die  extraordinary  tax. 

(4.)  What  quantum  or  species  of  prejudice  to  die  public  comes 
within  die  description  of  die  words  ^rea<|>re^iidtcs  to  die  public,  for 
die  bill  limits  die  assessment  to  diose  only  who  haye  done  grmt 
prquUce  to  the  public. 

It  is  to  be  observed  that  die  description  in  die  preamble^is 
adopted  by  die  enacting  clause,  and  is  dierefore  to  be  considered 
as  part  of  it 

8.  Because  eyety  man  whom  the  assessors  shall  judge  to  come 
within  the  above  description  will  be  most  essentially  affected  by 
it.  He  will  be  held  up  by  his  fellow-citizens  as  in  a  certain  degree 
infEimous,  and  die  whole  or  great  part  of  his  estate  may  be  taJcen 
from  him.    Wherefore,  in  die  opinion  of  this  Council,  no  &eeman 
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of  this  State  ought  to  be  condemned  to  snch  extensive  evils  with- 
oat  liaving  been  previously  found  to  deserve  them,  on  a  fidr  and 
solemn  trial;  a  trial  which  every  assessor  (not  being  obliged  to 
give)  may  not  be  disposed  to>grant  or  indeed  be  competent  to 
hold.  Besides,  the  bill  does  not  direct  the  assessors  to  give  the 
party  any  trial  at  all,  but  leaves  them  to  make  up  their  judgments 
on  any  evidence  or  principles  they  may  think  proper.  Hence  the 
assessors  will  have  an  opportunity  of  subjecting  the  most  innocent 
persons  in  the  State  to  destruction  in  every  case  in  which  they 
may  be  inclined  thereto  by  caprice  or  maUce. 

4.  Because,  although  great  injuries  may  be  done  to  innocent 
persons  by  assessors  under  this  bill,  yet  no  appeal  lies  by  the  bill 
firom  their  judgments.  The  supervisors  may  perhaps  direct  them 
to  reconsider  it,  but  they  may  still  if  they  please  abide  by  it,  and 
m  that  case  the  supervisors  must  see  it  executed. 

5.  Because  this  unprecedented  extraordinary  tax  will  induce 
all  who  may  fear  the  operation  of  it  to  remove  with  their  property 
to  some  other  State  which  will  give  them  greater  security  for  the 
enjoynaent  of  it,  whereby  many  citizens  and  large  sums  of  money, 
whichy  in  the  ordinary  constitutional  way  of  taxation,  would  yield 
a  very  considerable  revenue  to  the  State,  will  be  lost  Nor  will 
strangers  be  easily  persuaded  to  settle  in  a  State  whose  citizens 
find  it  necessary  to  remove  from  it 

6.  Because,  although  the  practices  of  many  persons  concerned 
in  trade  and  in  buying  and  selling  may  be  injurious  to  the  pubhc 
weal,  yet,  in  the  opinion  of  this  Council,  those  practices  call  rather 
Ibr  graieral  and  prudent  regulations  to  prevent  the  evil  in  f uturci 
than  for  such  indiscriminate  and  tmconstitutional,  modes  of  pujiish- 
ment  by  ex  post  facto  laws. 

The  Assembly  refused  to  pass  the  bill ;  consequently  it  did  not 
become  a  law. 


Poughxesfsie,  March  14, 1779.  Present — Gtovemor  Clinton ; 
Livingston,  Chancellor ;  Yates,  Justice. 

A  bill  entitled  "J.n  act  for  forfeitures  and  confiscations^  and  for 
dBdaring  the  sovereignty  of  the  people  of  this  State  in  respect  of  aUpro* 


.  ccpcT?x2=rr  of  srarmg 
?ae  Gas&SKsksi  iMpHwIiy  cntidfiB 
wn^hwi  IvT  Ub  icfasil  to 
tfobcadt  to  scKti  triaL  after  a  diTerrecL  be  laarbe  pRBamed  to 
liare  VflsLrmAeA  ssA  pnrijeBir:  £?  Ac  Council  eonoehre^  ^BoaX 
the  beit  warnmt,  to  jiiucjccd  br  bC  of  aUaiiwiei,  k  d»  ne^eet  or 
ni^oifal  of  the  oimiiial  to  s^ibmh  to  the  ovdmanr  ooone  of  trial: 
aod  tb<j  are  conSmied  in  this  opiziioii,  vfaen  diej  reflect  tint  the 
LegMlatmeof  Kngfamd  Dererdqwrted  from  tins  Tole^ego^iriien 
parties  Tan  U^  andin  tfaeie^nsof  aibitiaijprinoeflL 

2.  Beoanae,  thoo^  tlie  law  pnmdeB  Aaft  the  attainder  and 
eonrictian  ahall  not  aflfect  the  livea  of  the  penona  named  in  the 
billy  bat  aabjecto  them  to  a  tnal  at  law,  in  0(Hi8eq[iieDce  of  whidi 
thej  maj  be  capitall j  pmiished,  jet  it  doea  not  provide  that  resti- 
tation  be  made  of  their  estates,  or  a  campenwition  therefor,  erea 
though  npon  such  solemn  trial  thej  should  appear  to  have  been 
innocent  and  iheir  names  to  have  been  wrongfully  inserted  in  tbd 
bill;  thereby  holding  np  the  idea  ofa  State  wresting  from  an  unfi>^ 
tanate  though  guiltless  individual  that  property  which  they  aie 
bound  to  protect  him  in  the  enjoyment  o£ 

8*  Because  the  fourth  clause  enacts  that  when  any  absent  pe^ 
son  shall  be  indicted  for  high  treason  &r  adhering  to  the  enemieB 
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of  this  State,  notice  of  such  indictment  shall  be  given  in  manner 
prescribed  bj  the  act^  and  that  if  he  does  not  come  in  mthin  the 
time  limited,  he  shall  be  ipso  facto  convicted  and|attainted,  and 
incur  the  penalties  of  high  treason  with  respect  to  the  forfeiture 
of  his  property.  The  fiilh  clause  directs  the  mode  of  taking  indict- 
ments against  absentees,  and  the  trial  of  offenses  committed  out  of 
iheir  respective  ooimties.  The  sixth,  prescribes  the  manner  in 
which  the  indictments  taken  at  the  Quarter  or  Greneral  Sessions  of 
the  Peace  shall  be  brought  up  to  the  Supreme  Court,  where  the 
person  indicted  comes  in  and  surrenders  himselil  The  seventh 
ckuse  is  in  the  words  following:  ''And  be  it  further  enacted,  by  the 
authority  aforesaid,  and  it  is  hereby  provided,  that  no  attainder  by 
virtue  of  this  act  shall  be  construed  to  affect  the  life  of  any  person, 
exoqA  of  such  persons  as  shall  render  themselves  ivithin  the  time  and  in 
the  marmer  herein  iefore  limited  and  directed,  as  to  prevent  any  per- 
son, except  as  before  excepted,  from  being  apprehended  and  tried  for 
high  treason,  in  the  ordinary  course  of  law,  anything  herein  con- 
tained to  the  contrary  notwithstanding." 

This  whole  clause,  as  it  stands,  connected  with  those  that  pre- 
cede it,  is  involved  in  such  obscurity  that  this  Coimcil  are  at  a 
loss  to  affix  to  it  any  precise  meaning;  and  the  only  construction 
which  the  words  warrant  is  too  remote  &om  common  sense  and 
common  justice  to  be  that  which  the  Legislature  intended  it  should 
bear. 

Aa  some  of  the  former  daxises  of  the  act  absolutely  convict  and 
attaint  the  persons  therein  named  and  described  of  high  treason, 
this  proviso  seems  to  have  been  designed  to  restrain  the  operation 
of  such  conviction  and  attainder  so  £u:  as  it  might  affect  the  lives 
of  such  persons ;  and  yet  it  is  so  worded  that  those  who  are  the 
proper  objects  of  such  restriction,  to  wit,  those  who  surrender 
themselves  within  the  time  and  in  the  manner  limited  by  the  law 
by  being  within  the  exception,  are  out  of  the  proviso,  and  ex- 
pressly excluded  from  being  tried  in  the  ordinary  course  of  law. 
So  that^  while  the  act  directs  the  sheriff  to  issue  his  proclamation 
calling  in  persons  indicted,  in  order  to  their  trial  under  a  severe 
penalty,  it  excludes  them  firom  the  benefit  of  such  trial  if  they 
come  in ;  and  if  they  should  be  of  the  number  of  those  who  have 
been  attainted  and  convicted,  it  leaves  the  law  to  operate  against 
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them,  while  it  restrains  it  with  respect  to  those  who  do  not  snr* 
render  themselves  till  after  the  time  limited  is  expired,  or  who  may 
be  taken  flying  firom  justice. 

The  Council  therefore  object  to  the  preceding  clause,  and  thoee 
immediately  connected  with  it:  first,  on  account  of  their  obscurity; 
second,  because  of  their  manifest  injustice. 

They  object  to  the  second  clause  of  the  bill,  because  it  is  directly 
contrary  to  the  spirit  of  the  Constitution,  and  to  the  attention 
which  is  due  to  the  rights  of  the  subjects  of  this  State. 

After  reciting  that  a  number  of  persons  therein  mentioned,  who 
were  dead  at  the  time  of  passing  the  act^  had  been  guilty  of  treason 
during  their  lives,  it  forfeits  the  estate,  real  and  personal,  of  which 
they  or  either  of  them  were  severally  and  respectively  seized  on 
the  9th  July,  1776.  As  this  clause  affects  the  heirs,  executors, 
administrators  or  legatees  of  the  persons  named,  who,  being  charged 
with  no  crime,  the  law  will  presume  to  be  good  subjects  of  the 
State,  and  in  whom  the  property  intended  to  be  forfeited  has 
legally  vested.  To  divest  them  of  it  by  a  law  of  the  State  with- 
out hearing,  is  to  erect  the  Legislature  into  a  new  Court  of  Judi- 
cature, not  proceeding  "  according  to  the  course  of  the  common 
law,"  and  to  deny  to  the  subjects  of  this  State  the  benefit  of  a  trial 
by  jury,  to  which  they  are  entitled  "in  all  cases  in  which  it  hatb 
heretofore  been  used  in  the  Colony  of  New  York."  For  though 
the  Constitution  admits  of  acts  of  attainder  under  certain  restric- 
tions, yet  this  clause  can  neither  be  considered  as  within  the  letter 
or  the  spirit  of  such  admission.  It  is  not  within  the  letter,  because 
it  contains  no  words  of  attainder  or  conviction ;  nor  within  the 
spirit  since  it  does  not  punish  the  traitor,  but  imposes  hardships 
upon  the  innocent  I^  however,  the  Legislature  could  l^ally 
pass  such  laws,  still,  as  this  has  a  tendency  to  deprive  widows  and 
£Bitherless  children  of  their  property  it  ought  to  have  been  drawn 
with  peculiar  caution.  It  should  have  alleged  the  particular 
treason  of  each  individual,  and  the  time  when  committed,  in  order 
that  the  heir  or  legal  representative  might  have  been  enabled  at 
some  future  day  to  prove  (if  such  was  the  feot)  that  the  Legisla- 
ture had*  not  been  fully  informed. 

1.  The  ninth  clause  of  the  said  bill  forfeits  the  real  property, 
rents,  arrearages  of  rents,  &c.,  belonging  to  the  inhabitants  or  sub- 
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jects  of  Great  Britain  on  the  9th  day  of  July,  1776,  or  since.    To 
this  the  Council  object 

(1).  Because  it  is  impolitic  and  repugnant  to  the  strict  rules  of 
JQStioe.  Civilized  nations,  before  a  declaration  of  war,  give  notice 
to  the  subjects  of  the  States  with  whom  thej  are  at  variance  to 
remove  their  property.  The  reason  operates  more  strongly  at  this 
great  Bevolution,  firom  the  close  connection  which  heretofore  sub- 
sisted between  this  State  and  the  now  subjects  of  Great  Britain, 
who,  if  not  unMendly  in  their  conduct,  should  be  admitted  to  dis- 
pose  of  their  estates;  or,  what  better  policy  would  dictate,  to  settle 
on  them. 

(2).  Because  it  injures  the  national  character  of  the  State;  may 
occasion  reciprocal  forfeitures  and  lessen  the  emigrations  of  people 
of  property  firom  the  British  dominions,  from  whose  imported 
wealth  greater  advantages  might  be  expected  than  firon^  the  pit* 
tance  produced  by  the  sale  of  their  lands. 

(3).  Because  it  makes  an  ill  return  for  the  spirit  and  liberality 
with  which  our  cause  has  been  defended  by  many  worthy  patriots 
in  the  British  dominions;  the  provisionary  clause  in  their  fEivor 
being  merely  nugatory,  promising  nothing  certaLu  and  requiring 
proo&  which  it  may  be  difficult  or  dangerous  for  the  subjects  of 
another  power  to  make. 

(4).  Because  it  is  vague  and  uncertain,  the  words  inhabitant  or 
subject  in  the  disjunctive  admitting  of  very  great  latitude;  under 
the  last  of  which  names  may  be  comprised  every  inhabitant  of 
this  country,  bom  in  the  British  dominions,  who  has  not,  by  some 
decisive  act,  renounced  his  former  allegiance  to  the  King  of  Great 
Britain,  and  perhaps  every  person  within  the  enemy's  protection, 
however  involuntary  he  may  be  so. 

2.  The  Council  fUrther  object  to  the  said  law: 

Because  it  has  no  stated  principle,  sometimes  referring  back  the 
forfeitures  only  to  the  16th  of  July,  1776,  thereby  founding  the 
right  of  confiscation  on  the  law  passed  on  that  day.  In  other 
cases  going  back  to  the  ninth  day  of  July  in  the  same  year,  and 
in  cases  of  conviction  for  treason  in  another  State,  referring  to 
the  time  of  the  offense  committed^  though  possibly  such  treason 
might  have  been  prior  to  our  Declaration  of  Independence. 
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8.  Because  the  powers  given  to  the  conmussioneis  are  yagoe 
and  imdetennined,  and  though  in  some  cases  so  exorbitant  as  to 
be  oppressive  and  unjust^  jet  in  others  insufficient  to  answer  the 
end  proposed. 

(1.)  They  have  no  power  to  send  for  persons  or  papers  to  ezamine 
into  titles;  to  conunence  suits  where  frauds  are  suspected,  or  to 
inform  themselves  of  what  mortgages,  judgments  or  other  in- 
cumbrances  may  lie  against  the  land  offered  to  sale,  so  that  eveiy 
purchaser  must  buy  at  his  own  risk  (unless  in  those  cases  in  whicli 
the  commissioners  put  off  the  sale  for  two  years),  without  any 
knowledge  of  the  title  under  which  he  holds,  and  must,  at  his 
private  expense,  commence  suits  for  the  recovery  of  the  lands 
bought  where  the  same  are  held  against  him ;  in  whidi  suits  it 
wiU  be  incumbent  on  him  to  prove  that  the  right  existed  in  the 
person  convicted  and  attainted;  nor  is  any  remedy  given  him  if 
he  should  f^dl  in  such  action  to  recover  back  his  purchase  money 
from  the  State.  These  several  difficulties  must  greatly  lessen  the 
value  of  the  lands  sold,  be  equally  disadvantageous  to  the  posses- 
sors and  the  State,  and  prove  the  fertile  parents  of  numerous  law- 
suits. 

4.  The  Council  object  to  the  third  clause  of  this  bill: 

Because  it  enacts  "  That  the  commissioners  shall  be  indemnified 
in  seizing  and  possessing  themselves  of  estates  reputed  to  have 
belonged  to  any  of  the  persons  above  named,  on  the  said  9th  day 
of  July,  1776,  in  holding  and  leasing  the  same  for  the  use  of  the 
people  of  this  State,  tmtil  the  same  shall  be  recovered  against  the 
said  oonmiissioners  by  due  course  of  law,  any  conveyance  prior  in 
date  to  that  day,  notwithstanding;  and  all  titles  derived  to  such 
estates  respectively,  by  virtue  of  such  conveyance  or  conveyances, 
shall,  after  two  years  from,  and  after  the  seizing  and  possessing 
aforesaid,  of  such  estates  respectively ;  and  no  suit  commenced 
and  prosecuted  to  a  trial  for  the  recovery  of  the  possession  of  the 
same  within  that  time,  be  forever  and  absolutely  barred,"  &a 

By  this  clause  the  Commissioners  are  impliedly  restrained  from 
selling  one  foot  of  land,  till  the  expiration  of  two  years,  which 
may  belong  to  any  of  the  persons  named  in  the  bill,  since  that 
time  is  allotted  to  the  proprietors  to  bring  their  suits,  and  no  ex- 
press directions  contrary  thereto  is  given  them  in  any  part  of  the 
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bill  The  eleventh  datifle,  which  directs  them  to  sell  from  time  to 
time,  admitting  of  such  construction  as  is  very  reconcilable  to  the 
idea  held  out  in  this;  and  were  it  othevwise,  a  good  objection 
would  arise  £rom  their  contrariety.  The  Council  cannot  see  the 
policy  of  proceeding  to  an  immediate  forfeiture,  if  the  sale  of  the 
estates  so  forfeited  is  to  be  suspended  for  so  long  a  time.  For  this 
causei  therefore,  thej  object,  as  also  because,  by  the  above  clause, 
poweiB  are  given  to  the  Commissioners  which  no  firee  State  ever 
entrusted  to  any  man  or  body  of  men  whatsoever,  to  wit,  an  abso- 
lute and  uncontrolled  right  to  deprive  the  good  subjects  of  this 
State  of  their  possessions,  to  turn  them  and  their  &milies  out  of 
their  houses,  and  to  oblige  them  to  contend,  by  course  of  law,  for 
the  inheritance  of  their  ancestors,  and  this  too,  not  upon  a  solemn 
trial  by  jury  (to  which  the  Constitution  entitles  them),  not  upon  a 
cool  and  dispassionate  examination  of  evidences,  not  even  upon  a 
reasonable  presumption,  but  merely  because  the  estates  so  seized, 
was  reputed  to  bdong  (on  4ie  9th  of  July,  1776X^  to  the  persons 
Darned  in  the  bill,  which  reputation  the  Commissioners  them- 
sdves,  or  any  other  person,  may  raise  from  maUcious  or  interested 
motives. 

Those  who  are  acquainted  with  the  nature  of  titles  in  this  coun- 
try, know  that  the  best  evidence  of  many  of  them  is  found  in 
possession,  and  that  should  they  once  be  ousted,  they  would  with 
difficulty  recover  their  rights.  There  are  many  dormant  titles, 
which  a  wicked  or  ignorant  Commissioner  might  awake,  the  naked 
right  to  which  may  exist  in  persons  attainted  by  the  bill,  though 
the  lands  are  held  by  honest  purchasers  under  different  titles, 
which  may  all  be  defeated  if  possession  is  once  annexed  to  the 
mere  right  There  are  many  interfering  patents,  the  bounds  of 
either  of  which  the  Commissioners  may  be  interested  in  extending, 
and  were  all  these  out  of  question,  weighty  objections  would  lie 
to  the  clause,  from  the  power  that  it  vests  in  the  Conmiissioners  to 
seize  the  possessions  of  any  estate,  by  color  of  this  law,  for  the 
benefit  of  themselves  or  their  friends,  under  such  rents  as  they 
shall  deem  proper,  and  to  hold  the  same  for  two  years,  or  till  they 
are  convicted  by  due  course  of  law;  and  in  the  case  of  infants  and 
persons  beyond  sea,  for  a  much  longer  time.  And  all  this  with* 
out  the  least  control,  since  by  the  law  they  are  indemnified  fixr 
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every  sucli  fict  of  injustice;  and  the  party  evicted  of  his  estate  is 
not  entitled  to  recover  any  damages  against  such  Commissioneni 
for  the  injury  he  has  sustained. 

The  Council  object  to  the  said  bill  because,  though  it  refen 
back  the  forfeitures  to  the  ninth  and  sixteenth  of  July,  yet  it  makes 
no  provision  for  the  payment  of  debts  due  to  the  subjects  of  this 
State  from  the  persons  attainted;  pays  no  attention  to  hana  jidt 
purchases  made  of  such  persons  who  have  resided  among  us  since 
that  day,  even  though  prior  to  the  treason  committed,  or  to  the 
due  execution  of  contracts  entered  into  for  the  sale  of  lands 
(though  even  where  money  has  been  paid  thereon)  before  the 
9th  day  of  July,  1776.  Because  it  goes  even  so  fSEur  as  to  oblige 
the  tenant  who  has  paid  his  rent,  and  the  debtor  who  has  dis- 
charged his  debt  to  the  person  attainted  and  convicted,  or  his 
agent  residing  among  us,  since  the  9th  of  July,  1776  (which  he 
was  then  compellable  by  law  to  do),  to  repay  the  same  to  the  State. 

5.  Because  no  more  than  one  month  is  allowed  for  the  pay- 
ment of  the  money  for  which  the  forfeited  estates  shall  sell;  by 
which  many  of  the  industrious  farmers  and  others  who  have  not 
had  it  in  their  power  to  accimiulate  money  during  the  war,  will  be 
debarred  fix)m  buying;  the  number  of  purchasers  reduced;  the 
price  of  the  lands  be  diminished,  and  the  whole  confiscated  pro- 
perty be  vested  in  a  few  monopolizers  and  merchants  in  this  and 
the  neighboring  States, — inconveniences  which  partial  and  easy 
payments  might  remove. 

The  Ass^nbly  passed  tiie  bill,  but  the  Senate  refosed;  conse- 
quently it  did  not  become  a  law. 


Kingston,  September  24,  1779.  Present— Governor  Clinton; 
livingston.  Chancellor;  Yates,  Justice. 

A  bill  entitled  "J.n  act  for  continuing  the  pouters  of  the  comvus- 
sioners  for  detecting  and  defeating  oompiracieSj  and  for  other  purposes 
therein  mentionedj^^  was  before  the  Council,  which  adopted  the  fol- 
lowing obj<ection,  reported  by  the  Chancellor,  viz. : 

Because  it  appears  from  the  preamble  that  the  laws,  by  the 
said  bill  intended  to  be  continued,  are  already  expired  by  their 
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own  limitation ;  and  the  enacting  clanse  containing  no  words  of 
revival  or  re^naction,  the  whole  law  becomes  nugatory;  as  that 
cannot  be  continued  which  does  not  exist 

The  Senate  refused  to  pass  the  bill ;  consequently  it  did  not 
heoome  a  law. 


KiNGSTOK,  Octoier  15, 1779.  Present— Governor  Clinton;  Liy- 
ingston,  Chancellor;  Hobart,  Justice. 

A  bin  entitled  "An  act  to  indemnify  the  Sheriff  of  the  county  of 
Ukter  against  involuntary  escapes  on  civU  processes^  and  for  oiher  pur- 
poses therein  mentiorted^^^  was  before  the  Council  which  adopted  the 
following  objections,  reported  by  the  Chancellor,  viz.: 

1.  Because  it  enacts  that  the  cotmty  treasurer  shall  pay  out 
of  the  money  to  be  raised  on  the  county  for  that  purpose  all 
debts,  &C.,  to  which  the  sheriff  shall  be  liable,  if  a  person  returned 
in  custody  on  civil  process  shall  escape,  and  an  action  be  brought 
against  the  sheriff  on  account  of  such  escape ;  and  yet  it  renders 
the  money  payable  on  a  condition  which  wholly  defeats  the  design 
of  the  act,  so  £9ur  as  it  relates  to  persons  escaping  after  the  passing 
of  the  same;  since  the  last  proviso,  to  wit,  that  the  sheriff  return 
the  defendants  in  custody,  &c.,  and  on  every  such  return  in 
custody  shall  keep  the  defendants  in  close  custody,  in  such  place 
as  he  shall  be  able  to  provide  for  that  purpose, — being  a  condition 
pieoedent)  the  sheriff  can  never  be  entitled  to  a  repayment  by  the 
county  treasurer,  since  every  escape  is  such  a  breach  of  the  con- 
dition as  will  dicharge  the  cotmty. 

2.  Because  if  this  proviso  did  not  defeat  the  act  it  would  open 
a  wide  door  for  collusion  between  the  sheriff  and  the  defendant; 
for  the  debt  being  discharged  by  the  county  treasurer,  the  defend- 
ant would  no  longer  be  liable  to  any  but  the  sheriff,  against  whom, 
as  the  record  will  stand,  the  recovery  by  the  plaintiff  in  the  origi- 
nal action  will  appear  to  have  been. 

8.  Because  no  mode  is  prescribed  by  the  act,  in  which  the 
county  can  recover  against  the  defendant  the  money  so  paid  on 
account  of  his  escape;  so  that  the  sheriff  may  not  only  find  an 
advantage  in  conniving  at  esoapesy  but  even  when  they  am 
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involuntary,  may  make  a  very  oonsiderable  profit  of  them  hj 
Tecoveiing  from  the  defendant  l^e  money  due  on  the  original  debt, 
with  costs,  which  the  coimty  treasurer  had  already  dischaiged, 
without  being  liable  to  account  therefor  to  any  person  whatsoever. 

The  Legislature  refused  to  pass  the  bill;  consequently  it  did  not 
become  a  law. 


Kingston,  October  21, 1779.  Present — Crovemor  Clinton;  Liv- 
ingston, Chancellor;  Yates,  Justice. 

A  bill  entitled  "^n  act  to  prevent  horse-racing  and  theatrical  enter* 
tainments"  was  before  the  Council,  which  adopted  the  following 
objections,  reported  by  the  Chancellor,  viz. : 

1.  Because  the  power  vested  in  a  single  Justice  of  the  Peace 
to  determine  cases  to  an  unlimited  amount  upon  his  own  know- 
ledge, or  upon  the  oath  of  a  single  witness,  without  a  jury,  is  a 
direct  violation  of  that  clause  of  the  Constitution  which  ordains 
"that  trial  by  jury  in  all  cases  in  which  it  hath  heretofore  been 
used  in  the  Colony  of  New  York,  shall  be  established  and  remain 
inviolate  forever;"  and  maybe  considered  as  a  new  court,  not 
proceeding  according  to  the  course  of  the  common  law,  which  the 
Constitution  expressly  prohibits  the  Legislature  from  instituting. 

2.  Because,  by  the  first  enacting  clause,  the  owner  or  owners  of 
the  horses  employed  in  racing,  are  rendered  liable  to  forfeit  the 
same,  though  they  should  not  have  had  the  least  previous  know- 
ledge thereof;  by  which  means  a  very  heavy  and  unjust  punisb- 
ment  may  be  inflicted  upon  the  most  innocent  persons  whose 
horses  may  be  run  by  their  own  servants  contrary  to  their  order, 
or  by  persons  who  may  have  stolen  them  from  their  pastures. 

8.  Because  the  law  makes  no  efiectual  provision  in  case  the 
proprietor  of  the  horses  running  lives  without  the  State  or  in 
another  county,  and  has  no  goods  or  chattels  whereon  to  distrain 
within  the  justice's  jurisdiction;  because  it  gives  no  power  to  seize 
the  horse,  but  leaves  it  at  the  option  of  the  owner,  either  to  pro- 
duoe  the  same  or  not,  so  that  the  law  instead  of  preventing  hone- 
laoes  will,  in  many  cases,  only  render  them  more  expensive  to  the 
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oommTUUty,  and  pToduetiye  of  more  idleness  by  carrying  people 
from  one  county  to  another. 

4.  Because,  where  a  horse  is  to  be  sold  by  virtue  of  this  law, 
the  justice  is  empowered  to  proceed  to  the  sale  without  giving  any 
notice  thereoj^  so  that  he  may,  by  collusion,  de&aud  the  State  out 
of  the  greater  part  of  the  penalty. 

5.  Because  the  act  does  not  ascertain  the  rate  of  fees  and 
other  chaiges  which  may  accrue  in  the  execution  of  the  powers 
vested  in  the  justice  thereby,  but  leaves  it  in  his  discretion  to 
retain  what  shall  seem  reasonable  to  him;  nor  can  the  propriety  of 
those  charges  ever  come  in  question,  except  the  treasurer  shall 
think  it  necessary  to  have  them  ascertained  by  an  actual  suit 
against  the  justice,  a  remedy  which  would  be  attended  with  too 
mach  expoise  and  trouble  to  be  applied  except  in  very  extraor* 
dinary  cases. 

6.  Because  the  act  establishes  a  dangerous  precedent,  by  in- 
vesting a  single  justice  of  the  peace  with  such  power  over  the 
liberty  and  property  of  the  freemen  of  this  State  as  should  only 
be  entmsted  to  the  higher  courts  of  judicature,  where  the  party 
charged  may  have  the  full  benefit  of  the  law  to  which  every 
subject  is  entitled. 

The  Assembly  refused  to  pass  the  bill;  consequenfly  it  did  not 
become  a  law. 

On  the  1st  of  January,  1780,  the  Legislature  met  at  Albany, 
conaequentiy  the  next  meeting  of  the  Council  was  there  held  in 
the  chambers  of  the  Governor. 

October  23,  1779,  Bichard  Morris  was  appointed  Chief  Justice 
in  place  of  John  Jay,  resigned. 


AiiBANY,  March  4, 1780.  Present— Governor  Clinton;  Morris, 
Chief  Justice;  Hobart^  Justice. 

A  bill  entitled  "J.n  act  far  the  immoiiate  sale  of  part  of  iheforfakd 
ertafes,"  was  before  the  Council,  which  adopted  the  following  ob- 
jections, reported  by  the  Chief  Justice,  viz.: 

The  Coundl  objects  to  the  said  bill  becoming  a  law  of 
State  as  inconsurtent  witb  the  public  good: 
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1.  Because  thejr  oonceiye  the  forfeited  estates  to  be  sold  hj 
viitae  thereof  will  not  be  disposed  of  for  near  their  value. 

This  objection  is  sapported  by  experience  in  the  States  of  New 
Jersey,  Massachusetts  Bay  and  Pennsylvania^  in  tlie  two  last  of 
which  it  is  said,  for  the  like  reason,  the  sales  of  forfeited  lands 
are  postponed.  Few  of  the  £Buiners  of  this  State,  and  none  of 
those  brave  men  who  are  serving  their  conntry  in  tiie  field  have 
had  it  in  their  power,  during  the  war,  to  accumulate  money;  thqr 
cannot  therefore  be  purchasers,  and  of  course  all  the  property  to 
be  sold  under  this  bill,  must  fall  into  the  hands  of  a  few  specula- 
tors and  others,  in  this  and  the  neighboring  States,  who,  taking 
advantage  of  the  times,  haye  acquired  large  sums  of  money,  and 
they  being  the  only  purchasers  of  an  article  they  know  must  be 
sold,  will,  £K>m  the  principles  of  their  profession,  be  cautious  not 
to  raise  the  price  on  each  other.  And  although  it  is  an  undoubted " 
&ct  that  the  dijBference  between  specie  and  Continental  money  is 
not  less  than  thirty  for  one,  yet  there  is  no  instance  for  many 
months  past,  to  the  knowledge  of  this  Cotmcil,  when  land  has 
been  sold  for  more  in  Continental  money  than  one-half  of  its  real 
value,  when  compared  with  the  depreciation,  even  when  such  sales 
have  been  made  by  the  proprietors  tiiemselves,  who,  it  is  to  be  pre- 
sumed, would  endeavor  to  make  the  most  of  their  own  property. 

2.  Because  the  immediate  sale  of  those  lands  will  tend  to  in- 
increase  the  depreciation  of  the  Continental  money. 

The  purchasers  must  be  possessed  of  large  sums  of  Continental 
money,  or  of  some  merchandise  that  will  command  it  If  of  Con- 
tinental money  they  realize  it,  and  thereby  not  only  increase  the 
quantity  in  circulation,  but  will  be  no  longer  immediately  inte- 
rested to  support  its  credit  J£  of  merchandise,  it  is  evident  if 
the  Continental  money  continues  to  depreciate,  a  loss  will  not  only 
be  sustained  by  the  State  in  the  difference  of  the  value  of  money 
between  the  times  of  purchase  and  payment,  but  in  this  period  it 
will  be  for  the  peculiar  advantage  of  the  purchasers  to  promote 
the  depreciation. 

3.  Because  the  bill  will  not  answer  the  purposes  intended  by 
the  Ijegislature. 

By  the  bill,  and  the  act  therein  referred  to,  "not  more  than  five 
hundred  acres  are  to  be  sold  in  one  parcel,"  and  the  commisaioneia 
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aie,  amongst  other  things,  "in  the  abstract  of  their  sales,  to  insert 
descriptions  of  the  respective  estates  by  them  sold."  In  order  to 
which  the  lands  must  be  suryejed,  and  it  is  not  nnreasonable  to 
sappose  one  month  or  more  will  be  required  for  this  bnsmess,  and 
the  other  necessary  preparations  of  the  commissioners  before  the 
advertisements.  A  second  month  is  allowed  for  advertising  pre- 
yious  to  the  sale,  and  the  third  is  given  between  the  date  of  the 
certificate  and  the  time  to  be  fixed  for  payment.  Thns  three  months 
at  le«t  wiU  inevitably  elap«e  before  Lj  money  can  come  into  the 
treasiuy  by  virtue  of  this  bill,  and  the  immediate  supply  of  cloth- 
ing and  other  necessaries  for  the  troops  of  this  State,  to  which 
their  services  justly  entitle  them,  and  their  distressed  situation 
and  the  public  safety  so  loudly  call  for,  will  be  withheld  from 
fliem  until,  it  is  to  be  feared,  many  of  them  wiU  be  impelled  by 
neoessity  to  quit  the  service.  Besides,  if  the  purchasers  are  pos- 
sessed of  articles  for  sale  from  the  proceeds  of  which  the  purchase 
money  must  be  raised,  they  may  be  induced,  by  the  hope  of  gain 
fi>r  a  farther  depreciation,  to  delay  the  payment,  and  put  the  com- 
missioners to  their  suits;  by  which  tiie  design  of  this  bill  will  be 
entirely  defeated. 

Notwithstanding  the  objections,  the  Legislature  passed  the  bill 
into  a  law. 


Albany,  March  8, 1780.  Present -^Governor  Clinton ;  Morris, 
Chief  Justice;  Yates  and  Hobart,  Justices. 

A  bill  entitled  "-in  act  to  facilitate  the  levying  the  taxes  for  support- 
ing Ac  poor,  and  defraying  the  contingent  expenses  in  the  counties  of 
Ulster,  Orai^ge,  Westchester,  Dutchess,  Tryon  and  Charhtte,^^  was  before 
the  Council,  which  adopted  the  follomng  objections,  reported  by 
Justice  Hobart,  viz.: 

Because  by  the  said  bill  it  is  enacted,  "that  after  the  passing 
of  the  act,  the  Justices  of  the  Counties  of  Ulster,  Orange,  West- 
chester, Dutchess,  Tryon  and  Charlotte,  shall,  at  their  (General  Ses- 
sions, determine  the  sum  to  be  raised  for  the  support  of  the  poor 
in  such  of  their  respective  towns,  manors,  districts  and  preeincts 
as  ihey  shall  judge  neoessaxy/' 
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The  power  of  raising  money  upon  the  people  belongs  to  tkar 
immediAte  representatiyes,  and  it  is  inoonsistent  with  every  idea 
of  civil  liberty  that  any  body  of  men  should  ex^oy  that  power  who 
do  not  possess  this  character;  so  true  is  this  principle,  that  taxa- 
tion and  representation  are  inseparably  connected,  that  it  lies  at  the 
foundation  of  the  late  happy  Bevolution* 

To  authorize  ikejiutices  to  charge  the  people  of  these  counties 
with  such  sums  as  they  ahaUjvdge  necessary^  is  leaving  the  property 
of  the  people  at  the  disposition  of  persons  who  are  not  their  im- 
mediate representatives,  and  whose  conduct  they  cannot  control; 
is  departing  from  one  of  the  principles  which  justify  our  revolt 
from  British  usurpation^  and  is  inconsistent  with  the  public  good. 

The  Assembly  refused  to  pass  the  bill ;  consequently  it  did  not 
become  a  law. 


PouGHEEEFSiB,  ifay  12,  1780.  Present — Governor  GUnton; 
Morris,  Chief  Justice ;  Yates,  Justice. 

A  bill  entitled  ^''An  cust  for  the  more  effectual  eyppression  of  via 
and  immorrolityy^  was  before  the  Council,  which  adopted  the  follow- 
ing objections,  reported  by  the  Chief  Justice,  viz. : 

1.  Because  they  conceive  the  wording  of  the  preamble  is  not 
agreeable  to  the  design  of  the  bill,  and  should  it  pass  into  a  law 
wiU  be  derogatory  of  the  honor  of  the  Legislature,  and  therrfore 
inconsistent  with  the  public  good.  The  preamble  recites  that, 
"Whereas  religion  and  good  morals  are  the  only  solid  foundatioiis 
of  liberty  and  happiness.  And  whereas  profimeness  and  many  im- 
moral practices  have  of  late  greatly  increased  within  this  State,  the 
more  effectual  measures  for  the  encouragement  of  the  one  and  the 
suppression  of  the  other  ought  speedily  to  be  adopted,"  so  that 
referring  to  the  next  antecedents  (unless  we  pass  over  a  period) 
it  would  appear  that  profaneness  was  to  be  encouraged. 

2.  Because  the  first  enacting  clause  prohibiting  every  peiaon 
from  followiQg  any  worldly  employment  or  labor  on  Sunday  ^ 
impose  a  hardship  on  those  who,  from  a  religious  persuasion, 
refrain,  some  other  day  in  seven,  from  labor;  and  thus  will  in  effect 


Yirroxs  of  ihs  Council.  288 

defeat  the  demga  of  the  Constitaticm,  which  "doth  oidaiii,  detennme 
and  dedaxe  that  the  fiee  exercise  and  enjoyment  of  religious  pro- 
fession and  worship,  without  discrimination  or  prtfsrence^  shall  for- 
ever hereafter  be  allowed  within  this  State  to  all  mankind;"  and 
the  design  of  the  bill  might  be  equally  effected  and  this  objection 
obyiated.  ^ 

8.  Because,  in  the  second  enacting  clause,  it  is  doubtful  whether 
under  this  bill  it  will  be  an  offense  to  be  guilty  of  drunkenness,  or 
profenely  to  curse  or  swear  as  in  the  bill  is  mentioned,  imless  it  is 
done  in  the  presence  or  hearingof  a  justice  of  the  peace,  especially 
as  all  penal  statutes  of  this  nature  ought  to  be  construed  strictly 
and  most  &vorable  to  defendants. 

4.  In  the  fourth  ^lacting  clause  it  is  enacted  that  the  several 
Courts  of  General  or  Quarter  Sessions  of  the  Peace  shall  have  cog- 
nizance and  jurisdiction  of  the  said  offenses ;  and  the  offenses  being 
created  by  this  bill  the  construction  will  be  that  the  cognizance 
sad  jurisdiction  of  them  are  restricted  to  the  Courts  of  Sessions 
only;  and  although  the  Justices  of  the  Supreme  Court  and  of  Oyer 
and  Terminer  are  directed  to  charge  the  grand  jury  specially  to 
inquire  of  those  offenses,  such  indictments,  if  found,  can  never  come 
into  the  sessions  from  the  courts  above  by  any  known  process, 
and  thus  the  offenders  can  never  be  tried,  and  of  course  escape 
punishment 

The  L^islature  refused  to  pass  the  biQ;  consequently  it  did 
not  become  a  law. 


PouGHKEEPSiB,  Odober  5, 1780.  Present — Governor  Clinton; 
Mollis,  Chief  Justice ;  Hobart^  Justice. 

A  bill  entitled  "J.n  act  for  the  amendmerU  of  the  Jaw  directing  the 
9oHa  offorfsitoi  lartds^^  was  before  the  Council,  which  adopted  the 
following  objections,  viz.: 

The  Council  object  to  its  becoming  a  law  of  this  State,  as  being 
inconsistent  with  the  public  good. 

1.  Because  the  fourth  enacting  clause  of  the  said  bill  will 
expose  the  State  to  unnecessary  expense  and  delay,  in  seeking  a 
30 
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diBCoyery  in  Chancery  of  the  rents  due  and  then  proaecnting  in  a 
court  of  common  law  to  recover  them,  when  the  discoYeiy  and 
recovery  might  be  made  the  business  of  one  court 

2.  Because,  by  the  fifth  enacting  clause,  the  original  contract 
between  the  State  and  persons  who  have  purchased  forfeited 
estates  is  materially  altered,  such  persons  being  thereby  subjected 
to  a  penalty  created  posterior  to  the  contract;  which,  in  the  opinion 
of  this  Council,  is  repugnant  to  the  first  and  plainest  principles  of 
justice.  Besides,  the  forfeitures  imposed  by  this  clause  may  not 
afford  a  compensation  to  the  State  equal  to  the  damages  sustained 
and  which  can  be  recovered  (under  the  former  law)  from  the  de- 
Suiting  purchaser. 

8.  Because,  by  the  seventh  enacting  clause,  mortgagees  who 
may  have  entered  into  possession  for  dei&ult  of  payment  of  their 
principal  and  interest,  and  in  whom  the  estate  by  law  is  vested, 
may,  under  this  clause,  be  turned  out  of  possession,  subject  to  costs 
in  the  first  instance,  and  put  to  their  suit  against  the  Commis- 
sioners, which  suit,  by  the  last  enacting  dause,  is  to  be  defended  at 
the  public  expense. 

The  Legislature  refused  to  pass  the  bill;  consequently  it  did  not 
become  a  law. 


PouGHKBEPSiB,  October  9, 1780.  Present — Governor  Clinton; 
Morris,  Chief  Justice;  Hobart,  Justice. 

A  bill  entitled  "J.7i  act  for  the  appaintmerU  of  a  Council  to  assist 
in  the  administration  of  the  government  during  the  recess  of  the  Legis- 
lature,^^ was  before  the  Council,  which  adopted  the  following  ob- 
jections, reported  by  Justice  Hobart,  viz. : 

The  Council  object  to  the  said  bill  becoming  a  law  of  this  State, 
as  being  inconsistent  with  the  spirit  of  the  Constitution  and  the 
public  good. 

1.  Because,  to  take  the  several  measures  in  this  bill  directed  to 
be  taken,  the  person  adndnistering  the  government,  with  the  Conn- 
cil  therein  provided,  must  exercise  the  powers  of  legislation ;  which 
by  the  Constitution  is  vested  in  the  Senate  and  Assembly,  and 
cannot  by  them  be  delegated  to  others. 
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2.  Because  the  p^son  administeiing  the  goyenmient  is  by 
this  bill  subjected  in  the  execution  of  his  office  to  the  control  of  a 
Goimcil,  when  by  the  Constitution  it  is  expressly  ordained,  deter- 
mined and  declared  that  the  supreme  executive  power  and  author- 
ity of  this  State  shall  be  vested  in  a  Governor. 

3.  Because  the  said  biH  is  not  only  repugnant  to  the  spirit 
and  letter  of  the  Constitution,  but  should  the  same  become  a  law 
would,  in  the  opinion  of  this  Council,  tend  to  embarrass  govern- 
ment and  destroy  its  present  energy. 

The  Legislature  refiised  to  pass  the  bill ;  consequently  it  did 
not  become  a  law. 


Albakt,  March  8, 1781.  Present — Governor  Clinton ;  Living- 
ston, Chancellor ;  Morris,  Chief  Justice. 

A  bill  entitled  "-4.n  act  more  effecttuilly  to  collect  ike  dejiciencies  in 
(usessjnerUs  of  wfieat^  and  to  lay  an  embargo  on  exportation  of  JUmr^ 
meal  and  wheal,  oui  of  the  J^ate,^^  was  before  the  Council,  which 
adopted  the  following  objections,  reported  by  the  Chancellor, 
yiz.: 

1.  Because,  without  any  apparent  necessity,  it  imposes  an  em- 
bargo on  wheat,  meal  and  flour,  the  sole  object  of  the  embargo 
being  declared  to  be,  the  enabling  the  State  agent  to  collect  a  defi- 
ciency which  must  at  this  time  (if  the  credits  mentioned  in  the 
said  bill  are  given)  be  extremely  small,  if  any,  and  yet  the  em- 
bargo may  continue  a  long  time  after  the  whole  quantity  is 
collected  for  want  of  timely  returns  being  made,  whereby  the 
course  of  commerce  wiU  be  stopped ;  the  price  of  our  staple  com- 
modities lessened,  to  the  injury  of  individuals  and  the  discourage- 
ment of  agriculture;  the  State,  already  groaning  imder  heavy 
burdens,  impoverished,  and  probably  embroiled  with  their  neigh- 
bors, who,  by  laying  similar  embargoes  in  return,  may  retain  a 
very  considerable  balance  due  to  the  subjects  of  this  State  for  flour 
abeady  exported;  the  fair  trader  be  discouraged,  and  conamerce 
put  into  the  hands  of  those  who  elude  the  laws ;  individuals  who 
have  made  contracts  with  the  neighboring  States  on  the  suspension 
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of  the  late  embargo  law  be  rained,  and  all  confidence  in  govem- 
ment  destroyed.  And  this  without  necessily ;  the  penalties  in  the 
bill  being  amply  sufficient  to  procure  the  deficiencies,  if  any  there 
be,  without  this  general  shock  to  the  trade  of  the  State. 

2.  Because  the  law  makes  no  provision  for  allowing  an  expor> 
tation  even  if  the  necessily  of  our  army,  or  the  fleets  and  armies 
of  our  ally  should  render  it  necessary  to  export  for  their  use; 
for  though  exporting  without  license  is  rendered  penal,  yet  no 
power  is  given  to  grant  such  licenses,  the  law  empowering  tiie 
Governor  with  two  members  of  the  Legislature  to  grant  licenses 
being  revived  only  so  £tr  as  relates  to  the  penalties  therein 
expressed. 

8.  Because  the  general  warrant  of  impress  which  the  Gk>vemor 
is  desired  to  issue  puts  the  whole  of  the  wheat  and  flour  of  the 
State  in  the  hands  of  the  agents,  who  are  only  to  be  restrained  by 
a  mere  instruction  (which  does  not  appear  in  the  warrant)  from 
executing  it  agreeable  to  the  tenor  of  the  law,  and  subject  to  no 
penalty  for  disregarding  the  instruction. 

4.  Because,  though  the  embargo  is  not  to  take  place  till  six 
days  after  the  passing  of  the  said  act,  yet  warrants  are  to  issue,  as 
is  said,  "in  order  to  render  the  embargo  more  effectual,'^  im- 
mediately, to  be  executed  before  the  embargo  takes  place,  or  a 
reasonable  notice  of  laying  the  same  be  given,  by  which  means  the 
innocent  proprietor  of  wheat  and  flour,  seized  by  virtue  of  such 
warrant,  and  before  he  could  know  of  the  law,  is  compelled  to 
receive  what  is  called  the  usual  certificate,  that  is,  a  certificate 
only  receivable  in  taxes,  at  the  rate  of  forty  dollars  for  one,  of  the 
bills  of  credit  issued  in  consequence  of  the  act  of  Congress  of  tiie 
eighteenth  of  March  last,  although  by  a  late  law  of  the  State,  every 
dollar  of  such  emission,  in  consequence  of  the  said  act,  is  declared 
to  be  equal  in  value  to  seventy-five  dollars ;  thus  depriving  him 
of  near  one-half  of  the  value  of  such  wheat  and  flour,  besides 
obliging  him  to  receive  certificates  that  can  be  of  no  immediate 
use  to  him. 

Notwithstanding  the  objections,  the  Legislature  passed  the  biU 
into  a  law. 
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Albany,  MotA  26,  1781.  Present  —  Goyemor  Clinton; 
Monis,  Chief  Justice ;  Yates,  Justice. 

A  bill  entitied  "-4n  axi  to  relieve  certain  persona  in  the  county  of 
CharloUefrcTn  the  penalty  of  an  net  entitied  ^An  act  for  raising  levies 

■ 

to  rdnfarce  Ae  armies  of  the  United  JSates,*^^  was  before  the  Council, 
which  adopted  the  following  objections,  viz. : 

1.  Because  the  commutation  thereby  offered  to  the  delinquent 
classes  in  the  regiment  of  militia,  in  the  county  of  Charlotte,  in 
discharge  of  the  penalties  by  them  incurred,  is  partial  and  not 
calculated  for  the  public  good. 

2.  Because  no  reasons  are  adduced  in  the  said  bill  for  such  par- 
tial indulgence,  and  it  will  therefore  afford  to  other  delinquent 
classes  an  equal  claim  to  the  same  exemption. 

3.  Because  the  said  bill,  by  exempting  those  classes  fix>m 
paying  a  double  bounty,  impliedly  pardons  the  officers,  whom  it 
would  otherwise  affect,  from  the  penalties  and  punishment  incurred 
by  them  in  neglecting  to  have  those  classes  doubly  assessed; 
thereby  giving  encouragement  to  others,  to  be  guilty  of  similar 
offenses,  to  the  great  injury  of  the  public  service. 

Notwithstanding  the  objections,  tiie  Legislature  passed  the  bill 
into  a  law. 


Albany,  March  27,  1781.  Present  —  Governor  Clinton ; 
Morris,  Chief  Justice ;  Yates,  Justice. 

A  bill  entitied  ^^An  act  to  suspend  certain  parts  of  an  act  enHtied 
^An  act  for  raising  by  tax  a  sum  ejual  to  one  hundred  and  Jifiy  thousand 
doOcars  in  «pecte,'"  and  of  an  act  entitied  "Jin  act  approving  ofAe  act 
of  Congress  of  the  IBOi  day  of  March^  1780,  relative  to  tiie finances  of 
the  United  Stoics^  and  making  provision  for  redeeming  the  proportion 
ef  this  StaJbe  of  the  bills  of  credit  to  be  emitted  in  pursuance  of  the  said 
ad  of  ChngresSj  and  for  other  purposes  therein  mentioned^^^  was  before 
the  Council,  which  adopted  the  following  objections,  viz.: 

Because  the  resolution  of  Congress  of  the  twenty-sixth  of 
August  last,  upon  which  the  said  bill  is  predicated,  directs  only 
that  the  value  of  the  sums  due  to  the  creditors  of  the  United  States 
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shall  be  aso^iiained  aooording  to  the  current  value  of  OoniinerUal 
hiOs  of  credit  compared  with  specie  at  the  time  the  money  became 
due  at  the  place  where  the  supplies  were  furnished;  whereas  this 
bill,  in  the  second  enacting  clause  thereof  authorizes  the  person  ad- 
ministering the  government,  together  with  any  five  members  of 
the  Legislature,  not  only  to  devise  any  mode  or  plan  for  ascertain- 
ing the  value  of  the  sums  due  to  the  creditors  of  the  United  States 
within  this  State,  agreeable  to  the  direction  of  the  said  resolution, 
but  further  authorizes  the  person  administering  the  govenunent, 
with  any  five  members  of  the  Legislature,  to  ascertain  the  prices  to 
be  allowed  to  such  creditors  upon  the  settlement  of  their  respectiTC 
accounts,  which^  not  being  directed  by  the  said  resolution,  will  not 
be  binding  upon  Congress,  cannot  be  received  as  a  rule  of  conduct 
by  their  servants  in  adjusting  the  public  accounts  within  this  State, 
and  will  therefore  defeat  the  business  which  it  is  intended  to  effect 
Besides,  the  vesting  a  power  in  the  person  administering  the  gov- 
ernment, and  any  five  members  of  the  Legislature,  or  in  any  pe^ 
sons  whatsoever  to  destroy  the  original  contracts  between  the 
subjects  of  this  State  and  the  public  officers  by  arbitrarily  firing 
new  prices  for  the  articles  furnished,  gives  this  bill  the  insidious 
operation  of  an  ex  post  fifcto  law,  opens  a  door  destructive  to  pro- 
perty and  public  confidence,  and  is  in  the  opinion  of  this  Council, 
highly  injurious  to  the  rights  of  the  people  and  against  the  pubUc 
good. 

Notwithstanding  the  objections,  the  Legislature  passed  the  bill 
into  a  law. 


Albany,  March  29, 1781.  Present— Governor  Clinton;  Morris, 
Chief  Justice;  Yates,  Justice. 

A  bill  entitled  "J.n  act  to  amend  an  act  entitled  ^An  act  fir  regu- 
lating the  militia  of  the  State  of  New  York^^^^  was  before  the  Council, 
which  adopted  the  following  objections,  viz.: 

1.  For  that  by  the  third  section,  all  persons  neglecting  or  lefii* 
sing  to  march  after  due  notice,  are  to  be  tried  by  a  Court  Martial, 
to  be  convened  by  the  commanding  officer  of  a  regiment  composed 
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of  such  members  as  lie  sludl  nominate  and  appoint,  who  are 
authorized  to  impose  any  line,  or  inflict  any  corporal  punishment 
not  extending  to  life  or  limb,  at  their  discretion,  whereby  the 
citizens  of  this  State  are  subject  to  fines  and  ignominious  punish- 
ments by  the  sentence  of  a  court  not  even  coniposed  by  detail 
according  to  ordinary  military  usage,  but  by  the  arbitrary  will 
and  nomination  of  a  commanding  officer  of  a  reginient,  and  are 
thus  deprived  of  that  security  against  partiality,  piivate  pique  and 
resentment,  wisely  provided  against  by  the  act  for  regulating  the 
militia  of  this  State,  passed  the  11th  day  of  March,  1780,  maMng 
those  offenses  cognizable  only  by  a  general  Court  Martial,  in 
which  case  the  sentences  of  the  court  are  subject  to  the  control  of 
the  person  administering  the  government. 

2.  Because  the  fines  which  may  be  imposed  by  such  regimental 
court  are  to  be  distributed  amongst  such  of  the  non-commissioned 
officers  and  privates  as  shall  have  done  their  duty,  thereby  giving 
an  unequal  and  unjust  recompense ;  as  those  regiments  who,  in 
greatest  numbers  and  prompt  alacrity,  obey  the  calls  of  their 
country,  will  be  least  benefited,  whilst  those  of  other  regiments 
will,  by  this  distribution,  be  rewarded  beyond  proportion  or  their 
merits,  and  thus  it  will  become  the  interest  of  some  to  encourage 
others  to  persist  in  their  neglect  of  duty. 

3.  Because,  although  the  State  in  time  of  danger  is  entitled  to 
the  personal  service  of  the  subjects  for  its  defense,  yet  this  service 
ought  to  be  exacted  in  such  maimer  as  to  operate  as  nearly  equal 
as  possible;  whereas,  by  the  present  bill,  the  most  extensive  and 
most  populous  districts  may  contribute  the  least,  as  the  fines  for 
neglect  of  duty  are  not  to  be  applied  for  the  benefit  of  the  com- 
munity at  large,  but  distributed  among  the  individuals  of  such 
districts,  which  is  no  more  than  a  mere  change  of  property  firom 
one  individual  to  another,  and  by  collusion  may  even  lose  the 
effect  of  a  punishment 

The  Assembly  refused  to  pass  the  bill;  consequently  it  did  not 
become  a  law. 
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Albany,  March  29, 1781.  Present — Goyemor  Clmton;  Monis, 
Chief  Justice;  Yates,  Justice.  • 

A  bill  entitled  ^^Anoct  U>  pnsoepnteivOrVfdr^^  supplying  fhe 

enemy  with  provisionSj  and  for  other  ptvrpoaes  therein  Tnenticmei^  was 
before  the  Council,  whicb  adopted  the  following  objections,  viz.: 

1.  For  that  although,  by  the  second  enacting  clause  of  the 
said  bill,  a  power  is  given  to  a  grand  jury  of  the  county  of 
Dutehess  to  inqmie  into  and  present  any  offenses  nnder  the  said 
bill  heretofore  committed  or  hereafter  to  be  committed  in  the 
county  of  Westchester,  and  also  a  power  to  a  grand  jury  of  tbe 
county  of  Albany  in  like  manner  to  inquire  into  and  present  any 
offenses  under  the  said  bill,  heretofore  committed  or  hereafter  to 
be  committed,  in  either  the  counties  of  Tryon  or  Charlotte,  and 
directs  that  the  petit  jurors,  for  the  trials  of  all  such  indictments 
shall  be  returned  from  the  city  and  county  where  the  indictment 
shall  be  taken,  yet  by  the  law  there  is  no  express  power  vested  in 
the  courts  in  which  the  indictments  are  to  be  found  to  try  the 
offenders,  by  whicli  means  the  law  is  imperfect,  and  ynSi  not 
answer  the  designs  of  the  Legislature. 

2.  For  that  the  third  and  last  enacting  clause  of  the  said 
bill  only  giving  a  right  to  seize  in  case  of  the  goods,  wares  and 
merchandises  coming  immediately  from  any  part  of  this  State 
within  the  power  of  the  enemy,  will  not  answer  the  designs  of  the 
Legislature,  it  being  an  undoubted  fact  that  the  trade  intended  to 
be  prevented  by  the  said  bill  is  carried  on  from  this  State, 
through  the  States  of  Connecticut  and  New  Jersey,  against  which 
trade  the  bill  makes  no  provision. 

8.  For  that  by  the  same  clause,  any  person  or  persons  seizmg 
goods  as  coming  &6m  the  enemy,  is  justified  in  inmiediately  con- 
verting such  goods  to  his  or  their  own  use,  and  should  a  seizure  be 
made  of  any  considerable  property,  not  subject  to  seizure  by  any 
person  or  persons  not  of  sufficient  ability  to  answer  in  damages, 
the  innocent  proprietor  is  unjustly  deprived  of  his  proper^  and 
is  without  remedy. 

The  Senate  reftised  to  pass  the  bill;  consequently  it  did  not 
become  a  law. 
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PoiTGHKEEPSlE,  Junt  80,  1781.  Present — Governor  Clinton; 
Livingston,  Chancellor;   Morris,  Chief  Justice;  Hobart,  Justice. 

A  bill  entitled  "Jin  axA  for  raising  a  tax  in  specie  and  a  tax  in 
paper  currena/,^  was  before  the  Council,  which  adopted  the  follow- 
ing objections,  reported  by  the  ChanceUor,  viz.: 

1.  Because  it  does  not  correct  the  inequalities  in  the  distri- 
bution of  the  tax  for  raising  $2,500,000,  referred  to  in  the  said 
bill,  among  the  several  towns,  manors,  precincts  and  districts,  but 
makes  the  apportionment  of  that  tax  the  rule  for  the  adjusting  the 
proportions  which  the  several  districts  shall  raise  of  the  future 
tax,  without  affording  such  district  as  may  have  been  aggrieved 
any  means  of  redress. 

2.  Because,  imder  the  present  mode  of  taxation,  no  remedy 
remains  to  the  people  against  an  unjust  and  unequal  distribution 
of  the  county  quota  among  the  several  districts,  but  removing  the 
mperyisors  who  may  have  made  the  same  of  this,  the  bill  under 
consideration  deprives  them,  by  rendering  an  apportionment  made 
previons  to  the  last  election  of  supervisors  the  rule  by  which  a 
subsequent  tax  is  to  be  collected 

Notwithstanding  the  objections,  the  Legislature  passed  the  bUl 
into  a  law. 


PouGHKEEPSiE,  April  10,  1782.  Present— Governor  Clinton; 
Morris,  Chief  Justice;  Yates,  Justice. 

A  bill  entitled  ^^An  act  to  empotuer  justices  of  the  peace^  mayors^ 
reoorders  and  aldermen  to  try  causes  to  the  value  of  ten  pounds  and 
under^  and  to  repeal  certain  acts  therein  mentioned,^  was  before  the 
Conndl,  which  adopted  the  following  objections,  viz. : 

1.  Because  it  subjects  property  of  too  great  an  amount  to  be 
determined  by  vague  and  informal  courts,  which  experience 
evinces  often  proceed  upon  mistaken  principles  of  justice,  to 
which  the  injured  must  submit,  or  risk  the  incurring  of  greater 
expenses  by  seeking  redress  in  the  Supreme  Court^  and  where 
relief  can  only  be  given  in  peculiar  cases. 

2.  Because  it  will  tend  to  a  spirit  of  litigation,  and  as  these 
oourta  may  be  and  generally  aie  held  in  taverns,  they  lead  the 

31 
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iakaUantB  to  itlendthem  into  dangerous  excesses  introductive 
of  a  ooQtempI  of  tbe  laws,  and  a  profligacy  of  manners. 

3w  Becaoae  a  gieai  waste  of  time  mast  be  occasioned  by  the 
GOKxaiaa  of  the  law  when  a  court  may  be  held  for  the  trial  of 


Tlie  Coancil  farther  object  to  the  said  bill,  particularly: 
L  Fcff-  diat  by  the  third  section,  either  of  the  parties  or  their 
acomeys  may  demand  a  jury,  although  n<5  issue  is  joined,  by  which 
means  a  jury  may  be  summoned  at  the  request  of  the  plaintiff, 
K>r  the  purpose  of  increasing  the  costs  in  cases  where  the  defend- 
ant may  make  no  defense. 

2.  For  that  by  the  fourth  section,  the  court  is  authorized  and 
required  (unless  a  reasonable  cause  be  shown,  or  be  proved  to  its 
s;ii^s&edon)  to  set  a  fine  on  eveiy  person  who  shall  make  de&ult 
in  attending  as  a  juror  or  witness;  and  to  issue  a  warrant  for 
leyying  the  same;  thus  a  dt:/aulting  juror  or  witness  is  subjected  to 
the  payment  of  such  fine  or  imprisonment,  without  the  benefit  of 
an  essoin*  day  (by  law  giren  in  all  superior  courts)  to  assign 
h^  reasons  for  his  non-attendance  by  proof 

3.  For  that  by  the  last  section,  an  oath  of  allegiance  and 
abjuration  is  required  to  be  taken  as  an  indispensable  preliminary 
to  entitle  any  of  the  subjects  of  this  State  to  the  right  of  bringing 
su:t,  f*>r  the  recoTery  at  law  or  in  equity  of  their  just  demands. 
Gv^remments,  finxn  reasons  of  policy,  may  at  times  require  from 
their  subjects  a  general  test,  but  where  this  is  required  from  those 
only  who  are  compelled  to  have  recourse  to  the  courts  for  the 
itxwery  of  their  just  demands  under  the  alluring  temptation  of 
interests  it  can  never  afibrd  to  such  a  government  the  security 
originally  intended  thereby.  And  although  the  provisionary 
clause  dispenses  therewith  in  &vor  of  the  inhabitants  of  West* 
Chester  county,  and  the  subjects  of  neighboring  States,  it  leaves 
the  subjects  of  our  fidthful  allies,  and  alien  friends  who,  under  the 
sanotion  of  our  laws  *  or  national  treaties,  have  a  temporary  resi- 
dence in  this  State,  without  the  remedy  of  recovering  their  legal 
rights* 

Notwithstanding  the  objections,  the  L^islature  passed  the  bill 
into  a  law. 
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* 

PouGHKBEPSiE,  Ajpril  11,  1782.  Present— Governor  Clinton; 
Morris,  Chief  Justice;  Yates,  Justice. 

A  bill  entitled  "An  act  for  raising  Hie  sum  of  £18,000,  and  the 
further  sum  of  £18,000,  by  tax,  within  this  £bUe,  and  for  settling 
pubUc  accounts"  being  under  consideration,  the  Council,  sensi- 
ble of  the  propriety  of  raising  money  for  the  public  exigencies, 
regret  the  necessity  to  which  they  are  reduced  of  objectihg  to  this 
bill  as  inconsistent  with  the  spirit  of  the  Constitution,  and  against 
tbe  public  good,  and  more  especially  as  the  exceptional  clauses  in 
the  said  bill  appear  unconnected  with  its  general  design. 

The  Council  object  to  the  said  bill : 

1.  Because,  by  the  fifth  and  ninth  sections,  the  commissioner  to 
be  appointed  for  the  purpose  of  adjusting  and  settling  the  public 
aooounts  of  the  inhabitants  is  to  be  guided  and  directed  by  the  in- 
structions which  shall  be  communicated  by  the  Legislature  or  by 
the  persons  named  in  the  bill,  or  hereajQ;er  to  be  appointed.  This 
dause  gives  to  instructions  joint  force  and  operation  with  the  law 
whereon  they  are  founded,  and  may  in  effect  direct  a  mode  of 
setdement  and  establish  a  precedent  against  the  spirit  of  the  Con- 
stitution; and  because  the  Auditor  of  the  State,  who  is  to  liquidate 
the  accounts  of  individuals  against  the  public,  being  also  subject 
to  such  instructions,  his  responsibility  for  his  conduct  is  totally 
destroyed,  and  the  property  of  the  subject  left  without  the  security 
of  law. 

2.  Because,  by  the  sixth  and  seventh  sections,  the  said  commis- 
sioner, after  such  settlement,  is  to  receive  from  the  claimant  all  his 
vouchers  and  accounts,  and  to  give  him  certificates  for  the  amount 
of  his  demand,  with  interest,  made  payable  by  the  treasurer  of  this 
State;  thereby  subjecting  this  State  in  the  first  instance  to  the 
payment  of  the  public  debts  due  to  its  inhabitants:  and  as  this 
mode  of  settlement  is  unauthorized  by  an  act  of  Congress,  the 
State  can  have  no  solid  security  for  repayment  or  being  credited 
therewith  in  their  general  account. 

8.  Because  should  the  said  bill  become  a  law,  such  claimants 
are  not  obliged  to  relinquish  their  vouchers  against  the  United 
States  and  accept  the  security  of  this  State,  and  should  they  prefer 
the  former  to  the  latter  the  law  will  be  nugatory  and  a  heavy  ex* 
pense  incurred  without  any  advantage  to  the  publia 
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Notwithfltandiiig  the  objections^  the  Legialatiiie  passed  the  bill 
into  a  law. 


PouGHKSEFSiE,  April  18^  1782.  Present — Grovemor  Clinton; 
Morris,  Chief  Justice;  Yates,  Justice. 

A  bill  entitled  "J.n  act  to  stay  suits  agcdnai  public  officers  far  a 
Undtod  timtj^*  was  before  the  Council,  which  adopted  the  follow* 
ing  objections,  viz.: 

This  Council,  without  seeing  the  necessity  of  a  declaratoij 
danse  in  the  said  bill,  that  officers  and  servants  of  this  or  the 
United  States  are  liable  to  pay  the  debts  by  them  contracted  on 
behalf  of  the  public,  conyinced  should  the  question  at  any  time 
be  raised,  the  courts  of  justice  can  decide  it  upon  the  laws  already 
extant,  object  against  the  enacting  clause  in  the  said  bUl  as  incon- 
sistent with  the  public  good. 

Because  the  suspension  of  one  of  the  most  essential  rights  of  &e 
subjects,  that  of  appealing  to  the  courts  of  justice  for  the  recoveiy 
of  a  just  demand,  is  an  exercise  of  legislative  power  which  may 
be  drawn  into  a  dangerous  precedent,  and  tend  to  destroy  the  con- 
fidence of  the  people  and  afford  the  subject,  upon  the  same  gronnds^ 
a  pretext  for  a  denial  of  paying  the  public  taxes  or  debts  due  to 
each  other. 

The  Senate  refused  to  pass  the  bill ;  consequently  it  did  not 
become  a  law. 


Kingston,  March  20,  1783.  Present — Governor  Glmton; 
Horris,  Chief  Justice ;  Yates,  Justice. 

A  bill  entitled  "  J.n  act  far  the  relief  of  certain  insolvent  debtm 
with  respect  to  the  imprisonment  of  their  persons^^  was  before  the 
Council,  which  adopted  the  following  objections,  viz. : 

1.  For  that  the  relief  intended  to  be  given  to  the  debtors 
named  in  the  said  bill  against  their  creditors,  is  by  its  preamble, 
grounded  upon  a  general  representation  of  their  necessitous  cir 
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camstancee;  a  reaaon  which  will  equally  apply  to  all  confined 
debtors  in  this  State,  and  therefore  the  bill  on  those  principles 
ought  to  be  general  and  not  particular. 

2.  For  that,  by  the  constitutional  proceedings  of  the  Legis- 
latare,  founded  upon  the  truest  principles  of  justice  and  equity,  no 
private  bill  ought  to  pass,  unless  the  persons  affected  thereby  have 
an  opportunity  of  being  heard.  And  this  being  a  private  bill,  it 
does  not  appear  that  the  debtors,  previous  to  their  application  to 
the  Legislature,  had  given  notice  to  their  respective  creditors;  and 
thus  the  creditors,  who  are  materially  affected  in  their  property, 
should  the  said  bill  become  a  law,  are  deprived  of  the  only  oppor- 
tonity  to  assign  reasons  against  the  passing  thereo£ 

The  Legislature  refused  to  pass  the  bill ;  consequently  it  did 
not  become  a  law. 


Kingston,  March  24,  1788.  Present — Governor  Clinton; 
Morris,  Chief  Justice ;  Yates,  Justice. 

A  bill  entitled  ^^An  act  to  remove  certain  doubts  relative  to  the 
fowers  of  the  Cbmmissioners  of  Sequ/estratian^^  was  before  the  Coun- 
cil, which  adopted  the  following  objections,  viz.: 

The  Council  object  against  the  said  bill  becoming  a  law  of  this 
State  as  inconsistent  with  the  public  good. 

1.  To  the  third  enacting  clause;  for  that  the  suit  thereby  given 
to  the  commissioners  appears  to  be  an  action  of  detinue;  and, 
without  express  words  in  the  bill,  the  fine  therein  directed  to  be 
set  and  inflicted  by  the  court  cannot  be  made  part  of  titie  judgment 
in  such  suit,  and  cannot  be  levied  on  an  execution  issued  in  conse- 
quence thereof 

That  the  proceedings  upon  the  said  bill  have  their  origin  in  the 
same,  and  can  only  be  pursued  agreeable  to  directions  thereof; 
and  no  mode  being  prescribed  by  the  said  bill  for  levying  and 
recovering  the  fine  thereby  directed  to  be  set  and  inflicted,  the 
same  can  never  come  to  the  hands  of  the  plaintiff,  in  order  to  its 
being  paid  into  the  treasury  of  this  State :  whereby  the  bill,  should 
it  beoome  a  law,  would  in  this  respect  be  nugstoxy. 
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2.  To  the  last  enacting  clause:  1st  Por  that,  the  words  upon 
ihependby  of  leing  guUty  of  a  misdemeanor  againsi  the  people  of  this 
State,  are  altogether  useless,  and  the  phraseology  improper;  2d 
For  that  alllioiigh,  by  the  said  clause,  persons  who  will  swear 
before  a  judge  that  they  came  possessed  of  such  bonds,  specialties 
or  notes  of  hand  as  are  in  the  bill  specified,  in  the  manner  and  for 
the  consideration  therein  designated,  may  bring  suits  for  the 
recovery  of  the  moneys  due  thereon;  yet  persons  who  have 
already  brought  suits  on  such  bonds,  &c.,  though  they  should  take 
the  oath  by  the  said  clause  prescribed,  cannot  continue  their  suits, 
or  proceed  to  judgments;  the  nisi  in  the  said  danse  extending 
only  to  suits  intended  to  be  commenced,  and  thus,  in  instances 
exactly  similar,  the  rights  of  some  individuals  would  be  destroyed 
by  a  partial  provision  in  favor  of  others. 

The  Senate  refused  to  pass  the  bill;  consequently  it  did  not 
become  a  law. 


City  of  New  Yobk,  January  15,  1784.  Present — Governor 
Clinton;  Livingston,  Chancellor;  Morris,  Chief  Justice;  Hobart, 
Justice. 

A  bill  entitled  ^^An  act  dedaratory  of  the  alienism  of  the  persons 
therein  described,^^  was  before  the  Council,  which  adopted  the  fol- 
lowing objections,  reported  by  the  Chancellor,  viz. : 

1.  Because  it  tends  to  establish  a  principle  which  is  contradict 
tory  to  the  fundamental  laws  of  every  civilized  nation,  to  wit,  that 
the  subjects'of  the  State  can,  by  their  adherence  to  its  enemies, 
renounce  their  allegiance  and  become  aliens. 

K  this  principle  should  be  established,  it  must  follow  that  the 
confiscation  bill,  and  every  other  law  which  punishes  persons  who 
have  adhered  to  the  enemy  as  felons  or  traitors,  must  be  void  or 
manifestly  unjust;  since  aliens,  enemies  owing  no  allegiance  and 
enjoying  no  protection,  cannot  be  amenable  to  the  laws. 

2.  Because,  if  this  doctrine  once  has  the  sanction  of  the  law, 
any  subject  of  the  State,  who  shall  not  hold  lands  within  the  same, 
may  cast  off  his  allegiance  and  commit  treason  with  impunity, 
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provided  he  lives  not  within  its  jurisdiction;  sinc\  as  an  alien,  he 
cannot  be  corporally  punished. 

8.  Because  the  forfeitures  refer  back  to  the  time  of  the  Decla- 
ration of  Independence  by  this  State,  when  many  of  the  persons 
who  are  the  objects  of  this  bill  lived  within  the  jurisdiction  of 
the  State,  unattainted  and  unsuspected  of  treason  and  alienism, 
and  might,  for  honafde  considerations,  have  sold  their  property 
to  the  good  citizens  of  the  State,  who  would,  if  this  act  should 
pass  into  a  law,  be  unjustly  deprived  thereof. 

4.  Because,  in  the  opinion  of  this  Council,  the  doctrine  estab-* 
lished  in  the  act  may  induce  Great  Britain  to  adopt  similar  prin- 
ciples, and  many  of  the  subjects  of  this  State  and  the  United 
States,  holding  property  in  the  British  dominions,  would,  in  all 
probability,  be  deprived  thereof  if  this  act  should  pass  into  a  law. 

6.  Because  it  is  impossible  to  imderstand  what  is  intended  by 
that  part  of  the  proviso  that  excepts  such  persons  from  the 
penalties  of  the  bill  as  have  become  subjects  since  the  ninth  day 
of  July,  one  thousand  seven  hundred  and  seventy-six.  No  provi- 
sion having  yet  been  made  for  naturalizing  aliens  within  this 
State,  it  must  either  be  nugatory  or  it  must  be  intended  to  include 
all  persons  who  have  submitted  to  the  laws  and  jurisdiction  of  this 
State  at  any  time  before  the  passing  of  this  bill,  in  which  latter 
case  any  person  now  residing  within  any  part  of  the  State,  and 
submitting  to  the  government  thereof  is  within  the  proviso,  and 
the  law  is  thereby  rendered  useless,  except  so  &r  as  it  may  be 
supposed  to  operate  against  such  persons  as  have  left  the  State,  in 
which  limited  sense  it  appears  from  the  terms  of  the  act  it  was  not 

I  intended  to  be  understood. 

'  6.  Because  it  contradicts  both  the  spirit  and  the  letter  of  the 

provisional  treaty  with  Great  Britain. 

7.  That  this  State,  not  being  at  present  engaged  in  war,  can 
I              have  no  alien  enemies;  and  as,  by  the  law  of  nations,  alien  friends 

may  possess  property,  an  act  forfeiting  such  property  amounts  to 
a  declaration  of  war  against  their  sovereign. 

The  Senate  refused  to  pass  the  bill;  consequently  it  did  not 
become  a  law. 


24S  The  Council  of  Bsvision. 

Crrr  of  New  Yobk,  Jcmuaary  15,  1784.  Present — Gfovemor 
Clinton;  livingston,  Chancellor;  Morns,  Chief  Justice;  Hobar^ 
Justice. 

A  bill  entitled  "J.n  act  to  amend  an  act  rdative  to  debts  due  toper- 
aons  within  the  enemj/s  lineSj^  was  before  the  Council,  which  adopted 
the  following  objections,  reported  by  the  Chancellor,  viz.: 

1.  Because,  by  rendering  State  securities  payable  for  debts  due 
to  persons  who  are  placed  in  such  a  situation  as  to  be  supposed 
unfriendly  to  the  goyemment,  a  distinction  is  held  up  between 
current  money  and  State  securities,  which  is  highly  dishonorable 
to  the  State  and  destructiye  of  its  credit 

2.  Because,  if  the  securities  and  biUs  of  credit  mentioned  in 
the  act,  are  equal  in  value  to  money,  no  law  is  necessary  to  render 
them  receivable  for  debts,  and  the  coercion  used  for  that  purpose 
tends  to  discredit  them.  If  they  are  not  equal,  the  rendering  them 
receivable  is  a  fruitless  attempt  to  supply  by  force  the  want  of 
credit,  and  must  in  the  end  be  destructiye  of  all  confidence  in  the 
£Eiith  of  goyemment 

8.  Because,  if  the  securities  tendered  are  less  valuable  than 
money,  the  persons  compelled  to  receive  them  are  so  far  punished 
by  the  State,  and  this  without  any  trial  or  designation  of  the 
offense,  other  than  that  of  having  remained  within  or  near  the 
enemy's  lines,  which  many  citizens  may  and  have  been  constrained 
to  do. 

4.  Because  it  mOitates  against  that  article  of  the  treaty  with 
Great  Britain  which  stipulates  for.  the  just  payment  of  debts  on 
either  side,  since  it  is  not  in  its  operation  confined  to  such  pexBons 
as  are,  both  plaintiff  and  defendant,  subjects  of  this  State. 

6.  Because,  by  the  second  section,  the  essential  right  of  trials 
by  jury,  secured  by  the  Constitution  to  the  citizens  of  this  State 
in  all  cases  where  it  has  been  used,  may  be  effectually  evaded 
in  the  cases  there  enumerated,  by  compelling  a  plaintiff  to  submit 
his  cause  to  the  determination  of  referees. 

For  that  the  special  matters  which  defendants  are  authorized 
by  this  bill  to  plead  before  such  referees,  may  in  point  of  form  or 
substance  be  defectively  set  forth,  and  the  referees,  for  want  of 
judicial  powers  in  law  to  determine  on  its  validily,  would  deprive 
the  plaintiff  of  the  right  of  demurring. 
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&  For  that  the  powers  giyen  to  such  referees  to  determine 
the  plaintifF's  demand  upon  principles  of  equity  and  good  con* 
science  is  a  virtual  establishment  of  a  new  Court  of  Chancery,  in 
yiolation  of  the  Constitution,  which  declares  that  no  new  court 
can  be  instituted  but  such  as  shall  proceed  according  to  the  course 
of  the  common  law. 

7.  Because,  in  the  enacting  clause,  it  is  expressly  provided, 
^*That  nothing  in  the  said  act  contained  shall  be  consti^ed  to  ex- 
tend to  any  person  that  heretofore  hath  been,  now  is,  or  hereafter 
shall  be  a  prisoner  with  the  enemy,"  whereby  all  those  who  have, 
by  their  exertions  in  the  common  cause,  unfortunately  come  under 
the  above  description  are  absolutely  excluded  the  advantage 
intended  to  be  secured  to  their  fellow-citizens  by  the  said  bill. 

The  Assembly  refused  to  pass  the  bill ;  consequently  it  did  not 
become  a  law. 


Cnr  OF  New  York,  March  80,  1784.  Present— Governor 
Clinton;  Livingston,  Chancellor;  Morris,  Chief  Justice. 

•  A  biU  entitied  ^^An  ojctfor  apprehending  of  persons  in  any  oouniy 
t<pon  warromts  granted  by  the  justices  of  the  peace  of  any  other  county,'^ 
iros  before  the  Council,  which  adopted  the  following  objections, 
reported  by  the  Chancellor,  viz.: 

1.  Because  the  extent  given  by  the  act  to  the  warrant  ci  a 
jiistioe,  is  liable  to  great  abuses  and  enables  a  malicious  accuser  or 
an  ill-informed  magistrate  to  drag  an  innocent  person  from  one 
ead  of  the  State  to  the  other,  without  any  remedy  in  case  the 
charge  should  appear  to  be  ill-founded. 

2.  Because  no  proof  being  required  that  the  person  against 
whom  such  warrant  may  issue  usually  resided  in  the  county  in 
which  the  crime  was  said  to  have  been  committed,  or  that  he  left 
his  home  with  a  view  to  escape  from  justice,  no  check  is  imposed 
upon  the  frauds,  violences  and  vexations  that  law  may  subject 
those  to  who  may  be  arrested  under  it  when  at  a  distance  from 
home,  where  they  are  unknown  and  friendless  and  incapable  of 
procuring  bail. 

32 


3u  Beeamas  k  dcLLlicf  tbe  tmbjett  d  ImA  in  manj  cases  in 
v^kL  lie  iv*KLLd  be  cESided^ex«ft>:  CvtiieicidiFeclBtliilperBODfl 
vho  xaaKT  be  ^pndieeded  ^aZ  be  baikd  in  caee  the  offense  is  of 
soeh  aaamie  js  lo  be  bafT^bir.  t^  iUb  ptoriaian  will  appear  iih 
riBrtnal  wbem  is  is  uwsiiilpicJ.  that  tiK  atlmwOTi  to  bail  does  not 
0!il  J  depoid  upoQ  ttie  xatme  cf  Ae  czime;  but  on  llie  degree  of 
eridenoe  bj  wlodi  zbe  ehaige  is  supyuiteJ:  of  tUs,  the  justice 
who  miaae^  the  waiiaat  mass  be  fsasaxAj  ignorant  Howerer 
ali^H,  dierdbie^  the  crideDoe  qst  be^  if  the  chaige  is  of  sndi  a 
nature  as  when  well  snppoited  to  Juslify  a  rammitmenti  the  per- 
Km  aoeosed,  eren  iqran  the  hghtest  sa^ackin,  may  be  led  like  a 
criminal  from  one  end  of  the  State  to  the  othefy  and  alike  injnied 
in  his  fotonef  his  fineedom,  and  his  reputation. 

4.  Because  the  proriaons  in  the  act  are  extiemelj  expensiTei 
If  the  jnstioe  takes  bail,  the  constable  must  carry  the  leoogma^anoe, 
iuLj  to  the  deik  of  the  ooontT  in  which  the  offense  is  charged  to 
have  been  committed;  thiS|  if  the  oonnties  are  remote,  must  be 
attended  with  considerable  expenscL  If  no  bail  is  taken,  the 
ofGsnder  mnst  be  transported;  in  doing  this  more  than  one  person 
must  be  employed,  and  in  many  cases  the  transportation  of  a  per- 
son perhaps  only  suspected  of  a  crime  may  amoimt  to  a  yery  con- 
siderable snnL  • 

6.  Because  the  act  makes  no  provision  for  the  payment  of 
this  ezpenseii  nor  dedaies  whether  it  is  to  be  defrayed  by  the 
State  at  large,  by  the  county  in  which  the  supposed  offisnder  is 
found,  or  by  that  in  which  the  crime  is  charged  to  have  been  com- 
mitted 

6.  Because,  as  the  law  now  stands,  most  of  the  evils  now  in- 
tended to  be  cured  by  this  act  are  guarded  against  by  the  power 
vested  in  the  Justices  of  the  Supreme  Court  and  the  Justices  in 
their  sessions  to  issue  bench  warrants.  Their  knowledge  of  the 
law  enables  them  to  distinguish  the  cases  in  which  it  may  be 
proper  to  grant;  them;  .while  their  powers  to  admit  to  bail  axe 
much  greater  than  those  of  a  single  justice  of  the  peace. 

The  Assembly  refused  to  pass  the  bill ;  consequently  it  did  not 
become  a  law. 
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Gnr  OP  Nbw  York,  April  20,  1784.  Present— Governor 
dinton;  Morris,  Chief  Justice;  Hobart,  Justice. 

A  bill  entitled  "An  act  to  enable  the  Mayor,  JRecorder  and  Alder- 
men  of  the  city  and  county  of  New  York  to  raise  moneys  by  tax  for  the 
purposes  therein  mentioned"  was  before  the  Council,  which  adopted 
the  following  objections,  reported  by  the  Chancellor,  viz. : 

1.  Because  the  Council  conceive  that  life,  personal  liberty  and 
property  are  the  blessings  which  governments  were  framed  to 
preserve  and  protect;  that  the  two  first  are  in  little  danger  under 
the  most  despotic  rulers,  while  the  last,  which  holds  out  a  con- 
tinued temptation  to  the  rapacity  of  governors,  is  only  secured, 
even  in  free  states,  by  the  most  vigilant  attention;    that  our 
happy  Constitution  has  not  been  unmindful  of  proper  guards  for 
the  eecurity  of  this  essential  right    If  the  Legislature  frame  the 
laws  under  which  the  taxes  are  levied,  if  the  assessors  apportion 
them  according  to  known  and  stated  rules,  being  in  this  mere 
executive  officers,  they  may  be  punished  by  the  judicial  for  a 
violation  of  their  duty;  and  thus  the  legislative,  executive  and 
judicial  being  kept  distinct,  each  serves  to  check  the  other,  and 
protect  the  property  of  the  citizen.    That  the  bill  under  consider- 
ation removes  all  these  checks,  when  it  directs  that  the  sums  to  be 
raised  "be  rated  and  assessed  by  the  vestrymen  according  to  the 
estates  and  other  circumstances  and  abilities  to  pay  taxes,  of  each 
respective  person,  collectively  considered;  "that  property  being  the 
measure  of  taxation,  to  depart  from  this  rule  and  to  substitute  an 
imaginary  one,  which  only  exists  in  the  opinion  of  the  assessors, 
is  at  once  to  vest  him  with  legislative  and  executive  powers,  and 
to  take  off  the  control  of  the  judicial;  since  where  no  law  is,  there 
can  be  no  transgression.    If  the  assessors  are  of  the  richer  class 
of  citizens,  they  will  overburden  the  poor;  if  chosen  from  among 
the  poor,  they  will  endeavor  to  oppress  the  rich.     Thus  the  first 
effect  of  this  mode  of  taxation  will  be  parties  and  dissensions  among 
the  different  classes  of  citizens,  whom  mutual  interest  and  the  policy 
of  government  should  bind  together.    Party  spirit  will  make  this 
law  the  engine  of  oppression,  and  the  avarice  aud  resentment  of 
those  who  prevail  at  elections  becoming  the  law  of  the  land,  may  be 
as  &tal  to  fi«e  citizens  as  the  rapacity  of  the  most  despotic  tyrant 
That  these  objections  have  peculiar  weight  when  applied  to  a  com- 
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mercial  city,  where  selfish  yiews  may  stimulate  assessors  to  oppress 
their  riyals  in  trade,  and  destroy  that  secority  which  makes  the 
basis  of  commerce. 

That  though  pressing  emergencies  and  public  dangers  may,  in 
sonde  ciicnmstances,  have  palliated  this  mode  of  taxation,  nothing 
can  justify  it  in  a  time  of  profound  peace,  when  r^ular  systems 
should  be  adopted ;  more  especially  when  the  objects  for  which 
the  tax  is  to  be  collected  are  not  of  sufficient  magnitude  to  excuse 
the  introduction  of  such  an  uncontrolled  power  as  this  Tests  in 
the  yestrymen. 

Notwithstanding  the  objections,  the  L^ialature  passed  the  bill 
into  a  law. 


Cnr  OF  New  Tobk,  May  4>  1784.  Present — Governor  Clin- 
ton; Morris,  Chief  Justice;  Hobart,  Justice. 

A  bill  entitled  "win  act  for  raising  £100,000  wi(hm  the  several 
counties  therein  mentioned^^^  was  before  the  Council,  which  adopted 
the  following  objections,  viz.: 

Because  the  Council  conceive  that  life,  personal  liberty  and 
property  are  the  blessings  which  governments  were  firamed  to 
preserve  and  protect;  that  the  two  first  are  in  littie  danger  imder 
the  most  despotic  rulers,  while  the  last,  which  holds  out  a  con- 
tinned  temptation  to  the  rapacity  of  governors,  is  only  secured, 
even  in  free  states,  by  the  most  vigilant  attention,  that  our  happy 
Constitution  has  not  been  unmindful  of  proper  guards  for  the 
security  of  this  essential  right  K  the  Legislature  frame  the  laws 
under  which  the  taxes  are  levied,  if  the  assessors  apportion  them 
according  to  known  and  stated  rules,  being  in  this  mere  executive 
officers,  they  may  be  punished  by  the  judical  for  a  violati(Mi  of 
their  duty ;  and  thus  the  legislative,  executive  and  judicial  being 
kept  distinct,  each  serves  to  check  the  other,  and  protect  the  pro- 
perty of  the  citizen. 

That  the  bill  under  consideration  removes  all  these  checks, 
when  it  directs  that  the  sums  to  be  raised  be  rated  and  assessed 
according  to  the  estates  and  other  dreumstances  and  abilities  to 
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pay  taxes  of  each  respectiye  peison,  coUectiyelj  considered;  that 
property  being  the  measure  of  taxation,  to  depart  &om  this  rule 
and  to  substitute  an  imaginary  one  which  only  exists  in  the  opin- 
ion of  the  assessors,  is  at  once  to  vest  him  with  legislative  and 
executive  powers,  and  to  take  off  the  control  of  the  judicial ;  since 
where  no  law  is,  there  can  be  no  offense.  If  the  assessors  are  of 
the  richer  class  of  citizens,  they  will  overburden  the  poor;  if 
chosen  firom  among  the  poor,  they  will  endeavor  to  oppress  the 
rich.  Thus  the  first  effect  of  this  mode  of  taxation  will  be  parties 
among  the  different  classes  of  citizens,  whom  mutual  interest  and 
the  policy  of  government  should  bind  together.  Party  spirit  will 
make  this  law  the  engine  of  oppression,  and  the  avarice  and 
resentment  of  those  who  prevail  at  elections,  becoming  the  law  of 
the  land,  may  be  as  &tal  to  free  citizens  as  the  rapacity  of  the 
most  despotic  tyrant. 

That  though  pressing  emergencies  and  public  dangers  may,  in 
some  circumstances,  have  palliated  this  mode  of  taxation,  nothing 
can  justify  it  in  a  time  of  profound  peace,  when  regular  systems 
should  be  adopted. 

Notwithstanding  the  objections,  the  Legislature  passed  the  bill 
into  a  law. 


CiTT  OP  New  Yobk,  May  10, 1784.  Present — Governor  Clin- 
ton; Morris,  Chief  Justice;  Hobart^  Justice. 

A  bill  entitied  "^n  act  to  encourage  the  settlement  of  ike  toaste  and 
unappropricUed  lands  within  this  State^^^  was  before  the  Council, 
which  adopted  the  following  objections,    reported  by  Justice 

Hobart,  viz.: 

The  Council  object  to  that  part  of  the  fifth  enacting  clause  of  the 
bill  by  which  certificates,  issued  by  the  Continental  loan  officer  in 
this  State,  for  moneys  lent  to  the  United  States,  by  the  inhabitants 
of  this  State,  reduced  to  their  value  in  specie  by  the  Continental 
scale  of  depreciation,  are  made  receivable  by  this  State,  for  the 
said  waste  and  unappropriated  lands. 

1.  Because  the  said  certificates  are  the  proper  debt  of  the 
United  States,  and  not  of  this  State  only ;  and  it  is  inconsistent 
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with  tbe  public  good  and  public  ftith  that  the  L^ialatoie  should 
by  law  barter  away  the  public  property  of  this  State^  for  the 
payment  of  the  debts  of  the  United  States,  until  the  debts  of  this 
State  are  fully  and  peifecdy  dischaiged. 

2.  Because  reoeiYing  such  certificates  as  aforesaid  may  inter- 
fere with  the  arrangement  of  the  United  States  for  dischaiging 
the  public  debts. 

3.  Because  the  receiving  the  said  certificates  will  open  a  door 
to  fresh  firauds,  and  give  a  certain  disguise  and  covering  to  past 
ones  which  will  render  their  detection  altogether  impossible,  until 
the  accounts  of  the  respective  States  with  the  United  States  are 
settled;  and  though  the  Legislature  may  entertain  the  highest 
opinion  of  the  uprightness  of  the  public  servants  of  Congress, 
they  can  never  be  justified  by  their  constituents  in  passing  laws 
that  hold  up  to  such  servants  the  highest  temptations,  to  depart 
from  |heir  intq;rity ,  and  give  them  the  security  that  such  firauds, 
if  ever  discovered,  will  be  when  their  representatives  only  can 
answer  for  it. 

Notwithstanding  the  objections,  the  Legislature  passed  the  bill 
into  a  law. 


City  of  New  York,  May  12, 1784.  Present — Grovemor  Clin- 
ton; Morris,  Chief  Justice;  Hobart^  Justice. 

A  bill  entitled  "An  act  to  preserve  the  freedom  and  indqiendenee 
of  this  StaJtCy  and  for  other  purposes  therein  Tnenticmed^^^  was  before 
the  Council,  which  adopted  the  following  objections,  viz.: 

Because,  by  the  first  enactmg  clause,  the  voluntarily  remaining 
with  the  fleets  and  armies  of  the  Eang  of  Great  Britain  is  made 
an  offense  highly  penal,  whereas,  by  the  known  laws  of  all  nations, 
persons  who  remain  with  their  possessions  when  the  country  is 
overrun  by  a  conquering  army,  are  at  least  excused,  if  not  justified; 
and  should  our  laws  be  made  to  retrospect  in  a  manner  so  directly 
contrary  to  the  received  opinions  of  all  civilized  nations  and  even 
the  known  principles  of  common  justice,  it  will  be  highly  deroga- 
tory to  the  honor  of  the  State,  and  fill  the  minds  of  our  fellow- 
citizens  with  the  apprehension  of  suffering,  in  fiiturci  some  heavy 


Vetoes  of  the  Coukcil.  255 

punishm^it  for  that  oonduct  which  at  present  is  perfectly  innocent 
Besides,  was  this  bill  firee  &om  the  objections  which  lie  against  all 
retrospectiye  and  ex  post  facto  laws,  the  inconveniences  which 
must  unavoidably  foUow,  should  it  become  a  law  of  this  State,  are 
fully  sufficient  to  show  that  it  is  totally  inconsistent  with  the  public 
good;  for  so  large  a  proportion  of  the  citizens  remained  in  the 
ports  of  the  southern  district  which  were  possessed  by  the  British 
armies,  that  in  most  places  it  would  be  difficult,  and  in  many 
absolutely  impossible,  to  find  men  to  fill  the  necessary  offices,  even 
for  conducting  elections,  until  a  new  set  of  inhabitants  could  be 
procured. 

2.  Because  the  persons  within  the  several  descriptions  of 
offenses  enumerated  in  the  first  enacting  clause  cannot  be  adjudged 
guilty  of  misprison  of  treason  but  on  conviction,  and  such  convic- 
tion cannot  be  had  but  on  a  prosecution  to  be  commenced,  in  the 
course  of  which  it  will  be  necessary  to  show  that  the  defendant 
oomes  within  one  or  other  of  the  descriptions  in  the  said  clause; 
this  must  be  a  prosecution  by  reason  of  the  part  the  defendant 
may  have  taken  during  the  war,  directly  in  the  face  of  the  sixth 
article  of  the  definitive  treaty,  by  which  it  is  stipulated  "  that  no 
future  prosecution  shall  be  commenced  against  any  person  or  per- 
sons for  or  by  reason  of  the  part  which  he  or  they  may  have  taken 
m  the  war,  and  that  no  person  shall  on  that  account  suffer  any 
future  loss  or  damage  either  in  his  person,  liberty  or  property." 

Because,  by  the  said  enacting  clause  of  the  said  bill,  the  inspec* 
tors  and  superintendents  of  the  election  are  constituted  a  court, 
they  being  by  the  said  bill  expressly  authorized  to  inquire  into 
and  determine  the  several  matters  in  the  first  enacting  clause,  and 
their  judgment  is  conclusive  to  disfiranchise;  this  is  constituting  a 
new  court,  which  does  not  proceed  according  to  the  course  of  the 
common  law,  and  is  expressly  against  the  forty-first  section  of  the 

Constitution. 

# 

Notwithstanding  the  objections,  the  Legislature  passed  the  biU 
into  a  law. 
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Cmr  OF  New  York,  May  12, 1784.  Present — Govothot  Cain- 
ton;  Morris,  Chief  Justice;  Hobart^  Justice. 

A  bill  entitled  "J.n  act  for  the  speedy  sale  of  the  confiscated  asnd 
forfeited  estates  within  this  State^  and  for  other  purposes  therein  men- 
tianedj^^  was  before  the  Council,  which  reported  the  following 
objections  to  the  said  bill,  viz. : 

1.  Because  the  reasons  set  forth  in  their  objections  against  the 
bill  entitied  "An  act  to  encourage  the  settlement  of  the  waste  and 
unappropriated  lands  within  tiiis  State,"  delivered  to  the  Honorable 
the  Assembly  the  tenth  instant,  and  to  which  the  Council  refer, 
apply  with  equal  force  against  the  present  bilL 

2.  Because,  by  the  said  bill,  the  commissioners  for  the  sale  of 
the  said  lands  give  no  security  for  the  great  property  that  must 
come  into  their  hands,  and  in  case  of  their  or  any  of  their  miscon- 
duct the  State  will  be  without  a  remedy. 

Notwithstanding  the  objections,  the  Legislature  passed  the  bill 
into  a  law. 


City  of  New  Yobk,  November  25, 1784.  Present — Governor 
Clinton;  Morns,  Chief  Justice;  Hobart,  Justice. 

A  bill  entitied  ^^An  act  to  empower  Elizabeth  DAeavois^  widow, 
and  Johannes  M  Lott  and  John  VanderhiU^  esqtdre^  adrnirUsbraJtors  to 
the  estaJte  of  Joost  Debeavois^  deoeasedj  to  sell  and  dispose  of  As  real 
estate  of  the  said  Joost  DAeavois,  for  the  payment  of  his  debts  and  other 
pwrposes^^^  was  before  the  Council,  which  adopted  the  following 
objections,  reported  by  Justice  Hobart,  viz. : 

Because,  by  the  said  bill,  "all  and  singular  the  lands,  tenements 
and  hereditaments  whereof  the  said  Joost  Debeavois  died  seized, 
are  vested  in  the  said  administrators,  their  heirs  and  assigns," 
without  reservation,  whereby  the  widow  of  the  said  Joost  Debea- 
vois would  be  deprived  of  her  right  of  dower;  and 

Because  the  surplus  money  arising  from  the  sale  "of  the  said 
lands,  tenements,  hereditaments  and  real  estate,''  after  the  pay* 
ment  of  "the  debts  which  were  due  from  the  said  Joost  Debea* 
vois,  the  intestate,  at  the  time  of  his  decease,"  is  to  be  put  at 
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interoBt,  bj  the  administrators,  ^'for  the  use  and  benefit  of  the 
wife  and  cbildren  of  the  said  Joost,"  without  requiring  any  8eou« 
rity  firom  the  said  administrators,  for  the  £a.ithful  discharge  of  the 
additional  trust  intended  by  this  bill  to  be  reposed  in  them. 

The  Senate  refused  to  pass  the  bill ;  consequently  it  did  not 
become  a  law. 


Ctty  of  New  York,  November  27, 1784.  Present — Grovemor 
Clinton;  Livingston^  Chancellor;  Morris,  Chief  Justice. 

A  bill  entitled  "J.n  ad;  for  ike  more  easy  assessment  of  taxes  in  the 
dty  and  county  of  New  York,  aitering  the  mode  of  punishment  in  cer- 
tain cases  of  petit  larceny^  and  for  the  (xynfinement  of  vagrants  and  letvd 
persons  to  hard  kAor"  was  before  the  Council,  which  reported  the 
feUowing  objections,  viz. : 

Because,  by  the  said  bill,  a  power  is  given  to  the  Mayor,  Re- 
corder and  Aldermen  to  confine  and  set  to  hard  labor  '^all  and 
every  lewd  person  or  persons  leading  debauched  lives  who  now 
are,  or  from  tjme  to  time  shall  come  into  or  sojourn,  within  the 
jurisdiction  of  the  city  and  county  of  New  York,"  without  defin- 
ing what  is  intended  by  leading  debauched  lives,  thereby  putting 
it  in  the  power  of  the  said  Mayor,  Eecorder  and  Aldermen  to 
punish  and  imprison  any  person  or  persons  residing  within  the 
said  jurisdiction  without  trial  or  conviction,  or  without  his  or  their 
having  committed  any  offense  against  the  known  laws  of  the  land; 
thus  depriving,  as  well  citizens  as  sojourners  entitled  to  protection, 
of  the  benefit  of  a  trial  by  jury,  secured  to  them  by  the  Constitu- 
tion, and  of  the  habeas  corpus  law,  the  best  and  most  effectual  check 
on  the  despotism  of  magistrates;  and 

Because  the  other  parts  of  tbe  bill  had  before  invested  the 
Mayor,  Recorder  and  Aldermen  with  full  and  ample  powers  for 
the  punishment  (on  conviction)  of  any  offender  against  the  laws  of 
the  State,  and  even  of  extending  that  punishment  to  idle  and  dis- 
orderly vagrants  not  having  visible  means  of  a  livelihood;  beyond 
which  a  regard  to  the  liberty  of  the  subject  should  not,  in  any 
case,  extend  the  discretionary  power  of  the  magistrate. 

88 


258  The  Council  of  Beyisiok. 

The  Senate  refused  to  pass  the  bill;  consequently  it  did  not 
become  a  law. 


City  op  New  York,  March  1,  1786.  Present — Governor  din- 
ton;  Livingston,  Chancellor;  Hobart,  Justice. 

A  bill  entitled  ^^An  act  to  regulate  inoculation  for  the  small  poz  ia 
the  city  and  county  of  Albany,  and  in  the  counties  of  Suffolk  cad 
Dutchess,^^  was  before  the  Council,  which  adopted  the  following 
objections,  reported  by  Justice  Hobart,  viz.: 

The  Council  object  against  the  said  bill  becoming  a  law  of  this 
State,  as  inconsistent  with  the  public  good,  because  the  general 
tendency  of  the  bill  is  to  put  an  end  to  the  practice  of  inoculation 
for  the  small  pox  in  the  counties  therein  mentioned. 

For,  by  the  first  enacting  clause,  all  persons  are  restrained  firom 
making  use  of  any  building  within  the  city  of  Albany  for  the  pur- 
pose, unless  a  license  from  the  Mayor,  Aldermen  and  Conmionalty, 
in  Common  Council  convened,  be  previously  obtained,  which 
leaves  it  in  the  power  of  the  corporation  nearly  if  not  totally  to 
stop  the  practice;  for  though,  by  the  proviso  at  the  conclusion  of 
this  clause,  people  are  not  to  be  prevented  from  inoculating  their 
own  families  in  their  own  houses,  yet  it  will  admit  of  a  doubt 
whether  a  physician  may  be  employed  for  the  purpose  except  in 
his  own  house. 

And,  by  the  second  enacting  clause,  no  person  in  the  remaining 
parts  of  the  county  of  Albany,  or  in  the  counties  of  Suffolk  and 
Dutchess,  is  to  inoculate  or  cause  any  person  to  be  inoculated  for 
the  small  pox,  but  at  such  place  or  places  and  under  such  rules 
ajad  regulations  to  prevent  the  spreading  of  the  disease,  as  a 
majority  of  the  justices  of  the  peace  and  supervisors  of  the  several 
towns,  preciftctB  and  districts  within  the  said  counties  shall,  respec- 
tively^ under  ihdr  hands  and  seals,  make  and  direct ;  whereby  it 
may  so  happen  that  should  a  majority  of  the  justices  and  the 
supervisors  of  ajiy  town,  precinct  or  district  be  opposed  to  the 
practice  of  inoculating,  from  scruples  of  conscience  or  apprehen- 
sions of  danger,  no  place  would  be  fixed,  nor  no  regulations  made, 
and  thus  one  of  the  most  useful  discoveries  with  which  Providence 
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haih  fiivored  mankind  for  moderating  the  violence  and  danger  of 
a  contagious  and  fatal  disease,  would  be  rendered  in  a  great  mea- 
sure nugatory  and  useless :  for  though  recourse  may  be  had  to 
inoculation  when  the  small  pox  breaks  out  in  the  natural  way,  yet 
it  is  observed  to  prove  more  fetal  on  such  occasions,  owing  to  the 
air  being  rendered  unwholesome  from  the  great  number  of  persons 
infected  with  the  disorder,  to  an  unsuitable  habit  of  body  in  many 
patients  who  are  at  all  events  obliged  to  be  inoculated,  and  some- 
times to  its  happening  at  an  imiavorable  season  of  the  year; 
whereas,  if  the  present  practice  of  inoculating  as  it  suits  widi  the 
circumstances  and  conveniences  of  the  people  be  suffered  to  con- 
tinue,  few  evil  consequences  are  to  be  apprehended,  and,  that  other- 
irise  terrible  disease  is  rendered  so  mild  in  most  cases  as  to  be 
Bcaroely  infectious. 

A  recent  instance  in  one  of  the  adjoining  towns  of  a  neighbor- 
ing State  abundantly  evinces  the  justice  of  these  objections. 

The  Assembly  passed  the  bill,  but  the  Senate  refused ;  conse- 
qnently  it  did  not  become  a  law.  , 


Cmr  OP  l^BW  York,  March  8, 1785.  Present — Governor  Clin- 
ton; Livingston,  Chancellor;  Eobart,  Justice. 

A  biU  entitled  ^^An  act  to  enable  the  courts  therein  merdumed  to 
issue  commissions  for  the  examination  of  witnesses  in  certain  cases^^ 
was  before  the  Council,  which  adopted  the  following  objections, 
reported  by  the  Chancellor  in  behalf  of  Chief  Justice  Morris,  viz. : 

1.  Because,  by  rendering  a  remedy  which  should  never  be  used 
but  in  extraordinary  cases,  too  common,  it  may  in  the  end 
habituate  the  courts  and  people  to  a  mode  of  trial  by  affidavits, 
which  is  much  less  perfect  than  that  now,  in  use  in  which  the  wit- 
ness being  brought  before  the  judge  and  jury,  they  form  their 
judgment  not  only  from  what  is  said  by  him,  but  from  his  con- 
dact  and  manner  of  saying  it 

2.  Because  the  judge  and  jurors,  as  well  as  the  parties,  have,  by 
the  conmion  law,  a  right  to  interrogate  the  witness,  of  which  ad- 
vantage  this  hill  would  deprive  them* 
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8.  Because,  as  the  whole  of  the  depositioiis  must  be  read,  the^ 
will  bring  many  matters  before  the  jurors  which  are  altogether 
impertinent  to  the  issue,  and  which  in  common  cases  the  court 
would  deem  improper  testimony  to  go  to  the  jury,  and  thus  create 
a  bias  on  the  minds  of  the  jurors  and  lead  them  to  an  ill^al  deci- 
sion. 

4.  Because,  though  in  causes  depending  in  Chancery  where  the 
whole  merits  appear  in  the  bill  and  answers,  the  parties  may  so 
firame  their  interrogatories  as  to  bring  out  the  truth,  this  would  be 
utterly  impossible,  in  many  cases,  at  common  law,  where  the 
general  issue  is  pleaded  and  the  special  matters  given  in  eyidence; 
so  that  the  parties,  not  seeing  each  other's  interrogatories,  nor  not 
knowing  what  each  intended  to  prove,  might  be  questioning  to 
different  points,  and  this  bill  rendered  the  parent  of  great  injustice, 
and  that  proviso  which  leaves  a  discretionary  power  in  the  judge 
or  court  to  grant  or  refuse  a  commission,  be  rendered  nugatoiy, 
from  his  not  being  able  to  determine  what  the  suit  in  issue  may 
be. 

5.  Because,  unless  more  care  is  used  in  the  naming  of  the  com- 
missioners and  in  the  carriage  of  the  commission  than  is  to  be 
expected  from  every  judge  of  every  inferior  court,  great  latitude 
will  be  given  for  fraud  and  forgery. 

6.  Because  the  expense  of  a  commission  in  which  at  least  two 
commissioners  must  be  employed  together  with  that  of  interroga- 
tories, cross-interrogatories,  depositions,  copies,  &c.,  must,  in  many 
cases  tried  in  the  inferior  courts^  exceed  the  value  of  the  thing  in 
demand;  and  this  too  may  be  rendered  a  dead  charge  to  the  per- 
son applying  for  the  commission,  if  his  opponent  refuses  to  join 
therein. 

7.  Because  it  is  totally  unnecessary.  The  experience  of  ages  in 
England  and  of  a  hundred  years  here,  having  set  this  seal  to  the 
present  practice,  it  is  impossible  to  foresee  all  the  inconveniences 
and  mischie&  that  so  essential  an  alteration  in  the  common  law  as 
the  one  proposed  might  produce. 

The  Assembly  refused  to  pass  the  bill;  consequently  it  did  not 
become  a  law 
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Cmr  OF  New  York,  March  8,  1785.  Present— Governor 
Clinton;  liyingston,  Chancellor;  Morris,  Chief  Justice;  Hobart, 
Justice. 

A  bill  entitled  "J.n  act  incorporating  iJie  several  tradesmen  and 
mechanics  of  the  city  and  county  of  New  Yark^^  was  before  the  Coun- 
cil, which  adopted  the  following  objections,  reported  by  Justice 
Hobart,  viz.: 

1.  Because,  so  far  as  charity  is  the  object  of  the  bill,  it  is  totally 
unnecessary,  many  charitable  societies  subsisting  as  well  in  this 
city  as  elsewhere  without  incorporation;  nor  can  anything  justify 
such  incorporation  but  some  peculiarity  in  the  situation  of  the  per- 
sons applying,  which  render  the  ordinary  provision  for  other  dis- 
tressed citizens  inadequate  to  their  relief 

'  2.  Because  the  contributions  necessary  to  support  the  charity,  the 
loss  of  time  in  the  various  meetings  of  the  corporation  making  by- 
laws, in  directing  the  funds,  and  managing  the  alms-house,  &c., 
must  all  operate  as  so  many  taxes  on  the  members,  and  either 
induce  them  to  use  means  to  keep  up  the  price  of  labor,  or  find 
themselves  underwrought  by  other  mechanics  who  are  willing  to 
rely  on  the  State  for  the  support  to  which,  in  case  of  distress,  they 
are  by  law  entitled,  without  involving  themselves  in  present  diffi- 
culties to  avoid  distant  evils. 

3.  Because  all  incorporations  imply  a  privilege  given  to  one 
Older  of  citizens  which  others  do  not  enjoy,  and  are  so  far  destruc- 
tive of  that  principle  of  equal  liberty  which  should  subsist  in 
every  community;  and  though  respect  for  ancient  rights  may 
have  induced  the  framers  of  the  Constitution  to  tolerate  those  that 
then  existed,  nothing  but  the  most  evident  public  utility  can  jus- 
tify a  further  extension  of  them. 

4.  Because,  by  the  sixth  enacting  clause,  the  by-laws  of  the 
corporation  are  made  to  depend  in  some  measure  upon  the  will 
of  the  mayor,  aldermen  and  commonalty  of  the  city  and 
county  of  New  York.  A  connection  and  union  of  views  being 
thereby  rendered  necessary,  either  the  mechanics  will  influence 
the  magistrates,  and  the  extensive  powers  of  the  corporation  of  the 
dty  and  county  of  New  York  be  made  at  some  future  day  instru- 
ments of  monopoly  and  oppression;  or,  which  is  more  probable, 
the  oorporation  of  the  city  and  county  of  New  York  will  obtain  a 
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coiit3x>lIing  power  over  the  corporation  of  mechaoics,  and  thtis  add 
to  the  extensive  influence  which  that  rich  and  powerful  coiporatioQ 
already  enjoy,  thereby  rendering  it  extremely  dangerous  to  the 
citizens  and  to  the  political  freedom  of  the  people:  an  evil  much 
more  to  be  apprehended  under  the  present  than  under  the  former 
Constitution,  for  the  Gt>yemor  and  Senators  being  now  elected 
either  by  the  State  at  large,  or  extensiye  districts  in  which  there 
will  on  m)any  occasions  be  a  variety  of  sentiments,  it  must  be  ob- 
vious that  a  comparatively  small  body  of  citizens  uniting  in  one 
general  object  may,  by  their  weight,  make  the  lightest  scale  pre- 
ponderate. 

5.  Because  the  reason  assigned  in  the  preamble  of  this  bill  may 
equally  operate  for  the  incorporation  not  only  of  the  mechanics, 
but  of  every  other  order  of  men  in  every  county,  whereby  the 
State,  instead  of  being  a  community  of  £ree  citizens  pursuing  the 
public  interest,  may  become  a  commimity  of  corporations  in- 
fluenced by  partial  views,  and  perhaps  in  a  little  time  (under  the 
direction  of  artful  men)  composing  an  aristocracy  destructive  to 
the  Constitution  and  independence  of  the  State. 

6.  Because,  though  the  title  of  the  bin  professes  to  incorporate  the 
tradesmen  and  mechanics  of  the  city  and  county  of  New  York,  it 
does  not,  in  fact,  incorporate  any  but  the  forty-three  persons  named 
in  the  bill,  and  invests  them  with  a  discretionary  power  either  to 
incorporate  or  not  incorporate  the  mechanics  of  the  city  and  county 
of  New  York;  a  power  by  no  means  to  be  entrusted  to  any  but  the 
representative  body  of  the  people.  And  by  a  singular  solecism  in 
politics,  instead  of  directing  that  the  mechanics  at  large  choose 
their  trustees,  they  direct  that  the  trustees  or  members  of  the  co^ 
poration  shall  renew  themselves  out  of  the  conmiunity  at  hige, 
thus  providing  only  for  the  extent  and  perpetuity  of  their  own 
power;  the  twelfth  clause  directing  "that  they  elect  and  choose, 
in  such  manner  and  form,  and  upon  such  terms  and  conditions,  as 
shall  be  ordained  for  that  purpose  by  any  of  the  said  by-laws  or 
ordinances  of  the  said  corporation,  such  and  so  many  persons  to 
be  members  of  the  said  corporation  as  they  shall  think  beneficud 
to  the  laudable  designs  of  the  said  corporation."  By  this  clause, 
the  forty  *three  persons  named  in  the  bill  may  at  pleasure  confine 
the  corporation  to  its  present  number  or  increase  or  diminish  it 
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from  twenly-five  inemb«*8  to  twenty-five  thousand ;  nor  are  they 
by  any  part  of  the  bill  confined  to  choose  out  of  the  mechanics  of 
the  city  and  comity  of  New  York,  but  may  extend  their  incorpo- 
ration to  all  the  mechanics  in  this  or  any  other  State. 

By  this  clause  too,  they  are  unrestrained  in  the  imposition  of 
the  terms  upon  which  other  mechanics  are  to  be  admitted  If  the 
law  will  be  attended  with  inconveniences  to  the  mechanics  that 
compose  the  corporation,  it  should  be  rejected  on  that  ground,  nor 
should  so  usefol  a  body  of  men  be  permitted  to  injure  themselves. 
I^  on  the  contrary,  it  holds  out  advantages  to  them,  their  admis- 
sion into  the  corporation  should  not  depend  on  the  will  of  forty- 
duee  mechanics,  but  should  extend  without  restriction  to  all  other 
medianics  that  now  do  or  hereafter  may  exercise  their  trades 
within  the  city  and  county;  and  the  Legislature  should  prescribe 
the  tenns  of  their  admission  without  leaving  a  door  open  for  the 
richer  and  more  powerful  to  oppress  or  govern  those  who  are  less 
opulent 

7.  Because  the/orty-three  persons  named  in  the  bill,  and  their 
successors,  are  not  only  empowered  to  elect  members  for  the  said 
corporation,  but  to  make  by-laws,  and  judging  upon  those  laws  to 
expel  their  members  for  the  infraction  thereof;  so  that,  by  an  im- 
proper use  of  two  powers,  that  should  never  be  united — the  legis- 
lative and  judicial — they  may  acquire  and  establish  an  imboimded 
control  over  the  other  mechanics  of  the  city  and  county. 

8.  Because,  by  the  seventh  clause,  they  are  not  only  empowered 
to  make  by-laws  for  certain  definite  purposes,  but  "for  regulating 
all  other  &eir  affairs  and  business  as-  they  or  the  major  part  of 
them,  so  met,  shall  judge  best  for  the  general  good  of  the  said  cor- 
poration and  for  the  more  effectual  promoting  the  beneficial  de- 
signs of  the  institution,  and  the  same  to  alter,  amend  and  repeal 
from  time  to  time  as  they  shall  conceive  most  conducive  to  the 
interests  of  the  said  corporation  and  the  promoting  the  public 
good,  &c,  so  as  the  same  by-laws  be  reasonable  in  themselves  and 
not  repugnant  to  the  Constitution  or  laws  of  this  State,  or  of  the 
laws  and  ordinances  of  the  mayor,  aldermen,  &c.  The  first  of 
these  restrictions  is  too  vague  to  amount  to  anything.  Many  mea- 
sures may  be  reasonable  that  under  particular  circumstances  are 
highly  in6]q)edient;  so  that  the  objects  of  the  by-laws  of  this  oor- 
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poration  are  entirelj  indefinite,  and  as  it  would  seem,  extend  to 
the  promotion  of  the  ptMic  goodj  an  extent  which  indudes  all  the 
powers  of  legislation,  provided  iAiej  do  not  contravene  the  laws 
and  Constitution  of  the  State,  and  of  the  major^  aldermen,  &a 
And  this  construction  is  more  fully  justified  bj  the  last  clause  of 
the  law,  which  restrains  them  from  limiting  the  price  of  labor; 
thereby  evincing  that  the  Legislature  conceived  that  without  such 
restraint,  the  by-laws  of  the  corporation  would  have  extended  to 
that  object)  and  of  course  does  in  its  present  form  extend  to  an  in- 
finity of  others  which  may  be  equally  injurious  to  the  conamunity. 

9.  Because  the  interests  of  the  State  require  that  every  encour- 
agement should  be  given  to  industrious  emigrants;  no  stranger 
who  may  choose  to  reside  among  us  should,  therefore,  besides  the 
unnecessary  and  useless  expense  of  taking  up  his  freedom,  he 
compelled  to  struggle  against  a  combination  vested  with  corporate 
powers  and  interested  in  keeping  him  unemployed. 

10.  Because  the  bill  authorizes  the  corporation  to  hold  estate  to 
an  unlimited  amount,  confining  them  (if  that  can  be  called  con- 
fining) to  one  thousand  five  hundred  pounds  a  year  beyond  ouir 
goings  and  rqmsdla. 

11.  Because  no  provision  is  made  to  direct  the  purposes  to  whidi 
this  un]x)unded  income  is  to  be  applied;  to  prevent  the  fraudulent 
or  improper  uses  of  it,  and  to  render  the  corporation  aocoimtable 
for  the  expenditure,  or  subject  to  any  inspection  which  hajs  hitherto 
been  customaty  in  every  eleemosynary  corporation;  either  Ihe 
founder  or  ordinary  having  the  right  of  visitation,  whereas  no 
ordinary  exists  imder  the  present  Constitution. 

12.  Because  experience  having  hitherto  pointed  out  no  incon- 
venience in  having  the  mechanics  on  the  same  footing  with  the 
other  members  of  the  contmunity,  the  bill  holds  forth  no  object 
sufficiently  important  to  induce  the  change  of  a  system  under 
which  they  have  happily  prospered  for  a  series  of  years,  in  fiivor 
of  one  that  presents  many  apparent  inconveniences,  and  which  in 
its  operation  may  be  more  extremely  mischievous  than  human 
prudence  can  at  present  foresee. 

The  Assembly  refused  to  pass  the  bill;  consequently  it  did  not 
become  a  law. 
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Onr  OF  Njbw  York,  Mcaxh  9, 1785.  Present — Governor  Clin 
ton;  liTingston,  Ghancellor;  Morris,  Chief  Justice;  Hobart^ 
Justice. 

A  bill  entitled  "J.n  ad  for  iheiridemnijuntum  of  tfie  commissioners 
(^  sejuesbratioTi^  and  the  commissianers  of  forfeitares^  and  the  lessees 
under  them^  and  for  oOwr  purposes  therein  mentioned^^^  was  before  the 
Council,  which  adopted  the  following  objections,  reported  by 
Chancellor  Livingston,  viz. : 

1.  Because  the  first  clause  of  the  bill  enacts  "that  the  late  com- 
missioners of  sequestration  in  the  several  counties  of  this  State, 
sliall  be  and  are  hereby  declared  to  be  indemnified  for  all  and 
ereiy  lease  and  leases  made  or  given  by  them  for  lands  or  tene- 
ments, the  property  of  persons  who,  during  the  late  war,  have 
gone  over  to,  remained  with  or  joined  the  enemy,  and  that  no 
snit  or  suits  already  brought  shall  be  maintained  or  hereafter 
commenced  against  the  said  commissioners  of  sequestration  or 
against  any  person  or  persons  holding  under  them,  or  by  any 
person  or  persons  claiming  property  in  or  to  any  such  lands  or 
tenements."  If  the  commissioners  have  pursued  their  powers, 
such  indemnification  is  unnecessary;  if  they  have  exceeded  or 
violated  them,  the  subject  is  as  much  entitled  to  his  damages  as  to 
any  other  part  of  his  property,  nor  can  it  be  consistent  with  the 
spirit  of  a  free  Constitution,  by  law  and  without  trial,  to  deprive 
liim  of  it;  though  perhaps  the  Legislature  may  conceive  it  just  to 
compensate  the  commissioners  out  of  the  treasury  of  the  State, 
when  it  shall  appear  on  trial  that  by  any  extraordinary  and  well 
meant  exertion,  he  has  rendered  services  to  the  community,  and 
that  in  consequence  thereof  damages  have  been  recovered  against 
him. 

2.  Because,  if  lands  should  be  claimed  by  persons  not  holding 
under  those  who  have  gone  to  the  enemy,  but  by  a  different  title, 
or  if  the  commissioners  have  exceeded  their  power  in  giving  long 
leases,  the  persons  entitled  to  the  possession  are  by  this  law  pre- 
cluded from  the  legal  means  of  recovering  their  rights. 

3.  Because,  as  the  State  can  do  no  wrong,  unless  suits  against 
their  officers  are  rather  encouraged  than  checked,  the  subject 
will  in  many  instances  suffer  injustice,  neglecting  the  legal 
means  to  do  himself  justice,  least  by  an  ex  post  facto  law,  he 
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should  find  bis  attempts  finstzaled,  and  his  damages  increased  bj 
dlie  costs  and  expense  be  bas  been  at;  by  wbich  means  pezsoDS 
dotbed  with  public  anthority,  wbbse  ccmdnct  should  most  narrowly 
be  watched,  will  be  tempted  to  commit  acts  of  Tiolence  and  op* 
pieasion. 

Notwithstanding  the  objections^  the  L^isktore  passed  the  bill 
into  a  law. 


Cmr  OF  New  York,  jJhrch  9,  1785.  Present — Governor 
Clinton;  Livingston,  Chancellor;  Morris,  Chief  Justice;  Hobart^ 
Justice. 

A  bill  entitled  "J.n  act  to  prevent  delay  in  the  odOadtion  cf  taxes 
and  far  giving  relief  in  certain  oases^  was  before  the  Council,  which 
adopted  the  following  objections,  reported  by  Chancellor  Living- 
ston, viz.: 

1.  Because  the  first  clause  of  the  bill  prohibits  the  issuing  of 
injunctions  in  case  of  actions  brought  by  collectors;  the  tax  law 
referred  to  having  vested  more  extensive  power  in  the  hands  of 
assessors  than  is  usual  in  free  governments,  and  subjected  to  their 
disposition  the  properly  of  citizens  of  this  State  almost  without 
control;  and  subsequent  laws  having,  in  like  manner,  subjected 
the  personal  liberty,  as  well  as  the  property,  of  the  people  of  this 
State  to  them  and  the  collectors,  it  does  not  appear  for  the  public 
good,  or  consistent  with  the  spirit  of  the  Constitution,  that  thej 
should  be  fireed  fix>m  every  species  of  restraint  in  the  execution  of 
such  dangerous  powers.  The  law  which  prohibits  the  issuing  of 
certiorari  in  cases  of  this  nature,  having  left  the  party  that  may  be 
injured  without  remedy  at  common  law,  though  he  shoidd  not  have 
been  an  object  of  the  tax  law;  though  he  should  have  paid  his  tax 
though  the  justice  of  the  peace  who  tried  the  cause  should  have 
refused  him  a  jury,  to  which,  by  the  law  and  Constitution,  he  is 
entitled;  though  he  should  have  admitted  illegal  testimony,  or 
rejected  that  he  was  bound  to  admit,  or  in  any  other  way  dis- 
covered the  most  flagrant  partiality  and  ignorance,  the  party,  if 
unable  to  pay  the  tax,  must  stand  coiomitted,  without  limitation 
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of  time,  tmless  idieyed  in  a  Court  of  Equity:  because  to  take  this, 
also,  from  persons  who  may  concdye  themselves  aggrieved  by  the 
operation  of  these  laws,  is  to  deprive  them  of  the  benefit  of  the 
kw,  the  inherent  birthright  of  every  free  subject,  and  to  establish 
a  maxim,  which  the  most  arbitrary  governments  will  not  avow, 
that  a  right  may  exist  without  a  remedy. 

2.  Because  the  second  clause  of  this  bill  gives  a  power  to  the 
supervisors  in  the  coimties,  and  to  the  mayor,  aldermen  and  com- 
monalty in  the  city  and  county  of  New  York,  to  hear  and  deter- 
mine the  claims  of  the  persons  who  require  restitution  after  having 
been  unjustly  rated,  and  thereby  erects  a  number  of  new  courts, 
not  proceeding  according  to  the  course  of  the  conmion  law,  in 
direct  violation  of  the  Constitution  of  this  State. 

8.  Because,  though  it  is  grounded  upon  a  presxmiption  that 
injustice  may  be  done  to  the  party  applying  for  relief,  yet  it  gives 
no  adequate  relief  to  one  whose  property  may  have  been  unjustly 
taken  from  him  and  sold  at  half  its  value,  or  to  those  who  may 
with  equal  injustice  have  suffered  imprisonments  imder  the  tax 
law;  nor  does  it  even  provide  any  means  by  which  they  may  be 
discharged  from  such  imprisonment 

The  Assembly  refused  to  pass  the  bill ;  consequently  it  did  not 
become  a  law. 


Crrr  of  New  York,  March  12,  1785.  Present — Governor 
Clinton;  Livingston,  Chancellor;  Hobart,  Justice. 

A  bill  entitled  ^^An  act  to  explain  and  amend  an  act  entitled  ^An 
ad  imposing  duties  on  certain  goods,  wares  and  merchandise  imported 
into  this  Sate,^  passed  18th  November,  1784,"  was  before  the  Council, 
which  adopted  the  following  objections,  reported  by  Justice 
Hobart,  viz.: 

1.  Because  every  attempt  to  regulate  trade  by  one  State,  with- 
out the  concurrence  of  others,  will  produce  injury  to  such  State, 
without  effecting  any  general  good. 

2.  Because  partial  burdens  imposed  on  the  trade  of  a  foreign 
power,  by  any  particular  State,  may  produce  partial  restraints  on 
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their  part  upon  the  trade  of  such  Stata  Should  thia  be  the  ^ect 
of  the  bill  under  consideration,  the  conuneice  of  this  State  may  be 
irretrievably  ruined  before  any  remedy  can  be  applied. 

3.  Because  the  United  States  haying  appointed  ministers  to  form 
a  treaty  of  commerce  with  Great  Britain,  this  bill  may  probably 
obstruct  the  treaty  or  contravene  such  articles  as  they  shall  have 
agreed  upon,  and  the  law  in  its  operation  be  construed  into  an 
infraction  of  the  treaty,  before  an  opportunity  can  be  offered  to  the 
Legislature  to  repeal  the  same. 

Notwithstanding  the  objections,  the  Legislature  passed  the  bill 
into  a*  law. 


City  op  New  York,  March  21,  1785.  Present —Qovemor 
Clinton ;  Livingston,  Chancellor ;  Hobart,  Justice. 

A  bill  entitled  "  J.n  act  for  the  gradtud  ahoUtion  of  slavery  within 
this  State^"  was  before  the  Council,  which  adopted  the  following 
objections,  reported  by  Chancellor  Livingston,  viz.: 

1.  Because  the  last  clause  of  the  bill  enacts  that  no  negro, 
mulatto  or  mustee  shall  have  a  legal  vote  in  any  case  whatsoever; 
which  implicatively  excludes  persons  of  this  description  from  all 
share  in  the  Legislature,  and  those  offices  in  which  a  vote  may  be 
necessary,  as  well  as  from  the  important  privilege  of  electing  those 
by  whom  they  are  to  be  governed:  Ae  bill  having  in  other 
instances  placed  the  children  that  shall  be  bom  of  slaves  in  the 
rank  of  citizens,  agreeable  both  to  the  spirit  and  letter  of  the  Con- 
stitution, they  are  as  such  entitled  to  all  the  privileges  of  citizens, 
nor  can  they  be  deprived  of  these  essential  rights  without  shock- 
ing those  principles  of  equal  liberty  which  every  page  in  that 
Constitution  labors  to  enforce. 

2.  Because  it  holds  up  a  doctrine  which  is  repugnant  to  the 
principles  on  which  the  United  States  justify  their  separation  from 
Great  Britain,  and  either  enacts  what  is  wrong  or  supposes  that 
those  may  rightfully  be  charged  with  the  burdens  of  government 
who  have  no  representative  share  in  imposing  them. 

8.  Because  this  class  of  disfranchised  and  discontented  citizens, 
who  at  some  fiiture  period  may  be  both  numerous  and  wealthy. 
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may,  under  the  diiection  of  ambitious  and  &ctiouB  leaders,  become 
dangerous  to  the  State  and  effect  the  ruin  of  a  Constitution  whose 
benefits  thej  are  not  permitted  to  enjoy. 

4.  Because  the  creation  of  an  order  of  citizens  who  are  to  have 
no  legislatiye  or  representative  share  in  the  government,  necessa- 
nlj  lays  the  foundation  of  an  aristocracy  of  the  most  dangerous 
and  malignant  kind,  rendering  power  permanent  and  hereditary  in 
the  hands  of  those  persons  who  deduce  their  origin  through  white 
ancestors  only;  though  these,  at  some  future  period,  should  not 
amount  to  a  fiftieth  part  of  the  people.  That  this  is  not  a  chimer- 
ical supposition  will  be  apparent  to  those  who  reflect  that  the  term 
mustee  is  indefinite;  that  the  desire  of  power  will  induce  those  who 
possess  'it  to  exclude  competitors  by  extending  it  as  far  as  pos- 
sible; that,  supposing  it  to  extend  to  the  seventeenth  generation, 
every  man  will  have  the  blood  of  many  more  than  two  hundred 
thousand  ancestors  rurming  in  his  veins,  and  that  if  any  of  these 
should  have  been  colored,  his  posterity  will,  by  the  operation  of 
this  law,  be  disfranchised ;  so  that,  if  only  one-thousandth  part  of 
the  black  inhabitants  now  in  the  State  should  intermarry  with  the 
white,  their  posterity  will  amount  to  so  many  millions  that  it  will 
be  difficult  to  suppose  a  fiftieth  part  of  the  people  bom  within 
this  State  two  hundred  years  hence,  who  may  be  entitled  to  share 
in  the  benefits  which  our  excellent  Constitution  intended  to  secure 
to  every  free  inhabitant  of  the  State, 

5.  Because  the  last  clause  of  the  bill,  being  general,  deprives 
those  black,  mulatto,  and  mustee  citizens  who  have  heretofore 
been  entitled  to  a  vote,  of  this  essential  privilege ;  and  under  the 
idea  of  political  expediency,  without  their  having  been  charged 
with  any  offense,  disfranchises  them  in  direct  violation  of  the  esta- 
blished rules  of  justice,  against  the  letter  and  spirit  of  the  Constitu- 
tion, and  tends  to  support  a  doctrine  which  is  inconsistent  with 
the  most  obvious  principles  of  government,  that  the  Legislature 
may  arbitrarily  dispose  of  the  dearest  rights  of  their  constituents. 

The  Senate  passed  the  bill,  but  the  Assembly  reftised;  conse- 
quently it  did  not  become  a  law. 
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City  of  Nifw  Yokk,  March  28,  1785/  Present — Govemor 
Clinton ;  Livingston^  Chancellor ;  Hobart,  Justice. 

A  bill  entitled  ^^An  act  to  remove  doubts  respecting  an  act  entided 
^An  ad  to  abolish  entails;  to  confirm  oonvej/ances  by  tenants  in  taU; 
to  distribvie  estcUes  real  of  intestates;  to  remedy  defective  conveyances  to 
joint  tenants^  and  directing  the  mode  of  svdi  conveyances  in  future  f 
passed  the  \2ih  Jvly^  1782,"  was  before  the  Council,  which  adopted 
the  following  objections,  reported  by  Chancellor  Livingston,  viz.: 

1.  Because,  among  other  things,  it  enacts  "  that  where  any  lands, 
tenements  or  hereditaments  have  at  any  time  heretofore  been  or 
hereafter  shall  be  devised,  granted  or  otherwise  conveyed  to  any 
person  or  persons  for  life,  to  take  effect  after  the  determination  of 
another  estate  for  life,  by  means  of  a  devise  or  conveyance  to  troiB- 
tees,  to  preserve  contingent  remainders  or  otherwise,  the  person  or 
persons  to  whom  the  estate  for  life  has  been  or  shall  be  first  as 
aforesaid  given,  devised  or  granted  shall,  if  living,  be  seized  of 
such  lands,  tenements  and  hereditaments  in  fee  simple,  or  otherwise, 
the  person-  or  persons  in  full  life  who,  by  virtue  of  such  devise, 
grant  or  conveyance  is  or  are  intended  next  to  succeed  to  an 
estate  for  life  in  such  lands,  tenements  and  hereditaments,  shall 
be  seized  of  the  same  in  fee  simple." 

Which  restriction  must,  on  many  occasions,  be  extremely  incon- 
venient, where  the  peculiar  situation  of  a  fiunily  may  require  a  pa^ 
ticular  provision  that  in  most  cases  can  only  be  made  by  means 
of  trustees  to  preserve  contingent  remainders,  and  because  no  eyil 
is  to  be  apprehended  from  this  source,  as  the  kw  has  provided 
against  the  creation  of  perpetuities  by  this  means,  if  estates  tail 
are  destroyed. 

2.  Because  the  above  clause  of  the  law  retrospects,  and  may,  of 
course,  defeat  the  reversions  and  remainders  to  which,  by  law, 
many  persons  are  now  entitled,  and  contrary  to  the  intention  of 
the  devisor,  and  perhaps  to  the  ruin  of  his  fSunily,  may  give  a 
fee  simple  estate  to  a  widow  by  a  second  marriage,  or  a  profligate 
child,  for  whom  he  only  designed  to  provide  for  life. 

The  Senate  refused  to  pass  the  bill;  consequently  it  did  not 
become  a  law. 
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Cnr  OF  New  York,  Apra  4, 1785.  Present — Governor  Clin- 
ton; Monis,  Chief  Justice;  Hobart^  Justice. 

A  bill  entitled  "Jin  ad  to  enable  persons  to  discharge  dAts  due  to 
Hm  State  for  mcneys  loaned  while  this  Staie  was  a  OoUmy^^  was  before 
the  Council,  which  adopted  the  following  objections,  reported  by 
ChiefJu8ticeMoiiis,Yiz.: 

The  Council  object  against  the  said  bill  becoming  a  law  of  this 
State  as  inconsistent  with  the  public  good: 

Because  the  said  bill  authorizes  the  loan  officers,  or  the  persons 
who  have  acted  as  loan  officers,  to  pay  to  the  treasurer  of  this 
State,  the  moneys  they  have  received,  in  the  same  species  of 
money  received  by  them,  without  particularly  directing  such 
receipts  to  be  of  moneys  due  the  loan  office;  and  though  it  is  just 
and  right  the  public  should  receive  &om  its  servants  such  moneys 
as  they  have  received  for  the  public,  and  if  such  moneys  have 
depredated  in  their  hands  the  public  should  sustain  tiie  loss, 
jet  if  such  officer  has  at  any  time  appropriated  such  moneys  to 
his  own  use,  he  ought  to  account  for  the  value  of  it  at  the  time  so 
appropriated;  for,  from  the  gresit  depreciation  of  the  paper  money 
during  the  war,  this  bill  puts  it  in  the  power  of  the  loan  officer  to 
dischaige  himself  from  the  public  with  a  much  less  sum  than  he 
received,  whereby  the  public  sustains  a  certain  loss;  for  if  a  loan 
officer,  in  1776,  received  £1,000  in  Continental  money,  he  laid 
out  this  money  in  the  year  1777,  before  any  depreciation  had 
taken  place ;  pursuant  to  this  bill  he  procures  at  this  day 
£1,000  Continental  money,  at  one  hundred  and  forty  for  one — 
by  this  means  he  pays  a  debt  of  one  thousand  to  the  public  with 
about  seven  poimds,  three  shillings;  and  if  any  advantage  has 
arisen  £com  the  use  of  the  money,  the  loan  officer  will  receive  it, 
and  the  public  must  be  set  down  with  the  greatest  possible  loss  on 
the  depredation,  which  is  nine  hundred  and  ninety-two  pounds, 
seventeen  shillings,  out  of  the  thousand:  which  difference  goes  to 
the  advantage  and  reward  of  the  loan  officer  for  not  doing  his 
duty. 

Notwithstanding  the  objections,  the  Legislature  passed  the  bill 
into  a  law. 
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City*  or  Nbw  Yobk,  AprU  6, 1785.  Present — Goyemor  OBn- 
ton;  Morris,  Chief  Justice;  Hobart^  Justice. 

A  bill  entitled  "Jin  act  to  appoint  Aejdaoe  o/holoUng  the  Supreme 
Oourt  of  Jitdtcature  of  this  State  in  fuJtiire;  and  toproUmg  the  terms 
thereof  and  for  oAer  purposes  therein  mentioned,^^  was  before  the 
Council,  which  adopted  the  following  objections,  reported  bj 
Chief  Justice  Morris,  viz.: 

1.  Because,  the  bill  supposes  a  person  may  commence  a  suit 
in  the  Supreme  Court  for  a  debt  of  £100  or  under,  with  no 
other  inconvenience  or  loss  than  that  of  being  obliged  to  accept 
of  such  costs  only  as  he  would  have  been  entitled  to  had  he 
commenced  his  suit  in  an  inferior  oourt;  whereas  the  bill  is  so 
worded  that  any  plaintiff  who  shaU  commence  a  suit  in  the 
Supreme  Court,  when,  the  sum  in  demand  does  not  exceed 
£100,  will  forfeit  the  sum  of  £20  by  virtue  of  the  act  in  the 
said  bill  mentioned. 

2.  Because  a  great  number  of  the  actions  which  must  be  brought 
in  the  inferior  courts,  should  this  bill  pass  into  a  law  will  be 
removed  inixi  Chancery,  for  no  other  cause  than  that  the  witnesses 
who  are  to  give  testimony  in  them  reside  without  the  jurisdiction 
of  the  court,  in  which  cases  the  party  wanting  the  testimony  must 
bring  his  certiorari  bill  in  Chancery,  whereby  great  costs  wiQ  be 
created,  and  suits  delayed  to  the  great  injury  of  the  parties,  and 
against  the  public  good. 

8.  Because,  by  the  Constitution  of  this  State,  the  Judges  of  the 
Supreme  Court  are  vested  with  the  sole  power  of  appointing  the 
clerks  of  the  said  court;  and  should  this  bill  pass  into  a  law,  the 
clerk  for  the  time  being  of  the  said  Supreme  Court  will  be  autho- 
rized and  required  to  appoint  a  deputy  clerk  of  the  said  court,  who 
shall  keep  his  of&ce  in  the  city  of  Albany,  which  deputy  clerk 
may  be  so  appointed,  .not  only  without  the  consent  but  against  the 
approbation  of  the  said  judges,  in  direct  violation  of  the  Constitu- 
tion of  this  State. 

Notwithstanding  the  objections,  the  Legislature  passed  the  bill 
into  a  law. 
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Cnr  of  New  York,  April  6,  1785.  Present — Governor  Clin* 
ton;  Morris,  Cliief  Justice;  Hobart,  Justice. 

A  bill  entitled  "-4n  act  to  incorporate  the  Oerrrvan  Societi/for  encour 
roqing  emigraJbion  from  Oermany;  relieving  the  distresses  of  emigrants^ 
and  promoting  useful  knowledge  among  their  countryrnen^^^  was  before 
tbe  Council,  which  adopted  the  following  objections,  reported  by 
Justice  Hobart,  viz. : 

1.  Because,  however  useful  and  laudable  it  may  be  in  the  State, 
by  their  acts,  to  encourage  foreigners  to  settle  upon  our  waste  lands, 
to  relieve  the  distresses  of  the  unfortunate,  and  diffiise  knowledge* 
among  the  ignorant,  yet  it  will  be  productive  of  the  most  &tal 
evils  to  the  State  to  introduce  into  it  a  great  number  of  foreigners, 
differing  from  the  old  citizens  in  language  and  manners,  ignorant 
of  our  Constitution,  and  totally  unacquainted  with  the  principles 
of  civil  liberty,  under  such  circumstances  as  vnll  naturally  tend 
to  keep  them  a  distinct  people,  and  prevent  their  blending  with 
the  general  mass  of  citizens  vnth  one  common  name  and  interest. 

2.  Because  it  will  establish  a  precedent  under  which  the  emi- 
grants from  every  nation  in  Europe,  Asia  and  Africa,  who  incline 
to  seek  an  asylum  in  this  State  from  the  oppression  and  tyranny 
which  too  generally  prevail  in  the  Old  World,  to  claim  similar 
establishments,  each  of  which  vnll  be  under  the  influence  and 
direction  of  those  who  govern  the  measures  of  their  respective 
corporations,  as  to  those  they  must  look  for  protection  and  chari- 
table relief  upon  their  arrival,  and  instructions  after  their  settle- 
ment 

3.  Because  the  establishment  of  a  corporation,  siKth-seventh 
parts  of  the  governors  whereof  are  to  be  resident  in  the  city  of 
New  York,  and  who  must  eventually,  from  the  very  nature  of 
the  institution,  have  great  influence  over  a  large  number  of  free- 
holders and  electors  in  the  State,  may  be  attended  with  very  per- 
nicious consequences,  should  the  supposed  interest  of  this  city  at 
some  future  period  interfere  vnth  that  of  other  parts  of  the  State. 

4.  Because,  though  great  care  is  taken  in  the  provisions  of  the 
bill  that  the  revenues  of  the  corporation  should  never  exceed 
£1,600  per  annum,  over  and  above  all  incumbrances  and  reprizes, 
yet  it  will  not  be  very  difficult  so  to  contrive  the  incumtoaLcea 

35 
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that  the  oorporation  may  have  the  actual  disposal  of  £16,000, 
or  any  greater  sum  a  year,  without  endangering  their  charter. 

The  Assembly  refUsed  to  pass  the  bill;  consequently  it  did  not 
become  a  law. 


City  op  New  Yobk,  April  11, 1785.  Present — Governor  Cain- 
ton;  Livingston,  Chancellor;  Hobart,  Justice. 

A  bill  entitled  "J.n  act  to  cure  certain  defects  in  deeds  and  convey- 
ances of  real  estaJte^^  was  before  the  Council,  which  adopted  the  fol- 
lowing objections,  reported  by  Chancellor  Livingston,  viz. : 

Because,  being  retrospective,  and  not  confined  to  such  deeds 
only  as  have  been  accompanied  by  possession,  it  wiU  tend  to 
revive  dormant  claims,  defeat  bona  fide  sales  and  encourage  litiga- 
tion, as  will  be  apparent  to  those  whose  profession  must  have 
given  them  frequent  opportunities  of  seeing  the  number  of  deeds 
of  this  nature  that  now  exist,  without  conveying  any  right 

The  Assembly  refused  to  pass  the  bill;  consequently  it  did  not 
become  a  law. 


City  op  New  York,  April  20, 1785.  Present — Governor  Clin- 
ton; Morris,  Chief  Justice;  Hobart,  Justice. 

A  bill  entitled  "-4n  act  incorporatvnjg  the  inhabitants  residing  within 
Uic  Umits  therein  mentioned^"  was  before  the  Council,  which  adopted 
the  following  objections,  reported  by  Chief  Justice  Morris,  viz.: 

1.  Generally,  because  the  increase  of  corporations  with  exten- 
sive powers  is  destructive  of  equal  liberty,  tending  to  the  8ubYe^ 
sion  of  the  Constitution  and  government  of  the  State. 

2.  Particularly,  because,  by  the  said  bill,  the  mayor,  recorder, 
aldermen  and  assistants  of  the  said  city  of  Hudson  are  authorized 
to  make  by-laws  for  the  regulation  of  the  internal  police  of  the 
said  city,  and  thereby  to  ordain,  limit  and  provide  such  pains, 
punishments  and  penalties,  fines  and  amerciaments  upon,  towards 
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and  against  all  and  every  person  that  shall  offend  against  such 
by-laws,  which  pains  and  punishments  are  to  be  inflicted  by  the 
judgment  and  order  of  the  said  mayor,  recorder  and  aldermen; 
and  the  said  penalties,  fines  and  amerciaments  are  to  be  sued  for 
and  recovered  before  them,  and  for  the  use  and  advantage  of  the 
said  mayor,  recorder  and  aldermen,  thus  blending  the  legislative, 
the  executive,  and  the  judicial  departments  in  one,  which  must, 
in  its  consequences,  be  destructive  of  the  rights  and  liberties  of 
the  citizens  of  the  State,  residing  within  the  limita  of  the  said 
city. 

3.  Because,  by  the  said  bill,  the  aldermen  of  the  said  city,  who 
are  elective  by  the  people  thereof,  are  made  Judges  of  the  Mayor's 
Court  within  the  said  city,  thereby  counteracting  the  Constitution 
of  this  State,  which  ordains  that  all  officers  who  were  not  thereto- 
fore elective,  should  be  appointed  by  the  Governor,  by  the  advice 
and  consent  of  the  Council  of  Appointment,  and  thus  subjecting 
the  decision  of  the  property  of  some  of  the  citizens  to  judges 
elected  by  others,  in  which  they  can  have  no  agency. 

The  Senate  passed  the  bill,  but  subsequently,  on  reconsidera- 
tion, refused  to  pass  it;  consequently  it  did  not  become  a  law. 


New  York,  April  20,  1785.  Present — Governor  Clinton; 
Morris,  Chief  Justice;  Hobart,  Justice. 

A  bill  entitled  "An  act  to  vest  the  estate  of  WiUiam  JR.  Van  Cort" 
hindl  in  trustees  for  the  payment  of  his  debts,  and  other  purposes"  was 
before  the  Coimcil,  which  adopted  the  following  objections,  viz.: 

Because  the  fact  as  to  the  insanity  of  the  said  William  R  Van 
Cortlandt  ought  not  to  depend  on  the  mere  suggestion  of  his  wife 
and  creditors,  as  stated  in  the  preamble  of  the  biU,  but  should  be 
Bolemnly  aficertained  under  the  usual  conmiission  out  of  Chancery, 
to  justify  the  passing  a  law  divesting  him  of  his  property;  and 

Because,  by  the  said  bill,  the  trustees  therein  named  are  direct- 
ed, first,  "to  pay  and  discharge  all  mortgages  due  on  the  said 
estate  of  the  said  William  R  Van  Cortlandt;  secondly,  to  pay 
and  satisfy  ^  judgments  that  may  be  docketed  against  the  said 
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William  R  Yan  Coitiandt^"  giving  an  undue  preference  to  mort* 
gages  where  there  may  be  prior  judgments;  whereas,  by  law,  thej 
are  entitled  to  such  preferoice  according  to  priority. 

Notwithstanding  the  objections,  the  Legislature  passed  the  bill 
into  a  law. 


New  Yobk,  April  20,  1785.  Present — Governor  Clinton; 
Morris,  Chief  Justice;  Hobart^  Justice. 

A  bill  entitled  "J.n  act  io  enaiNe  ike  mayor ^  aldermen  arid  com- 
monaUyj  in  common  council  convened^  to  order  the  raising  momip  by 
tax  for  the  maintenance  of  the  poor,  and  other  contingent  expenses 
arising  in  the  said  city^  {of  New  York),  was  before  the  Council, 
which  adopted  the  following  objections,  reported  by  Justice 
Hobart,  viz.: 

1.  Because  it  would  be  inconsistent  with  the  public  good  to  autho- 
rize the  corporation  to  tax  the  citizens  in  order  to  raise  moneys  for 
the  very  purposes  for  which,  it  is  to  be  presumed,  the  lai^  estate 
they  are  allowed  to  hold  was  intended  to  provide,  imless  ihey 
show  to  the  satis&ction  of  the  Legislature  that  the  increasing 
revenue  arising  from  the  pubUc  slips,  docks  and  markets,  and  the 
rent  of  corporation  lands,  prove  insufficient  for  the  purpose. 

2.  Because,  though  it  may  not  be  improper  to  afford  occasional 
assistance  to  such  incorporation,  to  repair  the  damages  brought 
about  by  war  and  other  unforeseen  calamities,  yet  it  may  be 
attended  with  consequences  of  a  most  alarming  nature  to  the  State, 
if  the  different  corporations  (which  are  to  most  purposes  indepen- 
dent republics)  should  be  enabled  tf  levy  large  sums  annually 
from  the  inhabitants,  within  their  respective  jurisdictions,  espe- 
cially while  they  possess  the  uncontrollable  power  of  appropriat- 
ing and  expending  such  moneys  as  they  may  think  proper;  for 
though  the  purposes  to  which  the  moneys  are  to  be  applied  may 
be  mentioned  in  the  law,  yet,  as  the  present  members  of  the  cor- 
poration are  accountable,  if  at  all,  only  to  their  successors,  and 
they  again  to  theirs,  it  is  scarcely  possible,  in  the  nature  of  things, 
that  it  should  ever  be  known  whether  the  whole  or  what  part  of 
the  moneys  shall  have  been  expended  according  to  the  intention 
of  the  Le^slature. 
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8.  Because,  as  the  commission  of  Oyer  and  Terminer  and 
General  Gaol  Delivery  for  the  city  and  county  of  New  York  ex- 
pired on  the  third  day  of  January  last,  by  reason  of  the  non-attend- 
ance of  such  commissioners  as  were  members  of  the  corporation, 
whereby  a  number  of  criminals  have  been  detained  in  the  prison 
who  would  otherwise  have  been  punished  or  discharged,  it  would 
be  unjust  to  levy  a  tax  upon  the  citizens  at  large  for  the  sup- 
port of  those  prisoners,  which  is  one  of  the  purposes  mentioned 
in  the  bill,  and  which  would  operate  as  a  fine  upon  the  citizens 
for  the  negligenge  of  the  magistrates. 

Notwithstanding  the  objections,  the  Legislature  passed  the  bill 
into  a  law. 


Cett  of  New  Yobk,  April  22, 1785.  Present— Governor  Clin- 
ton; Morris,  Chief  Justice;  Hobart,  Justice. 

A  bill  entitled  "^n  act  for  the  rdief  of  William  Otlchristj"  was 
before  the  Council,  which  adopted  the  following  objections,  re- 
ported by  Chief  Justice  Morris,  viz. : 

For,  although  the  case  of  the  said  William  Gilchrist  may  be 
extremely  hard,  and  it  might  be  proper  to  direct  the  suit  in  the 
bill  mentioned  to  be  carried  on  at  the  expense  of  the  public  (  under 
whom  he  claims  by  deed  with  warrantee),  or  in  firma  pauperis^  yet 
it  cannot  justify  so  extraordinary  a  remedy  as  the  bill  provides. 

Because,  by  the  bill,  a  decision  is  given  in  a  case  depending  in 
the  ordinary  courts  of  justice,  whereby  judicial  powers  are  exer- 
cised by  the  Legislature,  and  the  subject,  contrary  to  the  letter 
and  spirit  of  the  Constitution,  deprived  of  one  of  the  dearest  rights 
secured  to  him,  a  trial  by  jury.  And  thus,  by  subverting  the 
known  established  course  of  law  to  meet  a  particular  case  for  the 
ease  of  an  individual,  the  barriers  built  up  by  the  wisdom  of  ages 
for  the  security  of  property  would,  with  the  confidence  of  the 
public  in  the  justice  of  government,  be  destroyed. 

The  Aissembly  passed  the  bill,  but  the  Senate  refused;  conse- 
quently it  did  not  become  a  law. 
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Cut  op  New  Yobk,  AprU  26,  1785.  Present — Qorernor 
QintiHi;  MomSi  CSiief  Justice;  Hobart,  Justioe. 

A  bin  entitled  ^^AnaetfiwAepaymeniofOhtaalatriesofOhescver^ 
cffieen  ^f  government,  and  for  oAer  purpoeea  thenm  meniicmei^  was 
before  the  Coonci],  which  ad(^iCed  the  following  objections,  viz.: 

1.  Becaoae  it  is  obrionsljr  inconsistent  with  the  public  good, 
that  the  allowance  to  the  lepiesentatiTes  of  the  people  for  their 
services  shonld  continue  to  be  the  subject  of  partial  provision  at 
eveiy  new  meeting  of  the  Legislature;  this  practice  being  a  mani- 
fest deviation,  as  well  from  andent  and  established  custom,  as  an 
eyisting  law  of  this  State,  could  only  be  justified  bj  the  partica* 
lar  cirenmstances  which  attended  the  late  war,  and  ought  to  have 
ceased  with  it  and  given  place  to  a  permanent  r^ulation. 

2.  Because,  in  the  preamble  to  the  eighteenth  enacting  clause,  it 
is  suggested  that  Bosena  Bush  has  recovered  a  judgment  or  judg- 
ments in  the  Supreme  Ck>urt  of  this  State,  against  Garret  Acke^ 
son,  Isaac  Coe  and  John  De  Bonde,'  for  taking  and  delivering  a 
number  of  cattle  to  the  Ck>mmissioners  of  Sequestration  for  the 
county  of  Orange,  which  cattle  were  forfeited  to  the  people  of  this 
State  by  the  conviction  of  John  Bush,  husband  of  the  said  Bosena 
Bush,  and  that  sufficient  reasons  have  been  assigned  to  the  Legis- 
lature to  relieve  the  said  Garret  Ackerson,  Isaac  Coe  and  John  De 
Bonde  from  the  said  judgment  or  judgments;  whereupon  the  said 
judgment  or  judgments  are  declared  to  be  vacated  agd  of  no  effect, 
which  is  such  an  assumption  of  judicial  power  by  the  Legislature 
as  renders  the  property  of  the  citizens  of  this  State  totally  insecure, 
and  is  subversive  of  the  fundamental  principles  on  which  all  free 
constitutions  are  built  The  Constiti^on  and  laws  of  this  State 
have  wisely  provided  that,  in  all  questions  of  property,  the  matters 
of  fact  shall  be  found  by  a  jury,  who  are  sworn  to  determine, 
according  to  evidence,  which  must  be  delivered  on  oath,  and  that 
the  law  arising  fix>m  such  fiacts  shall  be  declared  by  the  judges, 
who  are  under  equally  solemn  obligations  to  decide  according  to 
the  known  laws  of  the  land,  thereby  affording  the  highest  possi- 
ble security  to  the  subject;  whereas,  the  members  of  the  Legisla- 
ture are  under  no  such  obligations  in  determining  either  upon  the 
law  or  the  £eu^  Besides,  unless  the  defendants  have  suffered 
judgment  to  go  against  them  from  inattention  to  their  interest^  or 
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ft  coDsdoiisnesa  of  their  inability  to  justify  their  coBduct,  the 
ordinary  coarse  of  practice  will  give  them  ample  relief,  either 
upon  a  motion  for  a  new  trial  or  on  a  writ  of  error. 

3.  Because  it  is  inconsistent  with  the  public  good  thus  to  put 
into  a  bill  providing  for  the  payment  of  the  public  creditors,  and 
which  it  might  be  presumed  their  necessities  woiQd  induce  the 
L^Iature  to  pass,  notwithstanding  any  objections,  a  matter 
totally  unconnected  with  the  general  subject  of  it,  and  tending,  if 
drawn  into  a  precedent,  to  establish  a  mode  of  govemment  abso* 
lutely  inconsistent  with  the  £untest  idea  of  civil  liberty. 

Notwithstanding  the  objections,  the  Legislature  passed  the  bill 
into  a  law. 


Cmr  OF  New  York,  Fdruary  27,  1786.  Present — Governor 
Clinton;  Livingston,  Chancellor;  Morris,  Chief  Justice;  Hobart, 
Justice. 

A  bill  entitled  ^^An  actjbr  aetding  intestates^  estcUes,  proving  wiUs 
and  granting   adminisfyxLtions^^^  was    before  the  Council,  which 
adopted  the  following  objections,  reported  by  the  Chief  Justice, 
•  viz.: 

1.  Because  the  eleventh  and  twelfiih  clauses  erect  a  new  court, 
not  proceeding  according  to  the  course  of  the  common  law,  and 
invest  the  Judge  of  Probates  with  all  the  powers  and  authority 
which  have  heretofore  been  exercised  in  matters  testamentary  by 
the  ecclesiastical  courts  in  the  kingdom  of  England,  extending  his 
power  even  to  the  imprisonment  of  the  subject.  The  Judge  of 
Probates  has  hitherto  exercised  no  other  authority  than  that  of 
determining  upon  the  propriety  of  granting  probates  and  letters 
of  administration. 

2.  Because  such  new  court  is  unnecessary,  the  courts  now 
organized  and  known  by  the  Constitution  having  ample  powers  to 
make  decrees  in  similar  cases,  and  to  carry  the  same  into  effect 

8.  While  it  extends  the  duties  of  the  Judge  of  Probates,  it  de- 
prives him  of  the  greater  part  of  the  emoluments  of  his  office,  so 
that  it  is  highly  improbable  that  any  person  of  sufficient  integ- 
ztty,  ability  and  knowledge  of  the  law,  will  in  fhture  be  found  to 
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exercise  the  same,  tmless  the  Legialatare  shall  annex  a  salary  to 
the  office,  and  thereby  nnnecessarilj  increase  the  es^penses  of 
goyemment 

4.  Because  it  divides  the  probate  office  into  eleven  parts,  tea  of 
which  are  incompetent  to  decide  in  disputed  cases,  but  must  refer 
such  cases  to  the  Judge  of  Probates,  by  whom  the  probate  is  to 
issue;  so  that,  independent  of  the  additional  expense  of  attending 
on  both,  it  renders  it  uncertain  in  what  place  the  will  or  probate  is 
to  be  found,  and  make  an  inquiry  at  a  future  day  more  uncertain. 

6.  Because  the  eighth  section  enacts,  that  llie  surrogate  keep  the 
original  wills  that  are  proved  before  him,  when  it  is  highly  im- 
probable that  proper  persons  will  be  found  in  every  county,  who 
will  take  upon  them  so  troublesome  an  office  for  the  small  perqui- 
sites annexed  thereto,  or  be  at  the  expense  of  erecting  offices  to 
fiecure  the  papers,  with  which  they  are  intrusted,  from  fire  and 
other  accidents;  and  as  most  will  relate,  as  well  to  real  as  personal 
estates,  there  is  reason  to  apprehend  greater  danger  to  property 
j&om  their  loss  or  falsification,  more  especially  as  in  disputes  that 
relate  to  land,  nothing  short  of  the  original  will  is  evidence. 

6.  Because  the  public  and  individuals  have  hitherto  derived 
advantages,  not  only  from  the  security  which  one  deposit  for  wiUs^ 
xmder  the  eye  of  a  distinguished  officer,  affords,  but  from  the.  • 
fiwility  which  it  gives  creditors  and  others  to  acquire  a  knowledge 
of  the  disposition  of  estates  on  which  they  may  have  daims. 

7.  Because,  by  directing  that  no  surrogate  be  appointed  for  the 
dty  and  county  of  New  York,  and  imposing  the  duty  of  surro- 
gate for  that  city  and  county  on  the  Judge  of  Probates,  it  necessa- 
rily obliges  him  to  live  in  that  place,  and  confines  the  appointment 
of  Judge  of  Probates  to  some  person  residing  there,  to  the  preju- 
dice of  the  other  counties  of  this  State,  since  it  is  hardly  to  be 
expected  that,  till  a  salary  is  annexed,  any  one  properly  qualified 
for  this  trust)  will  change  the  usual  place  of  his  residence,  and 
take  upon  him  a  cbarge  of  this  importance,  without  a  niore  ade- 
quate support  than  that  which  arises  from  his  perquisites  of  8Qr> 
rogate  for  the  city  and  county  of  New  York, 

The  Assembly  passed  the  bill,  but  the  Senate  refused;  conse- 
quently it  did  not  become  a  law. 
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Cht  of  Nbw  York,  FArvaary  13,  1787.  Present— Governor 
dinton;  MorriB,  Chief  Justice;  Yates  and  Hobart,  Justices. 

A  bill  entitied  ''J.n  a/ct  for  settling  intestates^  estates^  proving  wiOb 
and  granting  administraitionsj^  was  before  the  Council,  which  adopted 
the  following  objections,  reported  by  Chief  Justice  Morris,  viz.: 

He  Council  object  to  the  said  bill  becoming  a  law  of  this 
State,  as  inconsistent  with  the  spirit  of  tiie  Constitution. 

For  that  by  the  fourteenth,  fifteenth  and  twenty-second  sections 
of  the  said  bill,  the  Judge  of  Probates  is  Tested  with  the  power 
and  authority  to  hear  and  determine  all  causes  touching  any 
l^acy  or  bequest  in  any  last  will  and  testament,  payable  or 
coming  out  of  any  personal  estate,  and  to  decree  and  compel  pay- 
ment thereof,  by  the  imprisonment  of  the  subject,  and  to  proceed 
in  all  matters^submitted  to  his  cognizance,  according  to  the  course 
of  the  courts,  having,  by  the  conomon  law,  jurisdiction  of  the  like 
matters. 

The  Court  of  Probates,  in  this  State,  derived  its  jurisdiction  of 
proving  wills  and  granting  administrations  from  the  government 
of  England,  where,  although  the  clergy  originally  obtained  it  by 
usurpation,  it  became  at  last  established  and  recognized  by  the 
courts  of  law.  But  as  this  State,  while  a  Colony,  never  recog- 
nized an  ecclesiastical  establishment,  the  Court  of  Probates  could 
not  possess  the  power  of  decreeing  the  payment  of  any  legacy  or 
bequest)  not  having  the  compulsory  process  of  excommunication 
to  enforce  obedience  to  its  decrees. 

The  proceedings  of  the  ecclesiastical  courts  in  England  are 
regulated  according  to  the  practice  of  the  civil  and  canon  law, 
and  thus,  in  no  instance,  sue  the  pleadings  and  proofi  referred  to 
the  consideration  of  a  jury. 

Nor  does  this  bill  afford  a  remedy  in  cases  where  the  constitu- 
tional courts  of  this  Stale  are  incompetent  The  Court  of  Chan- 
cery hath  powers  to  decree  on  all  testamentary  bequests,  and  all 
the  couitB  of  record  in  this  State  are  expressly  vested  with  the  cog- 
nizance of  all  controversies  respecting  this  point,  by  an  act  passed 
the  17th  day  of  December,  1748,  entitied  "An  act  for  the  more 
speedy  recovery  of  legacies  within  this  Colony,"  as  the  Court  of 
Equity  then  may,  and  the  courts  of  law  must  refer,  all  fieu^ts  in  liti- 
gation to  the  consideration  of  a  jury ;  the  granting  those  additional 
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powers  to  the  Judge  of  Frobales,  in  exdnmon  of  a  trial  by  jnij, 
18  dqirhring  the  dtinns  of  this  State  of  a  light  seemed  to  them 
and  rendered  inyiolate  hj  the  Constitation,  which  declares  the 
trial  by  jury  as  a  firm  and  unalterable  establishment^  in  all  cases 
where  it  had  been  naed  while  this  State  was  a  Colonyi  and  is  also 
an  indirect  infiingement  of  that  daose  of  the  Constitation  which 
prphibils  the  institation  of  any  new  oonrtS|  but  such  as  shall  pro- 
ceed according  to  the  course  of  the  common  law. 

Notwithstanding  the  objections,  the  L^islatore  passed  the  bill 
into  a  law. 


CJrnr  of  New  York,  IfarA  19,  1787.  Present— Grovemor 
Clinton;  Morris,  Chief  Justice;  Hobart,  Justice. 

A  bin  entitled  "An  act  directing  a  mode  of  tried  and  dhwing  of 
divoroes  in  cooes  <f  aduUery^  was  before  the  Gonncil,  which  adopted 
the  following  objections,  reported  by  Justice  Hobart,  viz.: 

Because,  by  the  second  danse  thereof  it  is  enacted,  that  it  shall 
not  be  lawfiil  for  the  party  convicted  to  marry  any  person  what- 
soerer,  and  that  every  snch  marriage  shall  be  null  and  yoid,  there- 
by  preyenting  eyeny  person  who  may  be  tempted  to  fitlsify  the 
marriage  promises  by  the  strength  of  a  passion  which  had  been 
straggled  with,  or  perhaps  suppressed  for  a  time,  either  firom  a 
sense  of  its  impropriety  or  the  constraint  of  friends  and  relatives^ 
or  by  the  force  of  cool  or  illiberal  treatment  from  the  other  part^, 
firom  becoming  thereafter  a  reputable  member  of  society,  unless 
by  renouncing  the  comforts  and  gratifications  which  result  fix>m  a 
connection  between  the  sexes,  and  maintaining  a  degree  of  reserve 
and  continency  scarcely  to  be  expected  after  such  an  instance  of 
firailty.  It  might  not^  perhaps,  be  an  improper  punishment  to 
confine  offenders  of  this  class  to  a  state  of  perpetual  celibacy  and 
mortification  within  the  walls  of  a  cloister,  but  to  suffer  them  to 
remain  in  society  without  a  possibility  of  remarrying,  is,  in  a 
degree,  to  compel  them  by  law  to  liye  in  the  open  violation  of  the 
rules  of  chastity  and  decency,  and  will,  it  is  to  be  apprehended, 
have  a  pernicious  influence  on  tiie  public  morals,  by  multiplying 
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examples  of  libertiiiism  and  prostitution,  weakening  the  disgiist 
tbat  is  geneiallj  felt  for  those  practices,  and  rendering  the  illicit 
oommerce  of  the  sexes  less  disreputable  than  it  is  at  present 

Notwithstanding  the  objections,  the  Legislature  passed  the  bill 
into  a  law. 


Cttt  op  New  Yobk,  April  11,  1787.  Present— Governor 
Clinton;  Morris,  Chief  Justice;  Livingston,  Chancellor;  Hobart, 
Justice. 

A  bill-entitled  "-4n  act  for  the  more  speedy  recovery  of  dAts  to  the 
value  of  £10,"  was  before  the  Council,  which  adopted  the  follow- 
ing objections,  reported  by  the  Chancellor,  viz.: 

1.  Because,  though  it  is  not  optional  with  the  defendant  in  tres- 
pass, justifying  under  a  plea  of  title,  to  have  such  plea  determined 
by  the  justice,  yet  by  the  twelfth  section  he  is  punishable  by 
double  costs  in  case  his  plea  should  be  found  against  him  in  the 
Court  of  Common  Pleas. 

2.  Because  the  same  clause  obliges  the  party  defendant  before 
a  justice  to  abide  by  a  plea  hastily  put  in  when  unassisted  by 
counsel,  and  to  justify  under  his  own  tHkj  when,  perhaps,  such 
plea  may  deprive  him  of  advantages  of  which  he  might  other- 
wise avkil  himself  and  that  at  the  risk  of  double  costs. 

3.  Because,  besides  the  inconveniences  to  the  defendant  attend- 
ant on  this  clause,  others  wiU  resxdt  to  the  public  from  the  multi* 
plication  of  suits.  Should  this  bill  pass  into  a  law,  every  plaintiff 
in  trespass  will  first  commence  his  action  before  a  justice  of 
the  peace,  in  order  to  avail  himself  of  errors  into  which  the 
defendant  may  be  led  by  his  plea  of  justification,  and  at  the 
same  time  insure  double  costs  if  he  should  succeed,  which,  in 
many  cases,  may  greatly  exceed  the  damages  sustained. 

4.  Because,  though  from  the  whole  tenor  of  the  bill  it  may  bo 
collected  that  it  was  not  intended  to  intrust  the  Justice's  Court 
with  any  greater  power  than  that  of  trying  causes  to  the  value  of 
£10,  yet  by  the  eighteenth  clause  in  the  bill,  if  the  defendant 
shall  neglect  or  refuse  to  plead  and  give  in  evidence  his,  her  or 


284  .  Thk  Goukoil  or  Bevibion. 

their  account  or  demand,  if  any,  he,  she  or  they  have  against  such 
phiintifl^  then  the  defendant  or  defendants  so  neglecting  or  refus- 
ing to  plead  and  give  in  evidence,  his,  her  or  their  accounts  or 
demands  as  aforesaid,  shall  forever  thereafter  be  precluded  from 
having  or  maintaimng  any  action  or  actions  agamst  Buch  plaintiff 
or  plaintiff  for  the  recovery  of  such  account  or  demand,  or  any 
part  thereof  The  proviso  in  the  clause  is  so  &r  from  removing 
the  evil,  that  it  adds  to  it  by  imposing  a  double  burden  upon  the 
defendants.  It  provides,  indeed,  that  where  the  balance  is  found 
to  exceed  £10,  the  defendant  shall  not  be  precluded  from  recover 
ing  his  account  or  demand  in  any  other  court  of  record.  But  it 
should  be  remembered  that  the  balance  can  only  be  found  by  a 
trial  before  the  justice,  who  is  as  liable  to  error  in  finding  the 
balance  as  he  would  be  in  determining  the  whole  debt  Thus,  a 
plaintiff  setting  up  a  demand  for  five  shillings,  may  compel  a 
defendant,  to  whom  he  is  indebted,  to  investigate  a  question  on 
which  thousands  may  depend,  before  a  tribunal  which  the  veiy 
bill  itself  supposes  incompetent  to  the  trial  of  questions  in  which 
the  matter  in  controversy  exceeds  £10;  and  what  is  a  still  greater 
-  hardship  upon  the  defendant,  instead  of  giving  judgment  for 
the  balflSnce  that  may  be  found  in  his  fiaivor,  if  it  should  exceed 
£10  or  the  costs  of  suit,  merely  permits  him,  after  all  his  expense^ 
risk  and  trouble,  to  exercise  the  right,  common  to  aU  creditors,  of 
bringing  his  suit  in  the  proper  court 

6.  Because,  by  this  clause,  the  artful  debtors  may  take  advantage 
of  the  situation  of  those  to  whom  they  are  indebted,  i^  unhappily, 
the  debtor  should  obtain  an  undue  influence  over  any  one  out  of 
the  many  justices  that  he  may  elect  to  tty  his  cause.  If  the 
defendant's  witnesses  should  be  absent,  if  the  defendant  should  be 
too  weak  or  ignorant  to  manage  his  own  cause,  or  other  drcum* 
stances  arise  disadvantageous  to  his  right,  he  may  be  prosecuted 
for  a  supposed  debt;  and,  from  not  being  able  to  establish  his  own 
demand,  in  a  court  where  he  cannot  be  assisted  by  counsel,  when 
he  cannot  compel  his  witnesses  to  attend  if  without  its  limited 
jurisdiction,  and  which,  if  even  convinced  of  this  hardship,  and 
disposed  to  remove  it,  cannot  indulge  him  for  more  than  three 
months,  which  may,  in  many  instances,  be  much  too  short  a  time 
to  procure  his  witnesses,  may  be  forever  precluded  firom  suing  for 
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hk  JQSt  debt,  whatever  may  be  the  amotmt  There  i£r,  indeed,  a 
proviso  in  the  precedent  clause  which  directs  that  this  act  shall 
not  extend  "to  matters  of  an  account  where  the  sum  total  of  such 
account  shall  exceed,  in  the  amount  or  value  thereof  the  sum  of 
£80,  and  that  account  proved  to  the  satisfaction  of  the  court; " 
which  proviso  cannot  be  supposed  to  extend  to  the  case  under 
consideration,  as  it  is,  by  the  terms  of  it,  confined  to  accounts, 
whereas  this  extends  to  all  accounts  and  demands,  and  as  this 
dause  is  positive  and  xmequivocal,  it  must  either  revoke  the 
fonner  clause  even  in  matters  of  account)  or  confine  it  to  accounts 
exhibited  by  the  plaintiff,  which  indeed  appears  to  be  the  true  con- 
struction. But  should  another  construction  prevail,  it  would  not 
aid  ihe  defendant  whose  witnesses  were  absent,  though  his  demand 
was  an  account,  since  the  proviso  directs  that  that  account  must  be 
proved  to  the  satisfiiction  of  the  court.  In  what  way  is  the  proof  to 
be  made,  when  the  plaintiff  has  chosen  the  precise  time  for  bringing 
his  suit  in  which  he  knows  the  defendant  to  be  improvided  with 
evidence?  Nor  woxdd  the  objection  be  without  weight  if  it  should 
apply  only  to  cases  below  £80,  since  even  this  is  much  too  large 
a  sum  to  be  determined  by  a  single  justice  of  the  peace;  nor, 
indeed,  can  it  be  consistent  with  natural  right  that  the  defendant 
should,  even  in  matters  of  much  smaller  moment,  be  compelled  to 
contest  his  claim  xmder  the  disadvantages  above  stated. 

Notwithstanding  the  objections,  the  Legislature  passed  the  bill 
into  a  law. 


Cmr  OF  New  York,  April  21,  1787.  Present— Governor 
Clinton ;  Livingston,  Chancellor ;  Morris,  Chief  Justice ;  Hobart, 
Justice. 

A  bill  entitled  "-4n  act  for  regulating  the  fees  of  the  several  officers 
and  ministers  of  the  Courts  of  Justice  vrilhin  this  Staie^^^  was  before  the 
Council,  which  adopted  the  following  objections,  reported  by  the 
Chief  Justice,  viz.: 

Because,  although  the  bill  is  not  to  take  effect  except  for  ser- 
vices performed  after  the  first  day  of  June  next^  yet  the  law 
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entided  ''An  act  for  legukliiig  Ae  toea  of  the  seyenl  c&osn 
and  ministezs  of  the  CourtB  of  Jnstioe  within  this  State,"  passed 
the  18th  of  April,  1785,  is  repealed  immediatelj  cm  the  pasamg  of 
this  bill  into  a  law,  wherebj  no  mle  is  left  for  llie  taxation  of 
costs,  font  services  that  have  been  or  shall  be  peifonned  before  the 
said  fiiBt  day  of  June  next 

The  Assembly  passed  the  bill,  bat  the  Senate  refused;  conse- 
quently the  bill  did  not  become  a  law. 


CJiTT  OF  New  Yore,  February  7,  1788.  Present — Goyenor 
Clinton;  Livingston,  Chancellor;  Yates,  Justice. 

A  bill  entitled  "An  ad  for  cfprAauUng  andpunishing  disorderly 
feanor^  was  before  the  Council,  which  adopted  the  following 
objections,  reported  by  the  Chancellor,  viz. : 

The  Council  object  against  said  bill  becoming  a  law  of  the  State 
as  inconsistent  with  the  spirit  of  the  Constitution  and  the  public 
good. 

Because  the  offenses  mentioned  in  the  act  are  so  inde&ntely 
described,  and  the  poweis  given  to  a  single  magistrate  in  some 
instances,  and  to  the  justices  in  session  in  others,  so  extensive, 
without  the  intervention  of  a  jury,  as  to  endanger  the  fireedom  of 
the  citizens  of  this  State,  which  consists  in  being  governed  by  the 
laws  alone,  and  not  by  the  discretion  of  the  magistrates. 

The  first  offense  is  that  of  persons  who  shall  Ovreakn  to  rtm  away 
and  leave  their  wives  andchildren  to  the  city  or  town.  This  offense 
consists  only  in  words  which  may  be  uttered  in  jest  and  exagge- 
rated by  malice,  or  which  fitmily  dissensions  may  draw  from  an 
irritable  man  laboring  under  domestic  misfortunes,  and  would  be 
too  severely  punished  by  imprisonment^  scourges,  and  hard  labor 
in  a  house  of  correction. 

Another  set  of  offenders  subject  to  similar  punishments  are  those 
who,  not  having  wherewith  to  maintain  themselves,  live  idle  and 
without  employment  The  being  idle  and  without  employment  is 
often  involuntary  and  owing  rather  to  misfortune  than  vice ;  and 
were  it  otherwise,  it  would  be  more  consistent  with  the  spirit  of 
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our  goTemment  to  leave  it  to  the  pmushment  which  natoiallj 
att^ds  it — penniy  and  want — than  to  establish  an  arbitrary 
inqxdiy  into  the  lires  and  conduct  of  free  citizens,  or  to  take  from 
them,  bj  the  ignominy  of  their  punishment,  all  hope  of  employ- 
ment in  future.  Similar  objections  lay  to  the  including  of  all  jug- 
glers. This  being  indefinite  may,  by  the  ignorance  of  a,  single 
justice  of  the  peace,  be  extended  to  the  punishment  of  persons 
who  endeavor  to  turn  to  their  own  profit  and  the  pleasure  and 
advantage  of  society  the  discoveries  in  natural  philosophy  and  the 
improvements  in  mechanism  which  the  present  enlightened  age 
have  given  birth  to.  Nor  is  the  clause  less  exceptionable  which 
includes  all  persons  pretending  to  have  skill  in  physiognyom,  pal- 
mistrtf,  or  the  Wee  crafty  science.  The  pretending  to  knowledge  of 
any  kind  which  the  pretender  does  not  possess  may  be  weakness 
and  folly,  but  can  never  be  a  crime,  unless  the  pretense  is  applied 
to  evil  purposes ;  but  if  the  bill  should  pass  into  a  law,  the  pretense 
alone,  without  any  act,  may  draw  after  it  the  heavy  puidshment 
of  imprisonment,  hard  labor  in  a  house  of  correction,  ^tripes  or 
servitude,  at  the  discretion  of  the  justices.  This  is  the  more 
peculiarly  severe  from  the  various  constructions  which  ignorance 
or  prejudice  may  put  upon  these  indefinite  terms,  ^^  or  the  Wee 
crafty  scienceJ^  There  are  few  persons  who  have  not  suffered  their 
judgment  of  men  to  be  biased  by  their  countenances.  As  it  is 
still  doubtfld  how  £ur  a  skill  in  physiognomy  may  be  acquired  by 
time  and  study,  and  as  we  have  yet  experienced  no  inconvenience 
£rom  its  profession,  it  cannot  be  right  to  obstruct  the  improve- 
ment of  which  it  may  possibly  be  capable. 

The  following  description  of  offenses  tend  to  great  oppression: 
"All  persons  who  fun  away  and  leave  their  wives  and  children, 
whereby  they  respectively  become  chargeable  to  any  city  or  town." 
This  is  exceptionable,  from  the  difficulty  of  determining  the  motive 
with  which  a  man  may  leave  his  fiunily  and  the  causes  which  may 
have  retarded  his  return.  It  may  include  persons  who  leave  them 
with  a  view  to  provide  better  for  them  than  they  can  do  by  stay- 
ing at  home ;  it  will  include  those  unhappy  men  whose  misfor- 
tunes compel  them  to  avoid  an  unrelenting  creditor.  Nor  is  there 
any  man,  whatever  his  present  circumstances  may  be,  who  may 
not  (through  misfortune)  incur  the  heavy  penalties  annex^ 
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to  this  bill,  fihould  it  pass  into  a  law.  The  man  who  breaks  the 
endearing  ties  which  Innd  him  to  his  fiunilj,  more  frequently 
deserves  commiseration  than  punishment,  and  it  certainly  would 
as  little  consist  with  humanity  and  the  principles  of  equal  liberty 
to  leave  such  persons,  when  poor  and  friendless,  to  imprisonment 
whips  and  servitude  at  the  discretion  of  the  magistrate. 

Notwithstanding  the  objections,  the  Legislature  passed  the  bill 
into  a  law. 


Crrr  of  New  Yobk,  March  20,  1788.  Present — Governor 
Clinton;  Morris,  Chief  Justice;  Yates,  Justice. 

A  bill  entitled  "^n  ad;  to  extend  Ae  powers  (^ the  oommissumen  of 
the  land  office  to  the  cases  therein  mentioned^  and  for  other  purposes^^ 
was  be^re  the  Council,  which  adopted  the  following  objec- 
tions, viz. : 

For  that  the  clause  which  directs  the  sale  of  Nutten  or  Gove^ 
nor's  Island  is  inconsistent  with  the  pubUc  good,  inasmuch  as  the 
consideration  resulting  from  such  sale  cannot  benefit  the  State  so 
much  as  the  loss  thereof  may  be  detrimental  in  depriving  the 
public  of  an  island  whose  advantageous  situation  the  bill  itself 
declares  necessary  for  fortifications  and  works  of  defense;  for 
which,  although  it  may  not  be  immediately  necessary,  yet  the 
fixture  safety  and  convenience  of  the  State  suggest  the  propriety 
of  retaining  it.  Nor  can  the  providing  clause,  by  giving  a  discre^ 
tionary  power  to  the  commissioners  of  directing  the  reservation 
of  such  parts  thereof  for  fortifications  as  they  shall  deem  proper, 
remove  the  objection,  as  the  probable  views  of  government  may 
be  more  extensive  than  works  of  defense  only.  But  should  that 
not  be  the  case,  the  buildings  and  improvements  which  will  pro- 
bably be  made  thereon,  when  sold  in  small  lots,  will  d^eat  the 
object  intended  to  be  provided  for. 

Notwithstanding  the  objections,  the  Legislature  passed  the  bill 
into  a  law. 
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Gnr  OF  New  York,  March  22,  1788,  Present— Governor 
dinton ;  Morria,  Chief  Jostioe ;  Yates,  Justice. 

A  bill  entitled  "^n  act  Jbr  the  rdief  of  the  creditors  of  WHltam 
Van  Derbcht,  and  for  other  purposes  therein  meniioned^^  was  before 
the  Cbtmcil,  whicli  adopted  the  following  objections,  viz. : 

The  Council  object  against  the  said  bill  becoming  a  law  of  this 
State  as  against  the  spirit  of  the  Constitution. 

For  that  by  the  last  clause,  the  persons  therein  named,  confined 
upon  execution  in  the  several  gaols  therein  mentioned,  although 
tfceir  several  debts  shoiQd  exceed  the  sum  of  £10,  are  to  be  dis- 
charged from  custody  and  the  plaintiffe  have  no  other  remedy  for 
the  recovery  of  their  demands  but  against  their  property,  if  any 
they  have  or  can  be  found.  However  proper  it  may  be  to  extend 
the  benefit  of  this  act  generally  to  objects  confined  for  small  sums, 
and  where  the  future  industry  of  such  persons  afford  a  reasonable 
prospect  to  the  creditors  of  being  paid  thereafter,  yet  this  will,  by 
no  means,  apply  to  larger  debts:  besides,  by  the  known  existing 
aw8  of  this  State,  such  plaintiff  have,  by  a  judicial  process,  esta* 
blished  their  demands  and  they,  remain  of  record;  and  such  an 
interference  of  the  Legislature,  by  a  partial  law  in  fiivor  of  parti- 
colar  mdividuals,  renders  properly  insecure  and  subverts  the 
fundamental  principles  of  the  law  of  the  land,  the  great  and 
only  palladium,  and  security  for  the  rights  and  property  of  the 
people. 

Notwithstanding  the  objections,  the  Legislature  passed  the  bill 
into  a  law. 


Cmr  OF  New  York,  March  22,  1788.  Present — Governor 
Clinton;  Morris,  Chief  Justice;  Yates,  Justice. 

A  bill  entitled  "^n  ad  for  directing  the  settlement  of  the  pubUe 
aeeounts^  and  for  other  purposes  therein  mentioned"  was  before  the 
Conncilf  which  adopted  the  following  objections,  viz.: 

For  that,  although  the  citizens  of  this  State,  standing  upon  equal 
fcoting,  are  entitled  to  equal  remedy  and  equal  relief  in  similar 
oases,  yet)  by  the  clause  of  the  said  bill  respecting  llie  lands  of 
SI 
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Theodoras  Snedeker,  chargeable  with  several  legacies,  the  pur- 
chaser is  indemnified  by  a  direction  to  the  Treasurer  to  pay  the 
several  legacies  upon  the  report  of  the  Attomey-Gteneral,  and  by 
one  other  clause  in  the  said  bill,  relative  to  a  certain  tract  of  land 
conveyed  to  Cornelius  Decker  forfeited  by  the  attainder  of  Latting 
Carpenter,  it  is  directed  that  the  several  sums  due  to  the  respective 
purchaser^  should  also  be  paid  by  the  Treasurer  of  the  State.  But 
by  the  said  bill,  the  estate  of  Waldron  Blauw,  which  was  devised 
to  him  by  the  will  of  Bi'chard  Waldron,  deceased,  and  subject  to 
the  payment  of  sundry  legacies,  is  granted  to  his  widow  and  chil- 
dren without  any  provision  for  the  payment  of  the  said  l^acies; 
and  by  one  other  clause  of  the  said  bill,  respecting  the  lands  of 
Joshua  T.  D.  St  Croix,  conveyed  to  Thomas  Pearsall,  and  the 
sale  of  which  lands,  by  the  said  bill,  is  admitted  to  be  prior  to 
the  conviction  of  the  said  Joshua  T.  D.  St.  Croix,  yet  the  said 
Thomas  Fearsall  is  to  receive  no  other  recompense  (though  the 
purchasers  of  Carpenter's  lands  are  to  be  paid  in  money)  than  a 
certificate  from  the  treasury:  thus,  in  one  instance,  providing  an 
adequate  remedy,  in  another  a  partial  one,  and  in  a  third  none; 
and  thereby,  making  an  odioua  and  unjust  discrimination  between 
citizens  whose  cases,  from  the  very  fiice  of  the  bill,  appear  exactly 
similar.  The  Council  ftirther  object  to  the  said  bill,  generally ; 
because  it  regulates  and  provides  for  many  cases  totally  distinct 
and  independent  of  each  other,  and  should  objections  by  this 
Council  be  ever  so  well  taken  to  any  part  of  the  said  bill  they 
must  either  be  overruled  and  the  bill  become  a  law,  or  the  whole- 
some provisions  therein  contained,  owing  to  this  improper  mode 
of  legislation,  be  lost 

Notwithstanding  the  objections,  the  Legislature  passed  the  bill 
into  a  law. 


Albany,  Jvly  15, 1789.    Present — Governor  Clinton;  Living- 
ston, Chancellor;  Yates,  Justice. 

A  bill  entitled  "Jin  act 'preacribing  Ae  manner  of  holding  ejections 
far  SenaJtore  to  rqtressnt  this  Sbzte  in  the  Senate  of  the  United  SkUcBj^ 
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was  before  the  Council,  which  adopted  the  following  objections, 
reported  by  Justice  Yates,  viz. : 

1.  Because  the  Constitution  of  the  United  States  directs  that 
the  Senators  be  chosen  from  each  State  bj  the  Legislature  thereof. 
If  by  the  Legislature,  is  intended  the  members  of  the  two  houses 
not  acting  in  their  legislative  capacity,  no  law  is  necessary  to  pre- 
scribe the  mode  of  election ;  concurrent  resolutions  extending  in 
this  case  as  well  to  the  mode  of  election  as  to  the  choice  of  per- 
sons, and  the  bill,  as  far  as  it  goes,  operates  as  a  restriction  upon 
the  constitutional  rights  of  the  two  houses.  If  the  Legisktare 
are  only  known  in  their  legislative  capacity,  the  Senators  can  con- 
stitutionally be  appointed  by  law  only,  and  no  considerations 
arising  from  inconvenience  will  justify  a  deviation  from  the  Con- 
stitution of  the  United  States. 

2.  Because  this  bill,  when  two  Senators  are  to  be  chosen,  enacts 
that  in  case  of  the  disagreement  of  the  two  houses  in  the  nomina- 
tion, each  house  shall,  out  of  the  nomination  of  the  otiier,  choose 
one,  and  that  such  person  shall  be  the  Senator  to  represent  this 
State;  and  thus,  by  compelling  each  house  to  choose  one  of  two 
persons,  neither  of  whom  may  meet  with  their  approbation,  estab- 
lishes a  choice  of  Senators  by  the  separate  act  of  each  branch  of 
the  Legislature,  in  direct  opposition  to  the  Constitution  of  the 
United  States,  which,  in  the  third  section  of  the  first  article,  de- 
clares that  they  shall  be  chosen  by  the  Legislature. 

The  Assembly  refused  to  pass  the  bill;  consequentiy  it  did  not 
beoome  a  law. 


Albant,  April  8, 1790.  Present — Governor  Clinton;  Living- 
ston, Chancellor;  Hobart,  Justice. 

A  bill  entitled  "^n  act  for  the  rdirf  of  John  Henry  and  othersj^ 
was  before  tiie  Council,  which  adopted  tiie  following  objections, 
reported  by  the  Chancellor,  viz. : 

L  Because  the  case  of  John  Henry  not  differing  in  any  sort 
from  that  of  every  other  debtor,  three-fourths  of  whose  creditors 
refose  to  sign  his  discharges,  it  affords  a  special  remedy,  inoonsiat* 


tfe  mmul  lav  of  tfie  laaad^mA  idbfCBiife  cf  IliOBe  oon- 
wtuciL  ave  moife  xcidisr  ^xe  &c:ii  a£  ^M.mam^  laws. 

3L  BccBBedie  aQBamic  3}  be  giT^o.  m  of  Us  dthb  and  credits 
of  his  gcoueru  is  hoc  tt>  rdbr  &  :iie  dae  of  his  disdiaige,  but  to 
Oks  ome  ;faaK  he  beesHiie  banknrc  whidi  b  liaifale  to  two  objec- 
t&tjos:  Fnsc  Tbat  die  xshmr  a£  liis  becoming  bankrupt  is  uncertain 
12  jgwrff,  and  B  a  QTxeskKL  of  Iav  whidh  the  debtor  should  not 
detennizie  in  sock  wst  as  ne  maj  dud  most  adTantageous  to  him- 
arif:  azui  SeeoodlT.  Tliai  it  depdTes  his  creditors  of  sochpropeitjr 
as  he  maj  haie  acq^<iired  ?ir.%^  sGch  act  of  bankmptcj. 

3w  Ik'tufir,  in  fftaifig  his  debts*  he  is  onl j  directed  to  give  an 
aeoooni  of  the  moders  hj  him  ofving  to  his  creditotrs  lespectiTelj, 
oa  die  daj  he  bfeame  a  banknzpc  which  maj  not  include  debts 
pajaUe  at  a  dajsofaseqiieiit  to soch  bankruptcy;  and  yet  his  dis- 
charge is  to  go  to  such  debts. 

4.  Because  the  oath  directed  to  be  taken  by  the  said  John 
Henry  is  essentially  di£Ferent  from  that  prescribed  by  the  "Act  for 
giving  lebef  in  cases  of  insc^TeiKry,'^  and  does  not  make  adequate 
proviaioii  for  the  dtaooTery  of  frauds. 

5.  Because  it  does  not  require  an  assignment  of  his  whole  pro- 
perty, but  oiabks  a  m^rity  of  the  creditors  (whatever  may  be 
the  value  of  their  demands)  to  determine  what  part  of  his  property 
he  shall  retain,  to  the  injury  of  his  other  creditors. 

6.  BecsuseiiomodeispcHiitedouttoaacertain  the  justice  of  the 
demands  against  the  said  John  Henry,  other  than  his  oath* 

7.  Because  the  second  dause  of  the  bill,  which  permits  (xae 
joint  partner  to  be  wholly  discharged  and  another  partner  who  is 
liable  to  pay  the  company  debts,  as  the  law  now  stands,  and  may 
be  a^ble  of  so  doing,  to  be  discharged  by  paying  only  one-half 
the  debts  due  from  the  partnership,  is  such  a  direct  violation  of 
the  known  and  established  rules  of  law  as  must  strike  at  the  root 
of  all  conmiercial  credit 

8.  Because  the  third  clause  of  the  act  disdiarges  a  number  of 
debtors  upon  their  own  petition  oidy,  without  calling  in  their 
creditors,  or  hearing  what  their  claims  may  be,  or  what  reasons 
thqr  may  have  to  suppose  that  such  debtors  are  able  to  discharge 
their  debts,  or  what  frauds  they  may  have  been  guilty  of  in  con- 
tracting the  same  or  in  covering  their  property. 
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9.  Because  it  permits  the  judge  to  appoint  an  assignee  to  the  said 
debtors  without  the  assent  or  knowledge  of  the  creditors,  though 
th^  are  materially  interested  in  the  character  and  conduct  of  such 
assignee. 

10.  The  Council  object  to  the  whole  law,  as  inconsistent  with 
the  public  good,  inasmuch  as  it  erects  the  Legislature  into  a  court 
to  inquire  specially  into  the  case  of  every  bankrupt  upon  ex  parte 
evidence;  an  inquiry  which  necessarily  leads  to  great  expense,  arid 
renders  the  laws  fluctuating  and  unstable. 

The  Assembly  refused  to  pass  the  bill;  consequently  it  did  not 
become  a  law. 


Albany,  April  8, 1790.  Present — Governor  Clinton;  living- 
Bton,  Chancellor;  Hobart,  Justice. 

A  bill  entitled  "J.n  act  to  amend  an  act  erttiHed  ^An  act  to  appro- 
priate the  lands  set  apart  to  the  use  of  the  troops  of  the  line  of  (his  State^ 
hJtdy  serving  in  the  army  of,  the  United  Slates^  and  for  other  purposes 
therein  mentionedj  and  for  extending  rdief  to  the  persons  therein 
named,^^^  was  before  the  Council,  which  adopted  the  following 
objections,  reported  by  Justice  Hobart,  viz.: 

1.  Because  the  fifth  clause  of  the  bill  directs  the  patents  for 
bounty  lands  to  issue  to  the  persons  who  were  originally  entitled 
thereto,  without  referring  back  to  the  date  of  the  concurrent  reso- 
lutions or  laws  under  which  such  land  is  claimed ;  which  will  tend 
to  defeat  the  numerous  sales  and  other  dispositions  that  have  been 
made  of  the  said  lands,  by  wills  or  otherwise,  in  consequence 
of  and  under  the  faith  of  the  said  concurrent  resolutions  and 
laws. 

2.  Because,  where  the  parties  entitled  to  such  lands  are  dead,  it 
directs  that  the  patents  issue  to  their  heirs,  notwithstanding  any 
devise  they  may  have  made  of  the  same.  Thus,  in  many  instan- 
ces, a  right  in  the  said  lands  devised  to  the  wife  for  her  support 
and  maintenance,  and  which,  perhajM,  she  has  sold  or  mortgaged 
for  the  maintenance  of  her  fiunily,  may  be  transferred  to  a  distant 
lelation. 
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The  Assembly  refosed  to  pass  the  bill;  consequentlj  it  did  not 
become  a  law. 

September  28, 1790,  Bobert  Yates  was  appointed  Chief  Jnstioe 
in  place  of  Bichard  Morris  resigned;  and  John  Lansing,  Jr.,  Jus- 
tice in  place  of  Yates. 


New  Yobk,  February  21, 1791.  Present — Governor  Clinton; 
Livingston,  Chancellor;  Hobart,  Justice. 

A  bill  entitled  "^n  act  to  invest  the  mayor^  dtdermen  and  common- 
dlty  of  the  dty  of  New  York  with  power  to  Uoenae  and  regulate  At  fea 
of  hackney  coaches^  and  to  lay  a  tax  on  aU  wheel  carriages  within  the 
city  and  county  of  New  YorJc^^  was  before  the  Council,  which 
adopted  the  following  objections,  reported  bj  the  Chancellor,  viz.: 

The  Council  object  to  the  said  bill  becoming  a  law  of  this  State, 
as  inconsistent  with  the  spirit  of  the  Constitution  ajid  the  public 
good. 

1.  Because,  by  the  second  clause  of  the  said  bill,  it  is,  among 
other  things,  enacted  "that  it  shall  be  lawM  for  the  mayor,  alder- 
men and  commonalty  of  the  city  of  New  York,  in  common  coun- 
cil convened,  annually  to  license  and  regulate  the  fees  of  hackney 
coaches,  and  lay  a  tax  on  all  wheel  carriages  within  the  city  and 
county  of  New  York,  to  be  collected  in  such  manner  as  the  said 
mayor,  aldermen  and  commonalty  shall  direct  and  appoint,  pro- 
vided that  the  tax  to  be  laid  shall  not  in  any  year  exceed  the 
following  sums,  to  wit,  on  each  coach  or  chariot  six  pounds,  on 
each  phaeton  three  pounds,  on  each  curricle  or  chaise  two  pounds, 
on  each  riding  chair  or  sulkey  thirty  shillings,  on  each  brewer's 
dray  three  pounds,  and  on  each  cart  or  wagon  fifteen  shillings; 
and  provided  that  no  tax  shall  be  laid  or  levied  on  any  cart  or 
carriage,  the  wheels  of  which  are  not  bound  with  iron ;"  thereby 
vesting  them  not  only  with  the  power  of  laying  taxes,  a  power 
inherent  in  the  Legislature,  and  not  transferable  to  any  other  body 
of  men,  but  a  farther  power  of  collecting  the  same  in  such  manner 
as  they  shall  appoint:  an  unlimited  power,  which  may  not  only 
justify  improper  searches,  but  extend  even  to  the  imprisonment 
of  free  citizens.     Whatever  confidence  may  be  justly  reposed  in 
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'  the  character  of  the  znembeis  of  the  corporation,  it  should  ever  be 
remembered  that  the  freedom  of  a  government  consists  not  in  the 
prudence  of  the  magistrate,  but  in  the  limitation  of  his  powers, 
aDd  that  he  who  holds  his  liberty  at  the  discretion  of  another,  is 
the  slave  of  his  wilL 

2.  The  unconstitutionality  of  this  bill  is  the  more  strongly  im- 
pressed upon  the  CSouncil  from  comparing  it  with  the  twelfth 
cLrase  of  the  law  entitled  "An  act  concerning  the  rights  of  the 
dtizeos  of  this  State,"  which,  among  other  things,  enacts  "that 
no  citizen  of  this  State  shall,  by  any  means,  be  compelled  to  con- 
'  tribute  to  any  gift,  loan  or  tax  or  other  like  charge,  not  set,  laid 
or  imposed  by  the  Legislature  of  this  State."  If  this  law  is  ex- 
planatory of  our  rights,  and  essential  to  liberty,  it  must  mean  that 
the  predse  sum  to  be  paid  should  be  set  by  the  Legislature,  and 
it  would  certainly  be  a  violation  of  this  law  to  permit  any  other 
penons  either  to  lay  a  tax  or  not  to  lay  a  tax  at  their  discretion, 
to  omit  some  and  to  charge  others,  even  though  this  power  should 
be  exercised  within  certain  limits;  yet  this  is  proposed  by  the  bill 
imder  consideration* 

(1.)  The  corporation  may  lay  the  tax,  or  they  may  permit  the 
inhabitants  to  mend  the  pavements  as  they  now  do  at  their  private 
expense. 

(2.)  Though  the  limits  that  they  shall  not  exceed  are  prescribed, 
yet  no  rule  of  proportion  is  established,  and  within  those  limits 
they  are  arbitrary.  They  may  lay  the  whole  tax  upon  carts,  pro- 
vided it  does  not)  on  any  cart,  exceed  fiftieen  shillings,  and  omit 
coaches ;  or  they  may  charge  coaches  and  omit  carts  according  as 
the  interest  of  the  rich  or  poor  may  prevail  in  the  corporation: 
they  may  tax  all  carriages  alike,  or  they  may  vary  the  tax  on 
Bome  from  one  penny  to  six  pounds. 

(3.)  If  the  imposition  of  this  tax  be  arbitrary,  its  disposition 
is  equally  so.  It  is,  indeed,  to  be  applied  to  repairing  the  pave- 
ment^ but  the  manner  how  and  the  time  when  are  not  declared. 
The  pavement  is  at  present  repaired  at  the  expense  of  the  proprie- 
tors of  the  lots;  the  law  does  not  declare  that  they  shall  be  re- 
lieved fix>m  this  burden  in  consequence  of  this  new  tax,  or  how  £ur 
they  shall  be  relieved  if  it  should  prove  inadequate  to  the  object 
The  corporation  may  then  cause  the  whole  of  the  tax  to  be 
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applied  to  the  pavement  of  one  street^  wlule  that  of  o&eis  most 
be  made  by  the  inhabitaiite  at  their  own  expense.  Nor  does  this 
tax  resemUe  the  ooonty  rates.  There  the  oneannenir  and  eoflocfam 
mmit  be  made  by  the  legal  officers.  The  quantam  of  the  tax  is 
limited  by  the  actual  expenses  of  the  county,  the  mode  of  colleo* 
tkm  is  ascertained,  no  discieCiim  is  left  with  the  sapervisois  as  to 
the  impontion  of  the  tax,  in  the  iqpplioadon  of  the  money  after  it 
is  levied;  mx  above  all  can  they  exempt  one  citizen  and  charge 
another.  Astrikiug  distinction  arises,  too,  fiom  the  oicmnstances 
of  Ihe  persans  with  whom  this  power  is  invested.  The  snpervi- 
scfrs  have,  from  the  infimcy  of  this  government,  exercised  these 
powers,  and  are  elected  by  the  pec^Ie,  with  a  view  to  this  object; 
the  money  ccdlected  never  goes  into  their  hands,  nor  have  they 
any  control  oyer  it  The  corporation  is  chosen  for  yery  different 
purposes;  scHne  of  its  members  are  not  eligible  by  the  pec^le,  and 
hold  their  offices  at  the  pleasure  of  the  executive,  nor  are  they 
accountable  fi>r  the  money  that  passes  through  their  hands. 

4.  Because  the  bill  is  unnecessary.  The  law  by  its  limitation 
expires  in  three  years.  The  pavement  of  the  dty  has  been  latdy 
repaired  by  the  inhabitants  at  a  veiy  considerable  expense.  If 
the  carts  have  broad  wheels,  not  bound  with  iron,  the  new  pave- 
ments will  not  want  repairs  within  that  time.  If  bound  widi  iron, 
it  is  probable  the  whole  amount  of  the  tax  will  be  inadequate  to 
the  expense  of  repairs.  The  bill  then  first  creates  a  necessity,  and 
after  imposes  a  burden  to  relieve  it  If  (as  there  is  reason  to 
suppose)  the  tax  wiU  not  be  wanted  for  some  time,  the  empower- 
ing the  corporation  to  call  for  it  immediately  is  a  real  injury  to  the 
conununity,  since  it  locks  up  a  quantity  of  money  which  would 
otherwise  be  usefully  employed. 

6.  Because  the  law  militates  against  the  veiy  principles  on 
which  it  is  professedly  founded.  The  preamble  allies  that  the 
r^alring  roads  and  pavements  is  too  burdensome  for  individuals, 
when  it  is  well  known  that  roads  are  repaired  by  a  general  tax, 
and  not  by  individuals;  and  that  those  that  now  repair  the  pave- 
ment (the  owners  of  lots)  are  twice  as  numerous  and  much  richer 
collectively  than  the  persons  upon  whom  the  burden  is  to  be 
imposed  by  the  bill;  and  yet  it  is  said  that  the  latter  are  to  furnish 
sufficient  means  for  this  purpose.    Will  it  not  foUow,  that  the 
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bnzdenfl  will  be  more  oppraniye  to  the  less  than  it  was  to  the 
gicater  immber?  The  reason  assigned  for  this  change  in  the  police 
of  the  city  is,  that  coaches  and  other  wheel  carriages  injure  the 
psrement  If  this  is  the  principle  of  the  lair,  the  quantum  of  tax 
should  be  measured  bj  the  degree  of  isjuiy.  Now,  it  is  a  notorious 
&c^  that  one  cart,  which  often  carries  fourteen  hundred  pounds 
weight  on  two  wheels,  if  shod  with  iron,  and  which  traverses  the 
streets  twelye  hours  out  of  twenty-four,  must  do  more  injury  to 
the  pavement  than  forty  chairs  which  do  not  carry  one-third  of 
the  weight)  and  only  pass  occasionally;  yet  the  forty  chairs  doing 
the  less  injury,  are  to  pay  £60,  while  the  cart  which  does  the 
greater,  cannot  be  rated  at  more,  than  fifteen  shillings.  If  it  is  said 
that  the  wealth  of  the  proprietors  is  to  be  considered,  then  the  bill 
poBsesBes  one  principle  and  proceeds  upon  another,  which  is  more 
strongly  marked  out  by  its  declaring  that  carriages  not  bound  with 
iron  shall  pay  no  tax,  This  holds  up  the  idea  that  the  iron-bound 
carriages  only  do  the  injury,  and  that  where  no  injury  is  done  there 
should  be  no  charge.  If  then  twenty  carts  sIkmI  with  iron  do 
more  injury  to  the  pavement  than  all  the  chairs  in  town,  and  only 
pay  £15  for  the  right  to  do  this  injury,  would  it  not  be  more  con- 
sistent with  justice  and  policy  that  they  should  continue  to  use  no 
tire  to  their  wheels  as  they  have  done  these  fifty  years  past^  than 
that  the  owners  of  chairs  should  pay  £800  a  year  to  repair  the 
injury  they  do.  Or,  in  other  words,  can  it  be  just  that  twenty 
cartmen,  for  £15  compensation,  should  be  entitled  to  put  another 
class  of  citizens  to  £300  expense?  If  the  measure  of  the  injury  is 
not  in  this  case  the  rule  of  taxation,  the  Council  conceive  the  biH 
still  more  oppressive.  The  keeping  a  chair  in  this  city  and  county 
is  by  no  means  an  evidence  of  wealth,  since  many,  from  ill-health, 
the  nature  of  their  business,  or  situation  at  some  distance  from 
town,  are  frequently  compelled  to  ride,  while  their  richer  and 
healthier  neighbor  walks,  or  rides  on  horseback,  and  finds  equal 
advantage  from  regular  pavements;  yet  one  is  to  be  exempted 
entirely,  while  the  other,  because  he  occasionally  rides  over  the 
pavement  with  a  light  carriage,  which  can  do  no  injury,  is  liable 
to  a  heavy  tax. 

6.  Because  it  entirely  changes  a  system  which  has  hitherto 
worked  no  injury,  and  adds  to  the  general  mass  of  taxes,  which 
88 
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aie  neoeaBuflj  tsxtnoMij  InudeDflome  in  this  city.  The  grcmnd 
ad}oniiiig  to  the  kte  was  always  oonaidaed  as  in  some  sort  under 
the  diiectian  of  the  propiietor  of  the  lot;  if  he  payed,  planted, 
deanedoromamaitedit,  he  had  the  immediate  advantage  and  the 
credit  of  his  inqirovement  with  his  MlowHatizeiis.  For  this  lea- 
BOOj  frmrj  owner  of  the  lots  sahmitted  to  tax  himself,  and  asked 
no  compensation  firom  the  poUic;  no  money  being  raised  for  the 
pnrpose.  It  was  a  land  tax  whidi  every  man  expected  to  pay 
when  he  purchased  a  town  lot  The  bill  nnder  consideration 
entirely  lererses  this  rule,  and  aims  at  exempting  the  owners  <^ 
town  lots  fiom  a  dnty  which  they  haye  never  complained  o^  and 
which,  now  that  the  pavement  is  already  made,  must  be  oompaia> 
tively  light)  in  order  to  throw  the  bniden  upon  others,  who  in 
nomberleas  instances,  hold  not  one  foot  of  land  within  the  city. 

7.  -Becanse  this  biU  disposes  6[  a  source  of  revenue  which  the 
wants  of  the  State  may  one  day  render  a  proper  subject  of  taxa> 
tion.  Although,  standing  alone,  it  is  unequal  and  oppressive,  yet| 
by  a  combination  with  others  whidli  the  wisdom  of  the  Legislature 
may  hereafter  suggest,  it  may  be  rendered  equal  and  just. 

The  Assembly  refused  to  pass  the  bill;  consequently  it  did  not 
become  a  law. 


New  Yobk,  March  1, 1791.  Present — (rovemor  Clinton;  Liv- 
ingston, Chancellor;  Hobart,  Justice. 

A  bill  entitled  ^^An  act  to  endbU  the  mayor^  aMermenixndoofmnwnr 
,  aJJty  of  the  city  of  New  York  to  order  the  raising  moneys  by  tax  for  the 
purposes  therein  mmtioned^^  was  before  the  Council  which  adoptejfl 
the  following  objections,  reported  by  Justice  Hobart,  viz.: 

1.  Because  the  bill  authorizes  and  empowers  the  mayor,  aider- 
men  and  commonalty  to  raise  a  tax  for  certain  purposes  therein 
designated,  and  for  other  purposes  not  particularly  pointed  oo^ 
which  the  maycn*,  aldermen  and  commonalty,  in  common  council 
convened,  ''  shall  think  necessary  and  direct; "  thereby  leaving  it 
to  their  discretion,  either  to  provide  for  the  poor,  Ac,  or  not  to  do 
it  If  this  provision  is  necessary,  the  power  should  be  compulsory; 
if  unnecesaaiy,  it  should  not  be  granted. 
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It  allows  an  appropriation  of  money  to  certain  luses  which  are 
not  designated,  and  in  which  the  corporation  are  to  be  guided  by 
no  rale  but  their  own  judgment ;  which  power,  in  conjunction  with 
adiflcretionaEy  right  to  tax  or  not  to  tax,  amounts  to  a  full  transfer 
of  l^islatiye  authority  as  to  this  important  object;  and  which,  for 
reasons  that  the  Council  have  lately  assigned,  appear  to  them 
inconsistent  with  the  spirit  of  the  Constitution,  and  the  law  decla- 
ratory of  the  rights  of  the  citizens  of  this  State. 

Because  this  power,  being  vested  in  the  corporation  by  their 
oorpoTott  shfUj  and  to  be  exercised  in  their  oorporaie  capacity^  and 
for  an  unlimited  time,  without  any  superintending  power  to  direct 
or  even  examine  into  the  application  of  the  money,  amounts  to  a 
free  gift  of  an  annual  revenue  of  £12,000  to  the  corporation  of  the 
city  of  New  York  to  be  raised  by  a  perpetual  tax  on  the  citizens, 
and  thereby  not  only  deprives  them  of  the  superintending  protec- 
tion of  the  Legislature,  but  renders  it  doubtful  whether,  if  this 
bill  should  prove  oppressive,  the  Legislature  could,  with  due 
regard  to  the  rights  of  property,  divest  the  corporation  of  it  with 
more  propriety  than  they  could  any  other  individual  (for  in  this 
%ht  corporations  must  be  viewed)  who  holds  an -estate  by  gift  of 
the  Legislature. 

The  Assembly  refysed  to  pass  the  bill;  consequently  it  did  not 
become  a  law. 


New  York,  December  1,  1792.  Present — Governor  Clinton; 
Livingston,  Chancellor;  Hobart  and  Lansing,  Justices. 

A  bill  entitled  "J.n  act  for  electing  representcUives  for  this  State^  in 
iht  House  of  BepresentoMves  of  the  Congress  of  the  United  States  of 
Ammm^^  was  before  the  Council,  which  adopted  the  following 
objections,  reported  by  Justice  Lansing,  viz.: 

The  Council  object  against  the  said  bill  becoming  a  law  of  this 
State,  as  inconsistent  with  the  spirit  of  the  Constitution  and  the 
public  good. 

1.  Because  it  requires  the  canvassers  to  canvass  and  estimate  all 
the  votes  contained  in  the  boxes  delivered  by  the  sherifis  into  the 
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office  of  llie  Secretary  of  the  State,  however  great  the  excess  of  the 
number  of  ballots  maj  be  be3rond  the  number  of  the  eledon 
named  in  the  poll-lists;  hence  affording  an  opportunity  fiir  the 
commission  of  innumerable  frauds  by  the  introduction  of  double 
ballots  so  artfully  concealed  as  to  elud!e  discovery  by  the  inspeo 
tors  of  the  election,  but  which  will  nevertheless  have  the  like  eflbct 
with  those  fairly  and  bona' fide  delivered. 

2.  Because  that  part  of  the  bill  which  requires  the  Chancdlor 
and  Justices  of  the  Supreme  Court  in  certain  cases  to  canvass  and 
estimate  votes,  is  repugnant  to  the  Constitution,  which  ezpxesd j 
declares  /'that  the  Chancellor  and  Judges  of  the  Supreme  Court 
shall  not  at  the  same  tune  hold  any  o^ct  offioe  excepting  that  of 
delegate  to  the  general  Congress  on  special  occasions,"  the  pro- 
priety of  which  disqualification  is  forcibly  evinced  in  the  present 
instance;  the  bill  contemplating  their  appointments  to  an  impo^ 
taut  and  responsible  station,  in  the  exerdse  of  the  duties  wheieo^ 
if  mal  or  corrupt  conduct  shoxdd  be  attributed  to  them,  and  in 
consequence  a  prosecution  or  impeachment  be  instituted  or  pre- 
ferred agajnst  them,  they  may  either  become  subject  to  trial  in  the 
Supreme  Court,,  where  such  members,  with  whom  they  had  differed 
in  opinion  on  the  subject  matter  of  the  prosecutioii,  preside,  or  in 
the  Court  for  the  Trial  of  Impeachments  and  Correction  of  Errois, 
of  which  such  members  are  also  judges,  or  be  compelled  to  sub- 
mit to  a  trial  in  the  latter  court  when  unavoidably  destitute  <^ 
those  of  its  members  who  by  the  Constitution  are  considered  as 
'  the  only  permanent  law  members  thereof:  nor  can  it  be  inferred 
that  the  duties  intended  to  be  imposed  by  the  bill  on  the  Chan- 
cellor and  Judges  of  the  Supreme  Court  are  to  be  executed  ex 
officio,  a  new  oath  being  prescribed  by  the  bill  to  be  taken  pre- 
vious to  the  execution  thereof  Besides,  if  the  constitutionalitj  of 
their  appointment  as  canvassers  was  not  in  question,  the  duties 
enjoined  by  the  bill  on  the  Judges  of  the  Supreme  Court  may  in 
many  cases  prove  incompatible  with  the  exercise  of  the  ordinary 
business  of  their  offices,  by  requiring  their  attendance  at  the  secre- 
tary's office  at  a  time  when  an  attention  to  their  judiciary  duties 
is  indispensable  at  another  place. 

8.  Because  the  oath  directs  the  canvassers  to  count  the  votes 
contained  in  the  boxes,  and  yet,  in  the  latter  part  of  it^  declares 
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that  they  shall  retam  the  person  having  the  greatest  number  of 
rotes  in  the  district,  as  the  member  duly  elected,  when  it  may 
happen  that  the  ballots  for  the  person  who  really  has  the  greatest 
number  of  votes  may,  either  througb  design  or  mistake,  not  be 
mdaded  in  the  boxes,  thus  rendering  the  different  parts  of  the 
oath  contradictory. 

4.  Because  the  ballots  areto  be  returned  by  the  ehsriff  or  his 
sufficient  dqntty,  without  declaring  whether  by  his  sufficient  deputy 
any  other  shall  be  intended  than  the  known  sworn  deputy,  or 
whether  it  shall  be  left  to  the  discretion  of  the  sheriff  to  appoint 
any  man  his  deputy,  or  even  rendering  a  written  deputation  neces- 
sary, so  that  the  utmost  latitude  will  be  left  for  the  commission  of 
frauds,  no  person  being  authorized  to  detonnine  the  legality  of 
such  deputation. 

5.  Because  no  power  is  given  to  the  canvassers  or  any  other 
peraon  under  oath  to  determine  whether  the  boxes  have  or  have 
not  been  returned  by  the  sheriff  or  his  deputy  (that  part  of  the 
oath  in  the  former  election  law  which  directs  the  canvassers  to 
esdmate  the  votes  contained  in  the  boxes  delivered  ly  the  ^leriffs^ 
being  in  this  bill  omitted);  so  that  in  whatever  manner  the  boxes 
may  be  delivered  into  the  secretary's  office,  it  becomes  the  duty 
of  the  canvassers  to  count  them,  in  direct  violation  of  all  the  pro* 
visions  in  the  law  against  frauds  in  the  transportation  and  delivery 
of  the  boxes. 

The  Senate  pas&ed  the  bill,  but  the  Assembly  refused;  conse- 
quently it  did  not  become  a  law. 


Nbw  Yobk,  December  19,  1792.  Present — Governor  Clinton ; 
Livingston,  Chancellor;  Hobart  and  Lansing,  Justices. 

A  bill  entitled  "  Afi  act  to  amend  an  act  entitled  ^An  act  far  esta- 
Uiskmff  and  opening  hck  navigations  within  this  State^^^^  was  before 
the  Council,  which  adopted  the  following  objections,  reported  by 
Justice  Lansing,  viz.: 

The  Council  object  against  the  said  bill  becoming  a  law  of  this 
State,  as  inconsistent  with  the  spirit  of  the  Constitution  and  the 
public  good. 
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1.  Becanse  the  power  intended  to  be  Tested  in  the  pieodentB 
and  directors  may  in  its  execution  prove  subyersiye  of  the  li^ts 
of  private  properly,  bj  divesting  the  proprietor  of  his  land  in  cases 
"hot  indispensably  necessary  for  the  attainment  of  an  object  of 
public  utility;  the  third  enacting  dause  of  the  bill  not  only  pro- 
viding for  the  appropriation  by  the  presidents  and  directors  of  the 
land  on  which  any  canal  lock,  dyke,  embankment^  pond,  dam,  or 
other  work  shall  be  constructed,  but  extending  such  appropriation 
one  hundred  feet  on  both  sides  of  any  such  erections  or  works,  and 
expressly  declaring  that  the  land  so  acquired  may  be  applied  to 
such  uses  as  the  presidents  and  directors  shall  think  proper;  thus 
wresting  firom  an  individual  his  property,  in  a  manner  only  justifi- 
able  in  cases  of  urgent  public  necessity,  without  imposing  on  the 
company  to  which  his  right  is  devolved  as  a  duty,  that  it  shall  be 
sacredly  applied  only  to  the  advancement  of  those  interests  of  the 
company  in  which  its  private  emolument  is  inseparably  connected 
with  the  effectual  promotion  of  the  public  good. 

2.  Because,  previous  to  executing  or  even  obtaining  a  writ  of  oi 
quod  damnum,  the  bUl  authorizes  the  presidents  and  directors  or 
their  agents  to  enter  upon,  dig,  trench  aud  use  the  land  of  any 
citizen,  without  his  permission;  thus  sanctiomng  a  destruction  of 
timber  and  improvements,  before  proper  precautions  have  been 
taken  to  ascertain  the  amount  of  the  injury  sustained,  and  in  many 
instances  depriviag  the  party  affected  by  such  proceedings  of  the 
most  conclusive  proof  of  the  extent  of  that  iojury,  arising  from  a 
relative  comparison  of  the  several  parts  of  the  la^d  on  which  works 
are  constructed,  and  those  adjoining  them,  and  a  collective  view 
of  the  state  of  the  improvements  rendered  useless  by  tlie  appro- 
priations made  by  the  presidents  and  directors. 

Notwithstanding  the  objections,  the  Legislature  passed  the  biQ 
into  a  law. 

December  24,  1792,  Morgan  Lewis  was  appointed  one  of  the 
Justices  of  the  Supreme  Court 
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Albany,  FArvary  27,  1798.  Present — Governor  Clinton; 
livinggton,  Chancellor;  Hobart  and  Le¥ns,  Jnstioes. 

A  bill  entitled  ^^An  act  for  vesting  the  lands  appropriated  for  high- 
vxxys  and  Greets  in  the  city  of  New  Yorh^  in  the  corporation  of  the  said 
dty^  was  before  the  Conncil,  which  adopted  the  following  objec- 
tions, reported  by  Justice  Lewis,  viz.: 

The  Council  object  against  the  said  bill  becoming  a  law,  as 
inconsistent  with  the  spirit  of  the  Constitution  and  the  public 
good 

1.  Because  the  said  bill,  if  passed  into  a  law,  will,  in  every  case 
where  an  individual  has  laid  out  a  street  through  his  own  ground, 
for  his  own  private  use,  or  for  the  use  of  the  community,  giving 
a  general  right  of  way  therein,  but  reserving  the  right  of  soil  in 
himself  arbitrarily  vest  such  right  of  soil  in  said  corporation, 
without  the  consent  of  the  proprietor,  and  prevent  his  making 
any  alterations  therein,  for  increasing  the  value  of  his  property, 
without  any  compensation  to  him  for  such  loss  and  injury; 
although  it  is  presumable,  from  the  powers  already  vested  in  the 
said  corporation  by  the  act  entitled  "An  act  for  the  better  regu- 
lating the  public  roads  in  the  city  and  county  of  New  York," 
passed  21st  March,  1787,  the  proviso  contained  in  this  bill,  and 
the  regard  paid  to  the  rights  of  individuals  in  all  former  road  acts, 
that  the  Legislature  intended  to  vest  in  the  said  corporation  only 
the  interest  of  the  people  of  the  State  in  the  said  highways  and 
streets. 

2.  Because,  wherever  a  public  highway  passes  through  the 
grounds  of  an  individual,  the  right  of  soil  in  said  highway  is  by 
the  conunon  law  vested  in  such  individual,  he  having  a  right  to 
the  trees,  &c,  growing  thereon;  which  right  is  recognized  by  the 
act  of  the  4th  of  May,  1784,  respecting  public  highways  in  certain 
counties  of  this  State. 

8.  Because  the  said  bill  wUl,  in  some  instances,  vest  in  the  said 
corporation  lands  which  have  been  heretofore  laid  for  highways 
or  streets,  and  which  have  been  afterwards  inclosed  and  actually 
built  on  by  the  proprietors. 

4.  Because,  shoxdd  any  highway  or  street  laid  out  heretofore  by 
an  individual,  through  his  own  grounds,  be  wholly  altered  by  said 
oorporation  by  virtue  of  the  powers  contained  in  the  said  act  of 
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The  ComKrQ  object  against  the  said  bd 
State,  as  inoooaistent  with  the  public  good. 

Becanae  the  act,  br  Tirtue  of  vfaidi  the  icgimeiLt  of  levieBi 
comnazided  by  Colonel  Maiinns  THIlett,  was  raised,  does  not  wa^ 
rant  the  recitals  in  the  said  bill  contained.  The  appointment  of 
the  said  Mathew  Trotter,  and  his  snbseqnent  service  as  a  Lieaten- 
ant  and  Qoarter-Master  in  that  regiment,  for  tiie  tenn  of  eight 
months  firom  the  1st  daj  of  April,  1783,  not  entitling  him,  in 
oonseqnence  of  anj  existing  law,  to  a  boonty  di  lands^  even  had 
he  received  commifwions  in  those  several  capacities;  although  a 
corps  organized  and  commanded  by  Major  Elias  Yan  Buntachoten, 
consisting  of  troops  raised  and  fonned  pursuant  to  an  act  entitled 
^^  An  act  for  raising  two  regiments  for  the  defense  of  the  State,  on 
bounties  of  unappropriated  lands,"  and  of  another  act  entitled 
^' An  act  for  raising  troops  to  complete  the  line  of  this  State,  in 
the  service  of  the  United  States,"  and  the  two  regiments,  to  be 
raised  on  bounties  of  tmappropriated  lands,  was  annexed  to  and 
formed  part  of  the  said  regiment  of  levies;  hence  the  biU,  puipoort* 
ing  to  have  for  its  object  the  reward  of  military  service,  in  com* 
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pbanoe  with  a  preyioxis  stipulation,  appears  to  be  founded  in 
misapprehension,  it  containing  a  &ee  gift  of  the  property  of  the 
people  of  this  State. 

No  warrant  authorizing  the  said  Mathew  Trotter  to  enlist 
soldiers  for  either  of  the  regiments  directed  to  be  raised  on  boun- 
ties of  unappropriated  lands  appears  to  have  been  issued;  and 
whatever  may  have  been  his  merits  or  services,  his  situation  in 
that  respect  is  distinguishable  as  less  entitled,  on  the  ground  of 
aztteoedent  stipulation,  to  remuneration  firom  that  of  many  officers 
ui  the  levies,  appointed  to  recruit  for  those  regiments,  who  may 
have  exerted  Aemselves  to  make  the  enlistments  required,  and 
who,  in  pursuit  of  that  object,  may  have  been  subjected  to  con- 
siderable expense,  but  who,  fidling  to  procure  the  requisite  num- 
ber of  men,  were  precluded  fix>m  the  benefits  extended  to  the  corps 
commanded  by  Major  Yan  Buntschoten. 

The  Assembly  passed  the  bill,  but  the  Senate  revised;  conse- 
quently it  did  not  become  a  law. 


Albany,  Marck  27, 1794.  Present — Governor  Clinton;  Yates, 
Chief  Justice;  Lansing,  Justice. 

A  bill  entitied  "^n  act  further  to  amend  an  act  entitled  ^An  act 
for  the  letter  laying  out^  regvUxding  and  "keeping  in  repair  all  common 
and  public  highways  and  private  roads  in  the  counties  of  Ulster^  Orange^ 
Dutchess^  Washington^  Westchester^  Albany  and  Montgomery ^^^^  was 
before  the  .Council  which  adopted  the  following  objections,  viz.: 

The  Council  object  against  the  said  bill  becoming  a  law  of  this 
State,  as  inconsistent  with  the  public  good. 

Because  it  is  manifest  from  experience  that  alterations  of  roads 
and  highways,  after  they  have  been  rendered  commodious  at  the 
pubUc  expense,  are  more  frequentiy  made  to  accommodate  indi- 
viduals through  whose  lands  they  run,  than  for  the  promotion  of 
public  convenience.  By  the  second  section  of  the  existing  law, 
which  this  bill  is  intended  to  amend,  a  salutary  check  is  provided 
against  an  improper  exercise  of  this  power  by  the  comnussionerSi 
in  previously  requiring  a  certificate,  under  the  oath  of  twelve  fine^ 
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sdcccai  :Le  iiilcviz^  icf'tcn^ios.  rec«::ctai  tj  JxBlne  Bfn^nm,  Tiz.: 
Bses29e.  wrya-r^g  a  trss  cr  rcirer  ccmaed  br  Isw  liadi  been 
exec^nal  i£«  Ia y  iLf^  i=.  7s^«es  ^^  rigtis  cooseqpent  of  soch 
eiuaz^ysu^  hecccjss  js  ^zzj^Zcz^l-*  sz-i  ineppalahle  as  a  grant  of 
ligLi.  whezaer  the  grziii  be  iruJe  TrrTTreaiay^T  br  the  Legislatnie 
or  br  an  agect  entrossed  or  enrowered  br  them;  and  the  autho- 
ntj  c^  the  Legislaisre  to  azinul  or  abridge  a  right  is  not  less 
Tcstrained,  where  the  right  is  in  Tirtzie  <^a  special  law,  than  where 
it  is  in  Tirtnedfthegenenl  laws  of  the  land,  or  the  acts  of  parties; 
neither  is  it  sufficient  reason  for  the  exercise  of  sach  authority  that 
the  law  was  passed  in  any  manner  unadrisecB^,  Bj  the  act  ''to 
ascertain  the  limits  and  boundaries  between  the  patents  of  Kaja- 
derosseres,  Half  Moon  and  Clifton  Park,^  passed  the  11th  Maix^h, 
1793,  the  determination  of  the  commissioners  is  to  bind  all  claim- 
ants deriving  title  under  those  patents  respectivel j,  and  the  com- 
missioners having  executed  this  trust  or  power  bj  making  a 
determination,  there  is  now  a  right  in  every  claimant  to  conclude 
every  other  claimant  from  questioning  the  botmdaries  as  deter- 
mined by  the  conuniasioners ;  but  by  the  bill,  "  the  title  of  no 
person,  whomsoever,  claiming  lands  in  the  patents  of  Half  Moon 
or  Clifton  Park,  by  lease  or  purchase,  in  fee  simple,  and  who  did 
not  subscribe  the  agreements  to  petition,  or  the  petitions  to  tbe 
Legislature  for  the  act,  shall  be  bound  or  in  anyways  affected  by 
the  determination  of  the  commissioners,*'  because,  as  it  is  recited 
in  the  bill,  "no  public  notice  was  given  by  the  petitioners  that 
they  would  apply,  or  had  applied  to  the  Legislature  for  the  act. 
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and  for  want  of  sudi  notice  the  lessees  and  puichasers  under  the 
proprietors  of  Half  Moon  and  Clifton  Park,  had  not  an  opporfcu- 
nity  afforded  them  to  show  cause  why  the  prayer  of  the  said 
petitionerB  should  not  be  granted,"  so  that  the  principles  here 
advanced  by  the  Council  are  properly  and  obviously  applicable 
to  the  bill;  they  are  relied  on  as  just:  and  the  Council  do  not 
disoem  it  either  as  unwarrantable  by  the  Constitution,  or  unsalu- 
tftij  in  itself  to  extend  them  even  to  a  case  where  it  might  be 
charged  against  the  persons,  on  whose  prayer  the  law  may  have 
passed,  that  they  haye  deceived  the  Legislature  by  false  sugges- 
tions of  the  injury  or  damage  of  others. 

Because  the  relief  intended  by  the  bill  iapartialj  being  confined 
only  to  persons  claiming  by  lease  or  purchase  in  fee  simple,  whereas 
the  reason  for  the  interference  of  the  Legislature,  as  assigned  in 
the  bill  and  already  stated  is  general,  and  might  with  equal  fitness 
and  justice  apply  to  all  persons  without  discrimination,  as  to  the 
mode  of  title  by  which  they  may  claim. 

Because  the  description  of  the  persons  intended  to  be  reUeved 
13  defective,  it  not  being  to  be  collected  from  the  bill,  with  due 
certainty,  whether  immediate  lessees,  or  purchasers  only,  are  in- 
tended, in  exclusion  of  persons  claiming  as  heirs  or  devisees,  or 
as  personal  representatives  to  lessees  for  years;  or  whether  the 
lessees  or  purchasers  from  original  grantees,  and  the  heirs,  devisees, 
assigns  and  personal  representatives  of  such  lessees  and  purcha- 
sers, in  exclusion  of  persons  claiming  under  original  grantees  by 
title  consisting  throughout  in  descent  or  devise. 

Because  the  bill,  by  leaving  the  determination  of  the  conmiis- 
sioners  still  binding  on  some  claimants,  and  being  silent  whether 
the  determination  shall  bind  these  claimants  as  between  themselves 
only,  may  operate  so  as  not  to  accord  with  equality  of  justice 
between  all  claimants.  This  may  be  exemplified  by  supposing 
the  determination  to  be  in  favor  of  a  person  who  had,  against  a 
peison  who  Tiad  not,  "subscribed  the  agreements  to  petition,  or  the 
petitions  to  the  Legislature  for  the  act;"  the  former  cannot  avail 
himself  of  the  determination  against  the  latter,  but  if,  in  the  con- 
verse of  the  case,  the  latter  could  avail  himself  of  the  determinar 
tion  against  the  former,  it  is  evident  that  then  the  rule  between 
lihese  parties  would  not  be  equal. 
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Notwithstanding  the  objections,  the  Legialataie  passed  llie  faOl 
into  a  law. 


Cmr  OP  New  York,  April  9, 1795.  Present — Governor  Clin- 
ton; Yates,  Chief  Justice;  Benson,  Justice. 

A  bill  entitled  "J.n  act  for  the  better  support  of  the  Oneida^  Orum- 
daga  and  Oayuga  Indians^  and  for  other  purposes  therein  mentioned,^ 
was  before  the  Council,  which  adopted  the  following  objedioBs, 
viz.: 

Because,  by  concurrent  resolutions  of  both  houses  of  the  L^- 
lature  of  the  18th  February,  1794,  "his  Excellency  tbe  Governor, 
was  requested  to  confer  with  the  Indians  then  in  the  city  of 
Albany,  and  to  give  them  the  fullest  assurances  of  the  continued 
friendship  of  the  State  towards  their  brethren,  the  Six  Nations, 
and  that  the  Legislature  will  protect  and  secure  them  in  the  pos- 
session and  enjoyment  of  their  reservations  according  to  the 
agreements  made  with  their  several  nations,  and  were  ready  to 
make  any  further  disposition  thereof  for  their  sole  benefit,  when- 
ever the  wishes  of  their  respective  nations  shall  be  made  known 
for  that  purpose;"  but  by  the  bill  the  annuity  to  be  stipulated  by 
the  agents  to  be  paid  by  the  people  of  this  State,  to  the  Oneida  and 
Cayuga  Indians,  for  the  residue  of  the  reservations  not  appropri- 
ated in  the  manner  specified  in  the  bill,  "shall  not  exceed  an  annual 
interest  of  six  per  cent  on  the  principal  sum,  which  would  arise 
from  the  sale  of  such  residue,  if  the  same  were  sold  at  four  shil- 
lings per  acre;"  and  the  bill,  after  directing  the  Surveyor-General 
to  lay  out  the  tracts  into  lots  for  which  such  annuities  shall  be 
stipulated,  and  to  sell  the  same,  "  provides  that  none  of  the  said 
lots  shall  be  sold  for  less  than  sixteen  shillings  per  acre,"  and  which 
the  Council  also  presume  to  be  not  less  than  the  value  thereoi^  so 
that  the  disposition  to  which  the  agents  are  by  the  bill  authorized 
will  be  a  disposition,  three-fourths  of  which,  at  least,  will  be  for 
the  benefit  of  the  State,  and  consequently  not  a  disposition  for 
the  sok  benefit  of  the  Indians.  The  restrictions,  therefore,  on  the 
agents  in  respect  to  the  amount  of  the  annuities  to  be  stipulated 
by  them,  is  inconsistent  with  the  assurances  contained  in  the  above 
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ledted  resolutioiis,  and  which,  agreeabl  j  to  the  lequests  of  both 
Houses  were  made  to  the  Indians  by  his  Excellencj  the  Goyemor. 

Notwithstanding  the  objections,  the  Legislature  passed  the  bill 
into  a  law. 

July  Ist,  1795,  John  Jay  succeeded  Geoige  Clinton  as  Governor. 
Feb.  5, 1796,  the  Secretary  of  State  made  Clerk  of  the  Council. 


Cmr  OF  New  Tobk,  Mwrch  11,  1796.  Present — Governor 
Jay;  Livingston,  Chancellor;  Lewis  and  Benson,  Justices. 

» 

A  bill  entitled  "^n  act  to  authorize  the  raising  Tnaneys  by  tax  in 
the  dfy  and  county  of  New  York  for  defraying  the  jntbUc  expenseSy^ 
was  before  the  Council,  which  adopted  the  following  objections, 
reported  by  the  Chancellor,  and  amended  by  said  CouncO,  viz.: 

Because  the  second  enacting  clause  of  the  bill  directs  that  the 
said  several  sums  of  money  shall  be  rated  and  assessed  according 
to  the  estate  of  each  respective  person  so  to  be  taxed,  without 
affording  any  rule  whereby  the  valuation  thereof  shall  be  made,  or 
imposing  any  check  on  the  discretionary  exercise  of  tihis  unbounded 
power. 

Because  the  party  taxed  is  left  without  remedy  or  redress 
against  imjust  or  erroneouB  assessments,  but  is  compelled  to  pay 
whatever  sum  the  assessors  shall  direct^  however  exorbitant  or 
oppressive. 

The  Council  cannot  forbear  to  consider  a  law  which  confers 
power  for  the  misapplication  or  abuse  of  which  the  citizen  suffer- 
ing thereby  can  have  no  redress,  as  being  inconsistent  with  the 
spirit  of  a  free  government  and  with  the  public  good. 

Notwithstanding  the  objections,  the  Legislature  passed  the  bUl 
into  a  law. 


ALBAinr,  Fdyruary  10, 1797.    Present — Governor  Jay;  YateS| 
Chief  Justice;  Hobart,  Lansing  and  Benson,  Justices. 

A  bill  entitled  "An  act  for  raising  a  fiarOier  sum  of  money  for 
repairing  Ae  court-house  and  gaol  in  the  county  of  Berhmiar^^  waa 
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before  the  OotDicil,  which   adopted  the  following  objeetionfl, 
reported  by  Justice  Lanamg,  viz. : 

1.  Because  the  mode  of  leyying  and  raising  the  tax  contem- 
plated by  the  bill  contains  no  rule  or  principle  by  which  the  asses> 
sors  are  directed  to  ascertain  the  value  of  the  real  and  personal 
estates  to  be  rated  by  them — affords  no  possible  redress  by  a  revi- 
sion of  the  assessment,  to  the  person  injured,  as  the  valuation  is 
the  mere  expression  of  the  opinion  of  the  assessors,  fhe  accuracy 
or  rectitude  of  which  cannot  be  tested  by  resorting  to  any  detei^ 
minate  object  in  restraint  of  a  corrupt  or  erroneous  exertion  of  the 
p6wers  entrusted  to  them;  thus  subjecting  the  estates  of  tree  dti: 
2sens  to  the  arbitrary  disposition  of  assessors,  and  thereby  impairing 
and  endangering  the  rights  of  private  property,  the  preservation 
whereof  is  among  the  first  objects  of  every  social  contract 

2.  Because  the  mode  so  prescribed  in  the  said  bill  has  been  dis- 
covered experimentally  in  many  instances  to  operate  partially, 
unequally  and  oppressively. 

Notwithstanding  the  objections,  the  Legislature  passed  the  bill 
into  a  law. 


Albany,  March  81,  1797.  Present — Governor  Jay;  Yates, 
Chief  Justice;  Lansing  and  Benson,  Justices. 

A  bill  entitled  "  J.n  act  enabling  ike  Tnayor,  recorder^  aJdermen  and 
commonalty  of  the  cUy  of  Hudson  to  order  the  raising  money  fir 
ffie  payment  of  a  night  waich^^  was  before  the  Council,  which 
adopted  the  following  objections,  reported  by  Justice  Lansing 

viz.: 

Because  the  bill  purports  to  authorize  and  empower  the  mayor, 
recorder,  aldermen  and  commonalty  of  the  city  of  Hudson,  in  com- 
mon council  convened,  to  order  the  raising  a  sum  of  money 
annually  by  tax  on  the  real  and  personal  estates  of  the  freeholders 
and  inhabitants  within  the  limits  therein  described,  without  pre- 
scribing the  mode  of  assessing,  levying  or  coUecting  it;  which  is 
the  more  necessary  as  the  act  establishing  ^the  present  impei&ct 
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Bystem  of  tazation  does  not  comprehend  a  case  of  lihis  descrip- 
tion. 

The  Senate  refused  to  pass  the  bill;  consequently  it  did  not 
beoome  a  law. 


Albany,  April  1,  1797.  Present — Gtovemor  Jay;  Yates, 
Chief  Justice;  Lansing  and  Benson,  Justices. 

A  bill  entitled  "  J.w  act  to  enable  St.  John  Honeywood  to  cantinice 
an  attorney  in  certain  causesj^^  was  before  the  Council,  which  adopted 
the  foflowing  objections,  reported  by  the  Chief  Justice,  viz.: 

Because  the  said  St  John  Honeywood,  at  the  time  of  his  appoint- 
ment and  acceptance  of  the  office  of  clerk  of  the  county  of  Wash- 
ington, was  apprised  that  by  a  law  of  this  State  he  was  inhibited 
from  practising  as  an  attorney  in  any  courts  of  which  he  was 
appointed  clerk;  and  that  he,  by  such  his  acceptance,  made  his 
choice,  and  thereby  relinquished  his  right  of  practising  at  the  bar 
of  those  courts. 

Counselors  and  attorneys  may,  as  vacancies  arise,  be  frequently 
appointed  clerks  of  courts.  Should,  therefore,  this  bill  become  a 
law,  a  precedent  will  be  established  in  similar  cases  to  encourage  a 
suspension  of  the  good  and  beneficial  effects  of  a  law  made  for  the 
wise  purposes  of  guarding  against  the  temptation  and  danger  of 
un&ir  practice. 

The  Assembly  refused  to  pass  the  bill ;  consequently  it  did  not 
become  a  law. 


Albany,  AprU  8,  1797.  Present — Governor  Jay;  Yates, 
Chief  Justice;  Lansing  and  Benson,  Justices. 

A  bill  entitled  ^^An  act  aiiihcriasing  the  mayors  aldermen  andoomF' 
monaltyofihe  city  of  Albany  to  raise  a  mm  of  money  by  tax^Jbrd^ray- 
ing  the  expense  of  lighting  the  lamps  and  for  the  support  of  a  night 
toatAj^  was  before  the  Council,  which  adopted  the  following  objeo* 
tioDfl,  reported  by  Justioe  Lansing,  viz.: 


the  STSlem  cf  laxstioQ 
R&rrcd  it>  fz.  i^  loai  bZ.  jzti  wnxc.  h  wc^sld  now  be  unseaaon- 


f&rfpezs,.  "i^ep^TTSH)  ix.  ^aesni  l£Z  cmtiainrd  Aat  in  tofUDr 


he  had  u>  the  greater  or  less 
s>  ia£Tiiia23  from  audi  lamps  and 

and  new  olgeclB  to 


BeeaasCy  abcocga  aae  pVrM  Vasinffi  of  jcuwmui  of  Ae  dispoBition 
of  iroceTB  grazised  br  iaar  maj  prodsee  sahtfaij  eCEbclB  as  affioid- 
ing  a  means  Ibr  tbe  deSBc&ca  <^  aaj  mia^^Iicadaii,  and  tending  to 
ineseaae  a  piTDper  caitiikn  CI  ibe  pexsoia  entrusted  1^^ 
ment  thera^  jet  the  eatsf£d:ng  this  oarpoa$km  to  publish  an 
aoooont  not  on! j  of  the  leca^^te  azzd  expenditures  of  the  funds 
derired  firm  the  grant  jntended  to  be  made  by  the  bill,  but  also 
of  their  own  proper  inccme,  subjects  the  major,  aldermen  and 
oommonaltj  of  the  citj  of  Alban j  to  a  dutj  not  imposed  on  other 
oorpoialioDS  in  the  State,  the  more  exceptionable  as  it  is  not 
fimnded  on  an  j  imputation  of  misoonduct  in  the  offioeis  of  that 
cofporatum. 

The  Assemblj  lefosed  to  pass  ibe  bill;  oonsequentlj  it  did  not 
become  ft  law. 


AlbastTj  January  2,  1798.  Present — (rovcmor  Jay;  Yates, 
Chief  Justice;  Hobart,  Tanaing  and  Benson,  Justices. 

A  bill  entitled  "An  act  to  vest  certain  powers  in  Aefreihdlden  and 
inhabiiarUs  (^  (he  villages  of  TSxjy  and  Lansi^^ 
poses  therein  meniianed^  was  before  the  Council,  which  adopted  the 
following  objections,  reported  bj  Justice  Lansing,  viz. : 

Because  the  proportion  according  to  which  the  taxes  proyided 
by  the  bill  to  be  raised  within  the  several  villages  of  Lansingbnigh 
and  Troy  are  to  be  assessed  on  the  freeholders  and  inhabitants,  is 
to  be  their  respective  relative  property  or  ability ;  and  those  terms, 
properly  and  ohOity^  being  of  too  various  and  indefinite  import  to 
designate  or  describe  with  due  certainty  the  things,  consideratioDS) 
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or  otiier  matters,  for  wliicli  ti  pezson  is  to  be  aaaessed  or  taxed,  the 
proportion  supposed  bj  the  bill  xmist  remain  equally  nncertaiBi 
aod  the  assessors,  in  apportioning  the  tax  among  the  seyeral 
persons  hy  whom  it  is  to  be  borne,  mil  in  effect  be  left  to  their 
sboolntB  discretion,  for  want  of  a  rule  to  guide  or  control  them, 
and  may  even  suppose  themselyes  authorized  to  assess  a  greater 
portion  or  quota  on  a  person,  in  consideration  of  a  property  in 
lands  not  within  the  limits  of  the  village,  and  no  means  to  detect  or 
oonect  the  abuse.  It  therefore  appears  improper  to  the  Council 
lliat  a  bill  so  defective  in  a  part  so  material  should  become  a  law. 

Notwithstanding  the  objections,  the  Legislature  passed  the  bill 
into  a  law. 


Albany,  January  2,  1798.  Present — Governor  Jay;  Yates, 
Cbief  Justice;  Hobart,  Lansing  and  Benson,  Justices. 

A  bill  entitled  ^^An  ajct  further  to  amend  the  act  entitled  '^n  act  to 
organize  the  militia  of  this  State^^^\y(dA  before  the  Council,  which 
adopted  the  following  objections,  reported  by  Justice  Lansing,  viz. : 

Becaase  the  clause  in  the  bill  which  authorizes  any  forty  of  the 
eDiolled  and  ununiformed  militia  of  a  regiment  to  form  themselves, 
bj  voluntary  association,  with  the  approbation  of  the  commanding 
officer  of  liie  brigade,  into  a  company,  will  probably  tend  to  intro- 
duce and  perpetuate  dissensions  in  regiments,  promote  disorgani- 
zation and  subvert  subordination. 

Because  the  bill  contemplates  the  forming  additional  companies 
m  regiments  already  divided  into  beats,  and  authorizes  the  com- 
manding officer  of  the  regiment  to  assign  the  officers  to  such  addi- 
tional companies  from  those  of  the  regiment;  thus  not  authorizing 
the  commanding  officers  of  regiments  to  exact  &om  the  officers  so 
assigned  additional  duties,  ex  officio,  but  by  devolving  upon  them 
a  right  of  making  permanent  appointments  which  virtually  avoid 
those  made  in  the  mode  pointed  out  by  the  Constitution^  causing 
vacancies  in  the  several  beats  from  which  the  officers  so  assigned 
are  taken,  which  vacancies  must  of  necessity,  for  the  purpose  of 
preserving  the  organization  prescribed  by  the  existing  militia  law, 
be  filled  in  the  usual  constitutional  mode. 
40 
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Because  the  general  policy  of  militar j  arrangem^itSy  combmed 
with  the  consideration  that  it  is  a  power  vested  by  the  existiiig 
militia  law,  requires  that  all  the  subordinate  commands  should  be 
asoertained  and  controUed  by  the  oommander-in^hie^  who,  fiom 
his  situation  and  means  of  acquiring  information  respecting  the 
expediency  of  such  arrangements,  is  more  compet^it  to  direct 
them. 

The  Assembly  refused  to  pass  the  bill ;  consequently  it  did  not 
become  a  law. 


Albaky,  January  26, 1798.  Present — Governor  Jay;  Living- 
ston, Chancellor;  Yates,  Chief  Justice;  Lansing,  Lewis  and  Ben- 
son, Justices. 

A  bill  entitled  "J.n  act  for  the  relief  of  Anna  Breadbake^  was 
before  the  Council,  which  adopted  the  following  objections,  re- 
ported by  Justice  Lansing,  viz. : 

Because  the  grant  intended  by  the  bill  is  not  founded  on  that 
official  inquiry  which  has  been  devised  for  the  wise  purposes  of 
preventing  oppression  on  the  citizen  and  imposition  in  directing 
public  benevolence,  and  contains  neither  a  description  of  the  yalue^ 
extent  of  duration  of  the  estate  alleged  to  have  escheated  to  the 
people  of  this  State;  thus  establishing  a  precedent  which,  in  pro- 
cess of  time,  may  become  dangerous  in  practice  to  the  interests  of 
the  community. 

Because  the  grant  is  not  limited  to  the  estate  whereof  John 
Breadbake  died  seized  or  possessed ;  thus  affording  color  for  ft 
construction  repugnant  to  that  salutary  principle  of  the  commoa 
law,  ibxU  a  mere  right  is  incapable  of  being  transferred  by  granL 

Because  the  bill  purports  to  grant  all  the  right  and  title  of  the 
said  people  o^  in  and  to  all  the  estate  of  the  said  JohnBreadbakio 
Ann,  his  widow,  her  heirs,  and  assigns  forever,  though  it  does  not 
appear  from  the  said  bill  that  the  said  John  Breadbake  hdd  any 
estate  of  inheritance;  thus  rendering  the  said  grant  uncertain  as  to 
its  object,  and  perhaps  discordant  in  its  application  to  the  estate 
which  is  the  subject  matter  of  the  said  bilL 
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The  Assemblj.passed  the  bill,  but  the  Senate  refused ;  conse- 
qiientl  J  it  did  not  become  a  law. 


Albany,  FAruary  2,  1798.  Present — Governor  Jay;  living- 
Bton,  Chancellor;  Yates,  Chief  Justice;  Benson,  Justice. 

A  bill  entitled  "-An  ojct  avihorizing  the  use  of  paper  instead  ofparr^- 
merU  in  certain  legal  proceedings,^^  was  before  the  Council,  which 
adopted  the  following  objections,  reported  by  the  Chancellor,  viz. : 

1.  Because  a  practice  sanctioned  by  the  usage  of  ages  furnishes 
such  a  presumption  in  its  fitvor  as  to  render  any  change  improper 
except  on  the  most  obvious  utility,  and  it  does  not  appear  that 
any  advantage  to  the  public  will  result  or  is  expected  from  the 
change  in  question. 

2.  Because,  xmless  parchment  should,  contrary  to  long  and 
general  opinion  and  experience,  be  deemed  a  more  proper  material 
for  records  than  paper,  the  change  on  that  principle  cannot  be 
ifeceasaiy,  and  the  expediency  of  it  is  rendered  at  least  very  doubt- 
ful by  the  consideration  that  parchment,  to  a  considerable  and 
increasing  amount,  is  manu&ctured  in  the  country,  and  value 
thereof  given  to  a  raw  material  otherwise  of  littie  worth. 

Notwithstanding  the  objections,  the  Legislature  passed  the  bill 
into  a  law. 

February  15, 1798,  John  Lansing,  Jr.,  succeeded  Yates  as  Chief 
Justice.  Li  that  month  James  Kent  was  appointed  a  justice  in 
place  of  Lansing.  On  the  ninth  of  August  following,  John  Cozine 
was  also  appointed  a  Justice  in  place  of  Hobart,  resigned ;  and  on 
the  twenty -seventh  of  the  succeeding  December,  Jacob  Eadclifif 
was  appointed  in  place  of  Cozine,  deceased. 


Albany,  March  23, 1798.    Present — Governor  Jay;  Lansing, 
Chief  Justice;  Lewis  and  Benson,  Justices. 

A  bill  entitled,  "J.n  adrepeaiing  an  act  entitled  ^An  ojctfor  grant- 
ing and  securing  to  John  Fitch  the  sole  right  and  advantage  of  making 
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Q/nd  emj^oying  the  simmboat  hy  him  htdy  invented^  and  fir  other  pur- 
poses^^ "  was  before  the  Council,  which  adopted  the  following  objeo- 
tiona,  reported  by  Justice  Benson,  viz.: 

Because  the  grant  of  the  priyileges  to  Robert  R  liTingston, 
intended  by  the  bill,  supposes  that  the  similar  privileges  which 
were  granted  to  John  Fitch,  by  the  act  thereby  to  be  repealed,  had 
become  forfeited,  whereas  it  doth  not  appear  that  the  &ctB  fix>m 
which  such  forfeiture  is  to  arise  have  been  found  in  some  due 
course  of  law. 

Notwithstanding  the  objections,  the  Legislature  passed  the  bill 
into  a  law. 


Albant,  ifiircA*80,  1798.  Present — Governor  Jay;  Lansing 
Chief  Justice;  Lewis  and  Benson,  Justices. 

A  bill  entitled,  "J.n  act  to  amend  the  act  entitled  ^An  act  fir  sup- 
pressing immorality ^^^^  was  before  the  Council,  which  adopted  the 
foUowing  objections,  reported  by  Justice  Benson,  viz.: 

Because  it  enacts  "that  no  conviction  or  adjudication  which 
shall  hereafter  be  had  under  it^  shall  be  liable  to  be  removed  by 
certiorari  uito  the  Supreme  Court,  but  shall  be  deemed  and  taken  to 
be  final,  to  all  intents  and  purposes  whatever;"  thereby,  in  respect 
to  such  convictions  or  adjudications,  causing  that  transcendent 
power  of  the  Supreme  Court  which  hath  always  been  consideied 
as  inherent  in  it  and  as  indispensable  for  preserving  order  and 
restraining  and  preventing  usurpation  and  oppression,  "the  power 
to  keep  all  inferior  jurisdictions  within  the  bounds  of  their  autho- 
rity" to  cease ;  and  although  in  merely  regulating  the  right  of 
appeal,  mischiefi,  even  iaconsiderable  or  remote,  may  be  admitted 
as  meriting  notice  and  estimation,  yet  that  it  ought  not,  without 
the  most  dear  and  urgent  reasons  of  necessity,  to  be  wholly  taken 
away  in  any  case  or  be  restricted  from  being  pursued  to  that  court 
in  the  last  resort 

Notwithstanding  the  objections,  the  Legislature  passed  the  bill 
into  a  law. 
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AiBAinr,  AprU  2,  1798.  Present — Grovemor  Jay;  Lansing, 
Ofaief  Justice;  Lewis  and  Benson,  Justices. 

The  fbflowing  bills,  viz.:  "  J.n  act  for  raising  money  to  finish  and 
repair  the  oourt-hcuse  and  gaol  in  Queens  county/^  ^^An  ojct  to  aatho- 
rbat  the  raising  a  sum  of  mxmegfar  making  certain  necessary  ojcooTnmo* 
dationsfor  the  gad  and  certain  repairs  far  the  court-house  in  the  county 
cf  Benssdaer  f^  *^An  act  to  raise  a  sum  of  money  for  building  a  court- 
house and  gad  in  Delatvare  county j  and  for  other  purposes  therein  men- 
tioned^^  and  ^^An  act  for  building  a  court-house  and  gaol  in  the  county 
of  Schoharie^^^  were  before  the  Council,  whicb  adopted  certain  ob- 
jecdons,  reported  by  the  Chief  Justice,  as  applicable  to  each,  viz. : 

The  Council  find  themselves  constrained  by  the  same  reasons 
and  principles,  which  on  various  preceding  occasions  compelled 
ihem  to  object  to  former  tax  bills,  to  consider  it  as  improper  that 
the  following  bills  should  become  laws  of  this  State,  to  wit:  The 
bill  entitled  "An  act  to  raise  a  sum  of  money  to  finish  and  repair 
the oourt-house  and  gaol  in  Queen's  county;"  the  bill  entitled  "An 
act  to  authorize  the  raising  a  sum  of  money  for  making  certain 
necessary  accommodations  for  the  gaol,  and  certain  repairs  for  the 
court-house  in  the  county  of  Eensselaer;"  the  bill  entitled  "An 
act  to  raise  a  sum  of  money  for  building  a  court-house  and  gaol 
in  Delaware  county,  and  for  other  purposes  therein  mentioned," 
and  the  bill  entitled  "An  act  for  building  a  court-house  and  gaol 
in  the  county  of  Schoharie;"  being  convinced  that  the  spirit  of 
our  Constitution,  and  of  every  free  government,  demands  that  the 
dtizen  should  be  taxed  by  fixed  rules  and  not  at  the  discretion  of 
any  individual;  they  thiii  it  their  duty  to  reiterate  their  former 
objections. 

^Notwithstanding  the  objections,  the  Legislature  passed  the  several 
bills  into  laws. 


Albany,  AprU  2, 1799.  Present — Governor  Jay;  Livingston, 
Chancellor;  Lansing,  Chief  Justice;  Benson,  Justice. 

A  bill  entitled  "^n  CLCt  to  amend  the  statute  of  limitations,^^  was 
before  the  Council,  which  adopted  the  following  objections,  reported 
by  the  Chancellor,  viz. : 


it  vow  standfli  affoxda 
even  after  the  year 
iTB  ansen  within  fbity 
a  piOBecatioa  after  a 
pniibahl  J  passed  into  the  bands 
bona  ii5e  pcrtaiaezs.  an5  snen  lanmiied  at  their  expoiae  aad 

rZl  jJhnT?  'bt  oakxis  and  geneEally  unjust  and 


f  <m  the  part  of  ^e 
idinquish  its  daims  to  the 
sbanii  be  held  sacred  and  inyio- 


3L  BecssgeibercZnBtdiecM^CTerTlimitaticmof  time,8o£tf 
aa  h  Tcspces  iLe  Ssaae.  JZhwory:  fcr  if  it  is  expedient  now  to 
cxlcDd  ibe  teszs.  ix  ixr  jeazs.  no  man  ean  confide  that  before 
that  penod  ^apaeB  is  rsar  not  be  again  deemed  expedient  to 
exicDd  iL 

The  AmariiT  passed  the  bd,  bat  the  Senate  refused;  oonse- 
qroenilT  it  did  not  become  a  law. 


Albaxt,  Mark  19, 1800.  Present — Governor  Jay ;  Lansing; 
Chief  Jnstioe;  Lewis,  Benam,  Kent  and  Baddifl^  Justices. 

A  bin  entitled  ^An  ad  giving  certaun  pcncen  to  (he  magiMrates  ^ 
Ais  State  in  rdaJtion  to  seamen  in  femgn  aervioe^  was  before  the 
Council,  which  adopted  the  foDowing  objections,  reported  bj  Jus- 
lace  Baddifl^  viz.: 

Because  the  right  to  l^islate  in  this  case  belongs  to  the  Gov- 
ernment of  the  United  States,  and  it  appertains  to  them  to  remove 
any  doubts  or  supply  any  defects  which  maybe  supposed  in  their 
statute  on  this  subject 

The  Assembly  reftised  to  pass  the  bill;  consequently  it  did  not 
become  a  law. 
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AuulSYj  April  8, 1600.  Present — Governor  Jay;  liringston, 
Chancellor;  Benson  and  Kent,  Justices. 

A  bin  entitled  "J.n  actjbr  the  payment  of  certain  officers  of  govern- 
ment^  and  for  other  purposes"  was  before  the  Council,  which  adopted 
the  following  objections,  reported  by  Justice  Kent,  viz. : 

Because  the  allowance  thereby  granted  to  the  Chancellor  and 
Judges  of  the  Supreme  Court,  in  addition  to  their  permanenT;  sala- 
ries, is  temporary  only.  Notwithstanding  the  fluctuations  in  the 
legislative  provision  for  the  salaries  of  those  officers,  and  however 
embarrassing  and  impressive  may  have  been  the  circumstances 
which  have  caused  the  temporary  changes  alluded  to,  yet  the 
Council  find  it  to  be  their  duty  to  remind  the  Legislature  of  those 
principles  of  the  Constitution,  and  those  great  maxims  relative  to 
the  independence  of  the  judiciary  department,  which  general  expe- 
rience has  proved  to  be  essential  to  the  public  good. 

The  Council  are  sensible  that  it  is  a  matter  entirely  of  legislative 
discretion  to  determine  and  fix  the  adequate  compensation  to  the 
Chancellor  and  Judges,  but  when  the  Legislature  has  exercised  its 
discretion  and  ascertained  the  compensation,  the  reason  of  the  Con- 
stitalion  then  applies,  and  requires  such  compensation  to  be 
permanently  established,  by  ordaining  that  the  Chancellor  and 
Judges  should  hold  their  offices  during  good  behavior.  The  Con- 
stitution evidently  intended  to  make  them  independent,  but  that 
intention  will  be  greatly  frustrated  and  the  tenure  of  their  offices 
essentially  affected,  if  they  are  to  depend,  either  in  the  whole  or  in 
part,  for  their  necessary  support  upon  the  aimual  pleasure  of  a 
single  branch  of  the  Legislature. 

Whatever  compensation,  therefo^,  in  addition  to  that  allowed 
by  the  act  of  the  11th  April,  1792,  is  deemed  requisite  (and  the 
•bill  is  itself  evidence  of  the  sense  of  the  Legislature,  that  the 
allowance  in  that  act  is  incompetent),  ought  to  be  equally  perma* 
nent,  as  being  equally  within  the  reason  of  that  law. 

It  is  proper  that  those  persons  who  may  from  time  to  time  be 
caDed  to  renounce  the  lucrative  pursuits  of  private  business,  and 
to  devote  the  best  part  of  their  lives  exclusively  to  the  public 
service,  may  know,  with  reasonable  certainty,  upon  what  to  de- 
pend; their  requisite  independence,  as  intended  by  the  Coilstitu* 


820  Thx  Council  of  Bbvisiqn. 


tioii,  can  obIj  result  fiom  a  pemiaiientpTOYision  for  their  rapport^ 
and  6om  a  permanent  tennie  in  their  offices. 

The  bill,  therefore,  by  detennining  what  the  compensation  to 
the  Chancellor  and  Judges  ou^t  to  be,  and  by  malring  the  same 
temporary  only,  is  inconsistent  wtth  the  spirit  of  the  Constitution 
as  wdl  as  with  the  obvious  dictates  of  the  public  good. 


Notwithstanding  the  objections,  the  Legislature  passed  the  bill 
into  a  law. 


Albany,  Februan/  27,  1801.  Present — Governor  Jay;  Lan- 
sing, Chief  Justice;  Benson,  Justice. 

A  bill  entitled  "An  act /or  establishing  and  regulating  a  ferry  aavsi 
the  Hudson  river ^  between  the  town  of  Mount  Pleasant^  in  Ae  county 
of  Westchester^  and  Clarkstown^  in  the  county  of  BockUmd^  was  be- 
fore the  Council,  which  adopted  the  following  objections,  reported 
by  the  Chief  Justice,  viz.: 

Because  the  bill  purports  to  grant  the  ferriage  exdusively  with- 
in certain  limits  on  the  Hudson  river,  in  restraint  of  the  rights 
of  p^sons  who  may  hold  lands  within  such  limits,  of  using  the 
waters  of  a  navigable  river;  and  it  does  not  appear  that  the  usual 
notifications  jHreoeding  the  bringing  in  bills,  by  which  private 
rights  may  be  affected,  have  been  published  in  this  instance;  and 
for  aught  appears  to  the  contrary,  this  bill,  if  passed  into  a  law, 
ill  its  operation  may  prejudice  claims  to  a  like  exclusive  right  to 
some  portion  of  the  shores  of  the  Hudson  river,  comprised  in  the 
limits  described  in  the  bilL 

The  Assembly  passed  the  bill,  but  the  Senate  reftised;  conse- 
quently it  did  not  become  a  law. 


Albany,  March  80, 1801.  Present — Governor  Jay;  Lansing, 
Chief  Justice;  Lewis  and  Radcliff,  Justices. 

A  bill  entitled  "An  act  aiUhorizing  John  Marshall  and  OiB^eri 
Brown  to  erect  a  rmU-dam  and  grist-mills  across  and  vponMUareekn 
in  the  town  of  Bye,  and  county  of  Westchester,  and  *>  enable  oerkun 
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penma  inkrested  in  lands  cantigucus  therdo^  to  aaaent  to  the  aams^^  was 
be&ie  the  Ooxmcil,  which  adopted  the  following  objectioiis,  re- 
ported bj  the  Chief  Justice,  viz. : 

Becatise  the  bill  purports  to  yest  a  power  in  trostees  to  dispose 
of  the  real  estate  of  the  minors  named  in  it^  in  fee,  either  as  a 
mere  accommodation  to  others,  or  with  intent  to  promote  the  inte- 
rests of  those  minors,  which,  in  either  altematiye,  is  repugnant  to 
tlie  salutary  policy  of  the  law  restraining  in&nts  £rom  alienating 
their  real  estates,  and  which  ought  to  render  their  consent  to  an 
alienation  by  trustees  equally  unavailing. 

Because  it  is  of  much  greater  importance  to  the  public  that  the 
estates  of  in&nts  should  be  preserved  xmimpaired,  than  that  specu- 
lative or  even  solid  advantages  should  be  obtained  for  some  of 
them,  at  the  expense  of  endangering  the  uniform  operation  of  a 
role,  the  strict  observance  of  which  is  so  well  calculated  to  inspire 
the  confidence  of  parents  that  the  estate  they  transmit  by  inherit- 
snee  or  devise  to  their  infSuit  children  are  protected  fix)m  being 
divested  by  the  firaud  or  indiscretion  of  those  to  whose  care  their 
interests  are  intrusted  during  their  minority;  but  the  interference 
of  the  Legislature  for  purposes  of  that  kind  are  the  more  danger- 
ens,  as  the  real  intent  may  be  so  masked  as  to  render  it  imprac- 
ticable to  discriminate  between  the  ostensible  and  latent  motives 
which  prompted  an  application  for  their  interposition. 

Notwithstanding  the  objections,  the  Legislature  passed  the  bill 
into  a  law. 


Albant,  March  81, 1801.  Present — Governor  Jay ;  Tjansing, 
Chief  Justice;  Lewis,  Benson  and  Baddif^  Justices. 

A  bill  entitled  "J.n  act  ccncermng  the  proof  of  deeds  and  convey' 
(mces,^^  was  before  the  Council,  which  adopted  the  following  objec- 
tions, reported  by  the  Chief  Justice,  viz.: 

Because  its  provisions  are  calculated  to  weaken  the  security  of 
titles  to  real  estates,  by  vestmg  a  power  to  take  prooft  and  acknow* 
ledgmeDjs  of  the  execution  of  conveyances  in  a  number  of  offices^ 

41 
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dispersed  not  only  throagli  eveiy  oonnly  of  this  StatOi  but 
thiongli  the  whole  extent  of  the  United  States,  whose  signataies 
and  official  characters  mnst,  of  necessity,  in  many  inHtancefl,  be 
totally  nnknown  to  the  recording  officers ;  and  hence  pnt  it  entirely 
oat  of  their  power  to  distinguish  forged  from  genuine  certificates 
of  such  proo&  or  acknowledgments. 

Because,  as  forgeries  committed  out  of  the  State  are  not  offenses 
punishable  by  its  laws,  the  perpetrators  of  acts  of  that  kind  may 
perfect  them  by  proof  or.  acknowledgment,  without  being  obliged 
to  expose  themselves  to  be  apprehended  and  punished  within  it, 
in  case  of  detection;  and  thus  the  principal  agents  in  the  commis- 
sion of  forgeries  may  escape  with  impunity. 

Because  the  judicial  officers  of  the  other  States  are  not  punish- 
able for  mal  or  corrupt  conduct  in  the  execution  of  this  trusty  nor 
can  they  be  compelled,  by  legal  process,  to  appear  in  the  courts 
of  this  State  for  the  purpose  of  disproving  any  act  falsely  imputed 
to  them;  which  will,  in  a  great  measure,  render  the  recording  of 
conveyances,  although  they  should  be  forged,  under  certain  cir- 
cumstances, decisive  as  the  destruction  or  concealment  of  those 
conveyances  leave  the  records  thereof  to  be  used  as  evidence  of 
their  having  existed,  and  may  preclude  the  possibility  of  an  in- 
spection of  the  original,  and  the  circumstances  derived  from  that 
source  which  frequently  expose  forgeries  to  effectual  detection. 
This  objection  also  extends,  in  a  degree,  to  the  judges  of  the 
Supreme  Court  of  the  United  States,  although  all  recording  and 
other  officers  of  the  State,  are  bound  to  take  notice  of  their  ap- 
pointments, but  from  the  smallness  of  their  number  and  the  noto- 
rieiy  of  their  public  characters,  such  extensive  evils  are  not  to  be 
apprehended,  although  it  would  be  more  consistent  with  the  pre- 
cautions devised  in  suppression  of  firaud,  in  other  parts  of  the  bill, 
to  oblige  all  grantors  residing  in  the  United  States  to  have  their 
conveyances  proved  or  acknowledged  within  this  State,  before  the 
same  should  be  permitted  to  be  entered  of  record. 

Because  the  prohibition  to  record  deeds,  other  than  such  as  have 
been  proved  or  acknowledged  in  the  mode  prescribed  by  the  bill, 
is  Uable  to  doubts  whether  it  does  not  render  all  the  proo&  or 
acknowledgments  of  deeds  taken  prior  to  the  1st  day  of  May, 
1797,  and  not  actually  recorded  nugatory  and  of  con^equenoe^ 
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incapable  of  being  used  in  evidence  merely  on  the  credit  of  such 
proo&  or  acknowledgments,  as  well  as  divesting  the  persons  enti- 
tled to  the  estates  conveyed  by  such  deeds,  of  a  right  they  had 
acquired  mider  the  then  existing  laws,  of  having  them  entered  on 
the  records;  an  operation  the  more  injurious  to  persons  holding 
under  such  conveyances,  as  it  leaves  them  destitute  of  the  evidence 
on  which  they  have  long  depended  in  that  security,  which  a  con- 
sciousness of  having  perfected  their  conveyances,  in  the  mode 
required  by  law,  could  not  fail  to  inspire,  and  which  evidence 
they  may  now  be  unable  to  replace,  in  consequence  of  lapse  of 
time  and  the  death  or  absence  of  the  parties  and  witnesses. 

Because  it  necessarily  makes  it  the  duty  of  the  recording  officers 
to  decide  on  the  authenticity  of  a  certificate,  purporting  that  a 
deed  had  been  duly  proved  before  the  mayor  of  the  city  of  Lon- 
don, and  that  without  any  means  derived,  either  from  the  annexa- 
tion of  the  city  seal  or  otheryrise,  of  knowing  or  ascertaining  his 
handwriting;  and 

Because  the  more  the  number  of  the  officers  to  prove  deeds  is 
increased,  the  more  facility  to  forgery  will  be  given,  and  the  more 
will  the  means  of  detecting  and  checking  that  dangerous  and  pre- 
vailing offense  be  diminished. 

As  the  foregoing  objections  apply  to  the  bill  entitled  "An  act 
conceming  mortgages,"  the  Council  object  to  the  same  for  the  like 
leasons. 

The  Assembly  refiised  to  pass  the  bill  entitled  "An  act  concem- 
ing the  proof  of  deeds  and  conveyances,"  and  also  the  bill  entitled 
"An  act  conceming  mortgages; "  consequently  neither  of  the  said 
bills  became  laws. 


Albany,  Apnl  7,  1801.  Present — Governor  Jay;  Lansing, 
Chief  Justice;  Lewis  and  Radcliif,  Justices. 

A  bill  entitled  "J.n  cust  authorizir^  Masters  in  Chavjcery  to  appoint 
guardians  far  infants,^^  was  before  the  Council,  which  adopted  the 
following  objections,  reported  by  the  Chief  Justice,  viz: 

Because,  although  the  attainment  of  the  principal  object  of  the 
bin  is  calculated  to  promote  the  public  convenience,  it  is  not  suffi- 
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cientlj  pioyisioiial ;  the  bonds  directed  to  be  given  bj  the  goaidians 
for  the  faithfcd  diachai^  of  their  duty,  are  not  ordered  to  be  filed 
in  any  permanent  public  office  for  safe  keeping,  but  remaining  in 
the  hands  of  the  masters  as  a  mere  official  personal  trust,  will  be 
carried  with  them  to  whatever  place  they  may  remove  within  this 
State,  and  in  case  of  their  migration  from,  and  death  out  o^  this 
State,  these  bonds  and  other  papers  would  pass  into  the  hands  of 
their  executors  and  administrators,  £:>r  whose  care  and  fidelity 
there  cannot  be  adequate  security,  and  who  may  be  in  situations 
not  conveniently  accessible  to  the  parties,  nor  within  the  jurisdic- 
tion of  our  courts. 

Because  the  reference  to  analogous  cases  for  the  purpose  of 
ascertaining  the  masters'  fees,  is  too  vague  to  afford  a  definite  rule 
to  prevent  embarrassments  to  the  masters,  and  protect  the  citizens 
applying  for  their  interposition  from  oppressive  exactions. 

The  Senate  refused  to  pass  the  bill;  consequently  it  did  not 
become  a  law. 

July  Ist,  1801,  George  Clinton  succeeded  Jay  as  Governor, 
October  28, 1801,  Morgan  Lewis  succeeded,  as  Chief  Justice,  Lan- 
sing, who,  on  the  21st,  had  been  appointed  Chancellor  in  place  of 
Livingston,  resigned.  On  the  8th  of  January,  1802,  Brockholst 
Livingston  was  appointed  a  Justice  in  place  of  Lewis,  and  Smith 
Thompson  in  place  of  Benson. 


Albany,  April  8,  1802.  Present — Governor  Clinton;  Lan- 
sing, Chancellor;  Lewis,  Chief  Justice;  Kent  and  Baddifl^  Jus- 
tices. 

A  bill  entitled  ^^An  act  declaring  caiam  waters  in  the  counties  cf 
Steuben  and  Chenango  to  be  public  highways^  and  repealing  part  of  the 
act  entitled  ^An  act  to  regulate  highuxiys^^ "  was  before  the  Council, 
which  adopted  the  following  objections,  reported  by  Justice  Bad- 
cliff,  viz.: 

Because  the  said  bill  declares  that  certain  waters  and  streams 
within  the  county  of  Steuben  shall  become  public  highways,  when 
the  lands  under  the  said  waters  and  streams  have  already  been 
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ceded  by  this  State  to  the  Commonwealth  of  Massachiisetts,  with- 
out any  leservation,  and  become  the  private  property  of  indi- 
viduals; and  the  said  bill  does  not  provide  any  compensation  or 
equivalent  to  the  persons  whose  rights  would  be  thereby  aflfected: 
and  because  it  is  inconsistent  with  the  spirit  of  the  Constitution, 
and  agaiost  the  public  good  that  any  citizen  should  be  deprived 
of  his  property  for  pubUo  purposes,  without  a  just  equivalent  or 
compensation  therefor. 

The  Assembly  refused  to  pass  the  bill;  consequently  it  did  not 
become  a  law. 


Albany,  March  26,  1803.  Present — Governor  Clinton;  Lan- 
sing, Chancellor;  Kent  and  Sadcliff,  Justices. 

A  biU  entitled  "  J.n  act  to  amend  an  ad  entitled  ^An  act  txmcerning 
Ae  reoovery  of  dAts  and  demands,  to  the  valve  of  ten  pounds,  in  the 
dty  of  New  Yark^  passed  the  16*  of  F(bnuxary,  VlVl,^^  was  brfore 
the  CouncU,  which  adopted  the  following  objections,  reported  by 
the  Chancellor,  viz. : 

Because,  although  the  first  section  of  the  said  bill  purports  to 
authorize  the  appointment  of  five  additional  justices,  and  to 
empower  them  individually  to  hold  a  court  in  their  respective 
wards;  to  issue  process;  to  hear,  try  and  determine  all  actions 
tAich  the  justices  rnentioned  in  the  thereby  intended  to  be  amended  act, 
mght  or  could  do;  to  issue  executions,  and  to  hold  and  exercise  aU 
^  power  and  authority  which  said  justices,  or  any  two  of  them,  are  by 
^  said  act  authorized  to  eocercise,  the  biU  is  entirely  unprovisional 
88  to  the  mode  in  which  some  of  the  essential  powers  of  a  court 
are  to  be  exercised;  for  the  present  justices  are  directed  to  grant 
process  under  a  seal  to  be  devised  by  th^n,  and  through  the 
agwwy  of  a  clerk  to  be  appointed  by  them,  whose  duty  it  is  "to 
docket  or  register  all  summonses,  warrants  and  executions,"  and  to 
make  "proper  entries  of  all  acts,  orders,  dismissions,  decrees, 
judgments,  adjournments  and  proceedings  of  the  said  court,  and 
the  substance  of  the  plaintiff's  charge  or  demand,  and  the  defend-, 
anfs  plea;  to  make  indorsements  on  executions,  receive  all  fees," 
and  pay  them  to  the  justices;  and  which  registers  are,  by  the 
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dghteenth  Section  of  the  said  act,  made  legal  eridenoe  of  the  acts 
and  proceedings  of  the  said  court  Hence,  if  the  clerk  of  the 
present  court  is  intended  also  to  be  the  clerk  of  the  additional 
justices,  it  would  impose  upon  him  the  impracticable  duty  of  ^ 
attending  six  different  courts  sitting  at  the  same  time  and  at 
different  places;  but  if  a  right  could  be  deduced  by  implication, 
as  existing  in  each  of  the  said  justices,  to  devise  a  seal  and  appoint 
a  derk  for  his  pecxdiar  court,  it  would  be  totally  inconsistent 
with  other  parts  of  the  bill,  as  the  fees  for  all  the  services  to  be 
performed  by  the  derk  under  the  existing  law,  so  far  forth  as 
respects  the  courts  of  the  additional  justices,  are  abolished,  and 
of  consequence,  no  reasonable  inducement  exists  to  their  perfor- 
mance. 

Because,  although  justices  generally  exercise  concurrent  juris- 
diction coextensive  with  the  counties  for  which  they  are  appointed, 
such  power  vested  in  the  additional  justices,  might  lead  to  vex 
and  oppress  the  inhabitants  of  the  city  of  New  York,  living  in 
the  compact  parts  thereof,  as  the  plaintiff  must  of  necessity  exer- 
cise the  right  of  electing  the  court,  and  the  defendants  may  thus 
be  compelled  to  pass  several  of  the  other  tribunals  at  their  doors, 
and  to  attend  at  places  inconvenient  and  remote  with  their  wit- 
nesses; an  inconvenience  which  will  be  occasionally  felt  by  all, 
but  in  a  greater  degree  by  the  inhabitants  in  the  southern  parts  of 
the  said  dty. 

Because,  by  the  said  bill,  it  is  intended  to  repeal  the  seventeentli 
section  of  the  act  first  above  mentioned,  whereby  the  justices  of 
the  present  court  in  the  said  city  would  be  deprived  of  a  great 
part  of  the  compensation  now  allowed  them  for  their  services ;  and 
also  that  by  the  said  bill,  new  justices  are  directed  to  be  appointed 
in  the  fourth,  fifth,  seventh,  eighth  and  ninth  wards  of  tiie  said 
dty,  invested  with  equal  and  concurrent  jurisdiction  throughout 
the  said  city,  with  the  present  justices'  court,  in  all  the  cases  men- 
tioned in  the  said  act;  and  it  is  provided  by  the  said  bill  that  each 
of  the  said  justices  in  the  said  wardsshall  be  entitied  to  receive  fees 
equal  in  amoimt  to  those  which  the  two  justices  required  to  hold 
the  present  court,  would  be  entitied  to  recdve  for  the  same  services, 
whereby  the  compensation  of  the  several  justices  of  the  present 
court  would  be  still  further  diminished  and  reduced  bdow  the 
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oompensatLon  allowed  to  the  seyeral  justices  to  be  appointed  in 
the  said  wards,  when  at  the  same  time  the  justices  of  the  present 
court  are  invested  with  superior  powers,  and  an  unlimited  juris- 
diction in  certain  cases  in  which  the  justices  in  the  said  wards 
wcrald  haye  no  jurisdiction. 

The  Legislature  refused  to  pass  the  bill;  consequently  it  did  not 
become  a  law. 


Albany,  April  5,  1803.  Present* — Governor  Clinton;  Lan- 
sing, Chancellor;  Kent,  Justice. 

A  bill  entitled  "An  act  Jbr  graiUing  and  securing  to  Philo  Norton 
ihe  sok  right  and  advantage  of  erecting  and  employing^  for  a  Umited 
tme^  machines  for  carding  wool  and  spinning  flax  and  hemp  within 
certain  ooaimiies  within  this  JSlatej^  was  before  the  Council,  which 
adopted  the  following  objections,  reported  by  the  Chancellor,  viz.: 

Because  it  purports  to  vest  in  Philo  Norton  "the  sole  and 
exclusive  right  and  privilege  of  erecting,  using  and  employing 
machines  for  carding  and  spinning  wool  and  spinning  flax  and 
hemp''  in  the  counties  therein  mentioned,  without  a  particular 
reference  to  the  specification  of  the  machinery  described  in  its 
preamble ;  thus  restraining  ihe  exertions  of  ingenuity  and  circum- 
scribing the  eflEbrts  of  industry,  objects  which  peculiarly  merit 
public  patronage. 

The  Senate  refused  to  pass  the  bill ;  consequently  it  did  not 
become  a  law. 

February  8, 1804,  Ambrose  Spencer  was  appointed  a  Justice  in 
place  of  Jacob  Raddiff,  resigned. 


AlbAkt,  April  4,  1804.  Present — Governor  Clinton;  Lewis, 
Chief  Justice;  Kent^  Livingston,  Thompson  and  Spencer,  Justices. 

A  bill  entitled  "An  act  relative  to  the  dection  of  charter  officers  in 
Ae  cify  of  New  Torh^^^  was  before  ihe  Council,  which  adopted  the 
following  objections,  reported  by  Justice  Kent,  viz. : 
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Because  the  bill  contains  important  alterations  in  &e  charter  of 
the  said  city;  and  it  not  appearing  in  the  bill,  by  recital  or  othe^ 
wise,  that  the  same  were  made  upon  the  application  or  -with  the 
consent  of  the  parties  interested,  it  is  to  be  intended  that  they  are 
made  without  such  application  or  consent;  and  although  it  be 
granted  that  such  an  interference  would  be  justified  by  some 
strong  public  necessity,  it  is  not  to  be  presumed  by  the  Council 
that  any  such  necessity  exists  in  the  present  case,  as  none 
are  recited  in  the  bill  or  appear  fix)m  the  provisions  in  it;  and 
it  has  been  considered  as  a  settled  and  salutary  principle  in 

„»  goven»>».,  ih..  in  Jl  o»e. -here  fl»  oZ^  P"L  «f 

law  affords  a  competent  remedy,  charters  of  incorporation  con- 
taining grants  of  personal  and  municipal  privileges  were  not  to  be 
essentially  affected  without  the  consent  of  the  parties  concerned. 

Notwithstanding  the  objections,  the  Legislature  passed  the  bill 
into  a  law. 

July  1st,  1804,  Morgan  Lewis  succeeded  George  Clinton  as 
Governor;  on  the  second,  James  Kent  succeeded  Lewis  as  Chief 
Justice ;  and  on  the  same  day  Daniel  D.  Tompkins  succeeded  Kent 
as  Justice. 


Albakt,  November  6, 1804  Present — Governor  Lewis;  Lan- 
sing, Chancellor;  and  Spencer,  Justice. 

A  bill  entitled  "J.n  o/ct  ooncernirig  ISbels^^  was  before  the  Council, 
which  adopted  the  following  objections,  reported  by  the  Chancel- 
lor, viz.: 

Because  the  bill,  making  no  discrimination  with  respect  to  the 
nature,  tendency  or  intent  of  the  libel,  is  calculated  to  subject 
men  in,  or  candidates  for,  office  to  wanton  and  useless  obloquy  to 
have  their  mental  foibles  or  corporal  infirmities  exposed,  dis* 
torted  and  exaggerated,  although  such  foibles  or  infirmities  may 
neither  detract  from  the  integrity  of  their  moral  or  political 
characters,  firom  the  rectitude  of  their  official  conduct^  or  from 
their  ability  to  discharge  the  duties  of  the  places  they  fill  or  are 
candidates  for,  beyond  which  the  public  cannot  have  any  f»w«^<^^^ 
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interest  tliat  can  possibly  be  promoted  by  the  publication  described 
in  the  bill;  thus  leaying  llie  feelings  of  private  citizens  sheltered 
by  the  salutary  restraints  of  the  existing  laws,  and  abandoning 
those  of  the  pubHc  functionaries  to  the  merciless  laceration  of 
maUoe  and  revenge,  and  permitting  fsictious,  turbulent  or  discon- 
tented individuals  to  awe  and  humble  the  spirit  of  officers  disposed 
to  disdiarge  their  duty  faithfully,  and  whose  independence  and 
lespectabilily  it  is  of  the  utmost  importance  to  the  community 
effectually  to  preserve,  holding  them  only  responsible  for  the 
legitimate  ex^cise  of  the  powers  entrusted  to  them  for  the  public 
good. 

The  Assembly  refused  to  pass  the  bill;  consequently  it  did  not 
become  a  law. 


AiiBAinr,  Fd/ruary  25, 1805.  Present — Governor  Lewis ;  Lan- 
sing, Chancellor;  Kent,  Chief  Justice;  Spencer,  Justice. 

A  bill  entitled  "  J.n  ojct  to  enable  the  redor,  church  wardens  and 
vestrymen  of  SL  Anvils  church  of  the  town  of  Brooklyn  to  sell  their 
faT9(magehaaae  and  hts  of  grcurid  thereto  apper^^ 
therein  mentumed^^^  was  before  the  Council,  which  adopted  the  fol- 
lowing objections,  reported  by  the  Chancellor,  viz.: 

1.  Because  the  bill  contains  no  intimation  whence  the  disability 
of  the  rector,  church  wardens  and  vestrymen  therein  described, 
to  sell  and  convey  the  property  they  are  supposed  to  hold  origi- 
nates; thus  leaving  it  to  operate  in  affirmance  of  any  estate  they 
may  assume  to  grant  or  in  avoidance  of  any  legal  restraints  which 
may  have  been  imposed  on  an  absolute  alienation. 

2.  Because,  although  £rom  the  provisions  of  the  bill  it  is  to  be 
inferred  that  the  said  rector,  church  wardens  and  vestrymen 
therein  described  are  incorporated,  it  does  not  appear  that  appli- 
cation has  been  made  by  them  under  their  common  seal  for  the 
alteration  of  corporate  rights  which  may  be  vested  in  them. 

Notwithstanding  the  objections,  the  Legislature  passed  the  bill 

into  a  law. 
42 
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ALBAinr,  March  21, 1805.  Present — Goremor  Lewis ;  Lansingy 
Ghanoellor ;  Kent,  Chief  Justice ;  Spencer  and  Thompson,  Justices. 

A  bill  entitled  "J.n  cxtfor  the  rdiefqf  Nathanid  Shaler  and  oAen^^ 
was  before  the  Council,  which  adopted  the  following  objections, 
reported  by  the  Chief  Justice,  viz.: 

1.  Because,  the  bill  not  only  enables  Nathaniel  Shaler,  therein 
named,  to  complete  the  contracts  of  sale  which  he  had  made  prior 
to  the  death  of  William  Constable,  by  virtue  of  a  power  of  attorney 
from  him,  but  to  proceed  xmder  the  said  power  and  sell  the  residue 
of  the  lands  therein  specified  and  which  are  stated  in  the  bill  to 
belong  to  William  Constable,  son  of  the  said  William  Constable, 
deceased,  and  who  is  now  an  in&nt  imder  the  age  of  twenty-one 
years;  thereby  absolutely  disposing  of  the  real  estate  of  the  said 
minor,  contrary  to  the  just  rights  of  property  and  the  general  prin- 
ciples of  law. 

2.  Because,  if  it  be  deemed  necessary  that  the  real  estate  of  the 
said  minor  should  be  sold,  it  ought,  at  least,  to  be  done  under  the 
direction  and  at  the  discretion  of  the  Court  of  Chancery,  so  that 
the  respective  interests  of  all  parties  concerned  might  be  duly 
examined,  adjusted  and  secured. 

The  Senate  reused  to  pass  the  biU ;  consequently  it  did  not 
become  a  law. 


Albany,  March  30,  1805.  Present — Governor  Lewis ;  Kent| 
Chief  Justice;  Thompson  and  Spencer,  Justices. 

A  bill  entitled  "J.n  act  to  inoorporaie  the  trustees  of  the  marine  hos- 
pital in  the  city  of  New  Tork"  was  before  the  Council,  which  adopted 
the  following  objections,  reported  by  Justice  Spencer,  viz.: 

1.  Because  the  said  biU  having  for  its  object  the  incorporation 
of  certain  persons  therein  named  holding  offices  in  this  State,  and 
their  successors  in  office,  for  the  purpose  of  carrying  into  effect  the 
intentions  of  Bobert  Bichard  Bandall,  deceased,  and  who,  as  it 
appears  by  the  recitals  of  the  said  bill,  by  his  last  will  and  testa> 
ment,  devised  and  bequeathed  the  residium  of  his  estate  to  the  said 
persons  intended  to  be  incorporated  in  trust  to  receive  the  rents, 
issues  and  profits  thereof,  and  to  apply  the  same  to  building  on 
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some  eligible  part  of  the  land  whereon  the  testator  resided  at  the 
time  of  his  decease,  an  asylum  or  marine  hospital  to  be  called 
"The  Sailor's  Snng  Harbor,"  and  there  being  no  provisions  in  the 
said  biU  for  continuing  the  description  of  the  said  hospital,  pur- 
Buatit  to  the  wishes  of  the  testator,  his  said  will  in  that  respect  is 
needlessly  defeated. 

2.  Because,  it  appears  by  the  recitals  to  the.  said  bill  that  the 
rents,  issues  and  profits  of  the  testator's  estate  were,  by  the  said 
will,  to  be  appropriated  for  the  purpose  of  maintaining  and  sup- 
porting aged,  decrepid  and  worn-out  sailors,  as  soon  as  the  said 
trustees,  or  a  majority  of  them,  should  judge  the  said  proceeds 
would  support  fifty  of  such  sailors  and  upwards ;  yet,  without  any 
suggestion  that  the  said  proceeds  of  the  testator's  estate  will  not 
be  sufficient  in  a  short  period  to  effectuate  the  objects  of  his  charity, 
the  third  section  of  the  said  bill  authorizes  the  said  trustees  to 
apply  the  said  proceeds  for  the  purposes  expressed  in  the  said  will 
as  soon  as  they  shall  deem  it  expedient  so  to  do,  although  the 
fonds  arising  &om  the  said  estate  may  not  be  adequate  to  the  sup- 
port of  fift;y  sailors ;   and  thus  the  said  will  of  the  testator  is 
defeated  in  an  essential  part  thereof,  contrary  to  the  received 
axiom  that  he  whose  right  it  is  to  give,  has  a  right  to  modify  his 
gift  as  he  sees  fit    If  the  will  of  the  deceased  is  thus  controlled 
and  altered  by  the  Legislature,  it  must  be  obvious  that  persons 
disposed  to  bestow  their  estates  for  laudable  and  charitable  pur- 
poses, under  limitations  and  plans  of  their  own  devising,  will  be 
prevented  by  the  example  of  the  present  bill,  should  the  same 
become  a  law :  and  thereby  will  be  destroyed  incentives  the  most 
poweirflil  and  operative  to  the  extension  of  charity  and  the  allevia- 
tion of  the  sufferings  of  humanity. 

The  Assembly  refused  to  pass  the  bill ;  consequently  it  did  not 
become  a  law. 


Albany,  January  28,  1806.  Present — Governor  Levns;  Lan- 
sing, Chancellor;  Kent,  Chief  Justice;  Thompson  and  Spencer, 
Justices. 

A  bill  entitled  "-4n  act  suppleTnentary  to  the  act  entitled  ^An  act 
declaring  the  crimes  punishable  with  death  or  with  imprisonmerU  in  the 
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SuUsPriaorij  andjbr  other  purposes j^^^  was  before  ibe  Council,  wbkli 
adopted  the  follo?nng  objectionfl|  reported  by  Justice  Spenceri 
viz.: 

1.  Because  the  seoond  section  directs  the  punishment  of  certain 
classes  of  convicts  with  death  and  dissection,  for  a  mere  escape 
unattended  with  personal  injury  or  violence  to  any  individual ; 
thus  subjected  an  effort,  prompted  by  the  love  of  liberty,  and 
which  furnishes  no  evidence  of  moral  turpitude  or  incorzigible 
depravity,  to  the  most  terrific  sanction  found  in  the  criminal  code 
of  this  State;  applying  the  mayimum  of  punishment  to  an  offeDse 
much  inferior  in  atrocity  to  that  for  which  the  imprisonment  was 
originaUy  incurred,  and  destroying  the  relative  proportion  between 
crime  and  punishment,  by  blending  in  an  indiscriminate  daas  the 
convict  who  merely  attempts  to  elude  the  justice  of  the  law,  and 
the  murderer  whose  malignity  the  safety  of  the  community  may 
require  should  be  pronounced  unworthy  to  live. 

2.  Because  the  fourth  section  does  not  distinguish  between  the 
setting  fire  to  a  dwelling-house,  by  which  life  as  well  as  property 
may  be  endangered,  and  the  burning  an  out-house  only;  and  yet  a 
variety  (rf  drciunstances  tuuiToidably  o<»Tming  may  create  a  great 
disparity  in  the  crimes. 

8.  Because  the  punishment  of  death,  authorized  by  the  said 
fourth  section,  could  not  fail  of  being  un£Eivorable  to  the  convic- 
tion of  real  offenders,  experience  having  evinced  that  when  the 
punishment  is  disproportioned  to  the  offense,  or  extends  to  the 
deprivation  of  life,  sympathy  has  a  powerful  effect}  not  only  on 
the  minds  of  the  triors,  but  also  on  the  public  at  large:  in  this 
point  of  view  tins  provision  defeats  itself. 

4.  Because,  by  the  fifth  section  of  the  bill,  the  punishment  of 
whipping  is  authorized  for  petit  larcenies,  a  mode  of  punishment 
extirpating  a  future  sense  of  shame,  and  eminently  calculated  to 
render  the  offenders  obdurate  and  incorrigible,  to  the  great  haxaid 
of  public  peace  and  good  order. 

The  Assembly  refused  to  pass  the  bill ;  consequently  it  did  not 
become  a  law. 
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Albany f  January  28,  1806.  Present — Goyemor  Lewis;  Lan- 
ong,  Chancellor;  Kent^  Chief  Jtistioe;  Thompson  and  Spencer, 
Justices. 

A  bill  entitled  "^n  oc^  relaHve  to  dotver  in  certain  case$  Aerein 
mentioMdj"  was  before  the  Council,  which  adopted  the  following 
objections,  reported  hj  the  Chief  Justice,  viz. : 

1.  Because  it  enacts  that  no  widow,  whose  husband  being  now 
aliye  and  who  was  convicted  and  attainted  by  or  under  the  act 
therein  mentioned,  and  wliicli  act  was  passed  on  the  22d  day  of 
October,  1779,  shall  be  endowed  of  any  lands  whereof  her  husband 
was  seized  at  the  time  of  such  conviction  or  at  any  time  before. 
This  provision  takes  away  a  right  or  title  which,  by  the  law  of  the 
land,  the  wife  acquired  at  the  time  of  her  marriage,  and  which 
continues  indefeasible  unless  she  be  divested  of  it  by  her  own  act 
or  consent  To  take  away  that  right  by  an  act  of  the  Legislature, 
even  before  it  be  consummated  by  the  death  of  the  husband,  is  to 
take  away  a  legal  right  already  attached  and  vested.  The  bill  is 
therefore  a  violation  of  the  rights  of  property,  and  contraiy  to  the 
spirit  of  the  Constitution. 

2.  Becaiise  the  bill  applies  only  to  the  widows  of  certain  per- 
sons who  were  objects  of  prosecution  and  punishment  during  our 
Bevolutionary  war,  and  creates  a  new  rule  of  property,  without 
making  it  impartial  in  its  object  and  general  in  its  application.  If 
those  widows  are  selected  as  peculiar  objects  of  the  bill  by  reason 
of  any  crimes  of  which  their  husbands  were  convicted  under  the 
act  aforesaid,  the  bill  is  unjust  because  it  is  retrospective  in  its 
nature,  and  creates  disabilities  arising  from  crimes  after  they  have 
been  once  tried  and  punished ;  and  it  is  unlawful  because  it  is  con- 
trary to  the  Constitution  of  the  United  States,  which  prohibits  the 
passing  of  any  ex  post  facto  law,  and  because  it  inflicts  new  punish- 
ment for  acts  committed  during  the  late  war,  contrary  to  the  spirit 
and  letter  of  the  treaty  of  peace. 

J(fotwithstanding  the  objections,  the  Legislature  passed  the  bill 
into  a  law. 
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AuUKT,  January  28, 1806.  Present — Qovemor  Lewis;  Lan- 
fliiig  Chanoellor;  Kent^  Chief  Justice;  Thompson  and  Spenoer, 
Justices. 

A  bill  entitled  "^n  ati  auAariaamg  2Xlpha  Smitk  to  convey  by  deed 
As  title  to  oertam  lots  cf  hnd^  was  before  the  Coandl,  whidi 
adopted  the  following  objections^  reported  bj  Justice  Spencer, 


L  Because  it  is  reasonablj  to  be  intended,  although  the  bill  is 
silent  as  to  the  ficts  which  induced  l^islative  interposition,  that 
by  reason  of  the  descent  to  in&nts,  there  have  arisen  embarrass- 
ments in  conyeying  a  l^al  title  to  the  lands  contracted  to  be  sold 
by  Comelios  Chatfield,  deceased ;  notwithstanding  which,  there  is 
no  manner  of  provision  in  relation  to  the  consideration  money  for 
which  the  said  lands  were  contracted  to  be  sold;  nor  does  it  appear 
that  the  rights  of  the  infimts  have  in  any  manner  been  adyerted 
to,  particularly  as  r^ards  the  omission  in  the  bill  to  require  secu- 
rity to  be  given  by  the  said  Zilpha  Smith,  &ithfully  to  execute 
the  authority  vesled  in  her. 

2.  Because  it  appears  by  the  said  bill  that  the  contract  intended 
to  be  carried  into  effect  was  made  between  the  said  Cornelius  Chat- 
field,  deceased,  and  Nahum  Daniels,  Nathan  Smith,  Boswell  BueD, 
Benjamin  Stephens  and  Zena  Stephens ;  and  the  said  bill  autho- 
rizes the  widow  of  the  said  Chatfidd  to  execute  a  conveyance  to 
William  and  Samuel  Smith,  without  its  appearing  in  the  bill  that 
they  have  acquired  a  right  to  exact  a  performance  of  the  contract 

3.  Because,  in  all  cases  where  there  is  a  remedy  in  a  Court  of 
Equity  to  compel  the  specific  performance  of  a  contract^  legisla- 
tive aid  ought  not  to  be  interposed,  but  under  very  special  and 
peculiar  circumstances,  clearly  stated  in  the  bill,  and  then  only  it 
ought  to  be  afforded  under  the  direction  and  with  the  approbation 
of  that  courts  possessing  the  jurisdiction  to  afford  relief  to  the  end 
that  the  rights  of  individuals  may  not  be  affected  by  special  acts, 
of  the  passage  of  which  they  may  have  had  no  notice,  nor  be 
competent  to  oppose. 

The  Senate  refused  to  pass  the  bill;  consequently  it  did  not 
become  a  law. 
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Albany,  Janvary  28,  1806.  Present — Governor  Lewis;  Lan- 
sing, Chanoellor;  Kent,  Chief  Justice;  Thompson  and  Spencer, 
Justioes. 

A  bill  entitled  "J.n  act  for  the  relief  of  Mary  Heynolds,  adminis' 
tratrix  of  Andrew  BeyruMsy  decea^sedy^  was  before  the  Council,  which 
adopted  the  following  objections,  reported  by  Justice  Spencer,  viz. : 

1.  Because  it  is  manifest  from  the  provision,  in  the  bill,  that 
Mary  Beynolds,  who  is  thereby  authorized  to  convey  the  land 
therein  mentioned,  is  not  seized  thereof,  but  that  the  same  hath 
been  devised  or  descended  to  other  persons,  who,  for  anything 
appearing  in  the  said  bill,  may  be  of  legal  capacity  to  execute  the 
conveyance  therefor.  If  ths  heirs  or  devisees  are  not  in  law  com- 
petent thereto,  then  there  is  a  want  of  provision  in  protecting  and 
guarding  the  rights  of  persons  laboring  under  disabilities,  particu- 
larly as  regards  the  omission  in  the  bill  to  require  security  to  be 
given  by  the  said  Mary  Eeynolds,  to  execute  the  authority  vested 
in  her  fidihfully,  and  to  account  for  the  moneys  to  be  received  by 
her. 

2.  Because,  in  all  cases  where  there  is  a  remedy  in  a  Court  of 
Equity  to  compel  the  specific  performance  of  a  contract,  legisla- 
tive interposition  ought  to  be  had  only  under  very  special  and 
peculiar  circumstances,  clearly  stated,  and  then  only  under  the 
direction  of  that  court,  originally  possessed  of  jurisdiction,  to  the 
end  that  the  rights  of  third  persons  may  not  be  impaired,  as  it 
appears  by  the  present  bill  they  might 

8.  Because,  by  the  third  section  of  the  said  bill,  provision  is 
made  for  the  payment  of  a  debt  due  to  William  Cockbum,  there- 
by giving  him  a  preference  to  other  creditors,  which  it  does  not 
appear  he  legally  possesses. 

The  Assembly  refused  to  pass  the  bill;  consequentiy  it  did  not 
become  a  law. 


AlLBANY,  Jarmary  28, 1806.  Present — Governor  Lewis ;  Lansing, 
Chancellor;  Kent,  Chief  Justice;  Thompson  and  Spencer,  Justices. 

A  bill  entitied  "-4w  act  for  incorporating  the  Newburgh  Aquedvct 
Asaodation,  and  for  other  purposes/^  was  before  the  Council,  which 
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adopted  the  following  objectioBS,  reported  by  the  Chief  Justioe^ 
viz.: 

1.  Because,  by  the  fourth  section  of  the  bUl,  the  coiporatiosi 
are  authoriased  to  enter  upon  any  lands  they  may  deem  necessaij, 
and  to  appropriate  the  same,  together  with  any  fountain  or  stream 
of  water,  and  the  mills  thereon,  and  to  raise  such  dykes  and  rese^ 
yoirs  as  they  shall  deem  fit  for  the  purpose  of  procuring  and  con- 
ducting water  to  the  said  village  of  Newburgh;  and  to  agree  witli 
the  owners  of  such  lands  and  mills  respecting  a  compensation  for 
the  same;  and  in  case  of  disagreement,  another  mode  of  ascertain- 
ing the  said  damages  is  pointed  out;  and  upon  tender  of  payment, 
the  said  corporation  are  to  be  deemed  seized  of  all  such  lands, 
streams  and  mills,  which  they  shall  have  taken  possession  of  for 
the  purposes  aforesaid.    The  power  hereby  conveyed  is  unlimited, 
and  the  object  of  the  bill  does  not  appear  to  be  of  such  great 
public  utility  as  to  render  the  grant  of  it  expedient    To  deprive 
individuals,  without  their  consent,  not  only  of  their  lands,  but  of 
the  buildings  and  other  valuable  improvements  thereon,  can  be 
justified  only  on  the  principle  of  some  importaat  pubHc  object 

2.  Because,  admitting  the  object  to  be  attained  would  justify 
the  grant  of  the  power,  the  provision  in  the  fourth  section  for 
ascertaining  the  damages  is  nugatory  and  incapable  of  execution, 
and  consequently  would  defeat  the  object  of  the  bill.  It  states 
that  if  the  parties  cannot  agree  upon  the  amount  of  the  damages, 
or  in  case  the  owner  be  SLfeme  covert^  imder  age,  non  compos,  or  out 
of  the  State,  then  each  party  is  to  choose  a  disinterested  person 
for  the  purpose,  and  a  judge  of  the  Court  of  Common  Pleas,  to  be 
selected  by  the  parties,  is  to  choose  the  third  arbitrator.  This 
provision  need  only  be  stated  to  show  it  incapable  of  execution, 
and  there  is  no  other  provision  in  the  bill  by  which  it  can  be 
supplied. 

The  Assembly  refused  to  pass  the  bill ;  consequently  it  did  not 
become  a  law. 


J 
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Albany,  April  2,  1806.  Present — Qovenxor  Lewis;  Kent^ 
Chief  Justice;  Thompson  and  Spencer,  Justices. 

A  bill  entitled  "An  act  relative  to  certain  crimes  therein  mentumed^^ 
was  before  the  Council,  which  adopted  the  following  objections, 
leported  by  Justice  Spencer,  viz.: 

1.  Because,  by  the  second  section  of  the  said  bill,  the  punish- 
ment of  death  is  authorized  for  an  assault  with  an  intent  to  mur- 
der, with  an  intent  to  escape,  upon  either  of  the  inspectors,  the 
agenl^  the  principal  or  deputy  keeper,  or  any  peraon  permitted  to 
visit  the  State  prison,  committed  by  any  person  who  now  is  or 
shall  be  convicted  of  any  crime,  for  which  he  has  been  or  shall  be 
sentenced  to  imprisonment,  at  hard  labor,  for  life,  in  the  State 
prison;  and  thus  for  the  mere  intention  to  commit  a  crime,  a  pun- 
ishment of  the  most  terrific  kind  is  to  be  inflicted,  when  by  the 
seventh  section  of  the  act  entitled  "An  act  relative  to  the  State 
prison,"  full  power  is  given  to  the  principal  keeper  and  any  two 
of  the  inspectors,  to  punish  all  convicts  for  assaults,  by  confine- 
ment in  the  solitary  cells  of  the  said  prison  on  bread  and  water; 
only  for  such  term  as  they  shall  judge  proper  and  necessary;  a 
species  of  punishment  sufficiently  severe  and  well  adapted  to 
break  down  the  spirit  of  the  most  refractory. 

2.  Because  the  great  object  in  instituting  the  State  prison  at  an 
enomious  expense,  was  to  ameliorate  our  criminal  code  by  justly 
apportioning  punishment  to  offenses,  that  by  rendering  them  less 
sanguinary,  convictions  might  inevitably  ensue  on  criminality; 
this  object  will  be  wholly  defeated,  if  the  second  section  of  tiie 
bill  pass  into  a  law,  and  our  code  will  lose  the  mildness  of  its 
character  and  become  more  sanguinary  than  the  old  system  itsel£ 

3.  Because,  since  the  establishment  of  a  guard,  maintained  at 
the  public  expense,  the  inducement  to  conmiit  assaults  on  the 
keepers  for  the  purpose  of  escaping,  have  been  in  a  great  measure 
taken  away,  and  there  exists  no  public  necessity  to  give  this 
fianguinary  feature  to  our  criminal  laws. 

4  Because  the  third  section  of  the  bill  punishes  the  same 
offense,  when  committed  by  persons  imprisoned  for  a  term  of 
years,  in  a  far  different  manner,  and  creates  a  distinction  in 
punishment,  with  reference  only  to  the  person  of  the  offender; 

43 
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a  diflcriinination  in  many  cases  wholly  unfounded,  for  in  point 
of  moral  turpitude,  the  forging  an  order  for  the  payment  of 
money  is  not  greater  than  a  larceny  to  the  same  amount^  and 
although  the  punishment  for  these  oflEenses  is  different^  it  is 
not  on  account  of  greater  depravity  but  as  respects  the  effects  on 
society. 

6.  Because,  by  the  fourth  section  of  the  bill,  death  is  to  be 
inflicted  for  the  willful  and  malicious  burning  of  a  bam  or  a 
grist-miU;  and  thus  for  the  mere  destruction  of  property,  with- 
out any  hazard  to  the  lives  of  individuals,  the  principle  hereto- 
fore exploded  is  revived,  and  a  precedent  is  established  which 
would  warrant  the  infliction  of  death  for  any  deprivation  of  pro- 
perty. 

6.  Because,  by  the  sixth  section  of  the  bill,  the  punishment  of 
whipping  is  authorized ;  a  punishment  eminently  calculated  to 
eradicate  all  future  sense  of  shame,  and  to  render  its  object  wholly 
incorrigible. 

*  The  Assembly  passed  the  bill,  but  the  Senate  refused;  conse- 
quently it  did  not  become  a  law. 


Albany,  April  4,  1806.  Present — Governor  Lewis;  Kent, 
Chief  Justice;  Thompson  and  Spencer,  Justices. 

A  bill  entitled  "J.n  act  to  amend  an  act  entitled  ^An  act  appoint- 
ing commissioners  for  the  inspection  of  turnpike  roads^^^  was  before 
the  Council,  which  adopted  the  fpllowing  objections,  reported  by 
the  Chief  Justice,  viz. : 

Because  the  second  section  of  the  bill  authorizes  the  said  com- 
missioners, or  a  majority  of  them,  to  order  any  toll  gate  on  any 
turnpike  road  within  their  county,  which  they  shall  ju<]^  out  of 
repair,  to  be  opened ;  and  it  prescribes  an  effectual  penalty  for  a 
neglect  or  re&sal  to  obey  such  order.  The  biQ  affords  no  guide 
or  limitation  to  the  judgment  of  the  commissioners,  nor  any  oppor- 
tunity to  the  proprietors  of  the  turnpike  road  to  be  heard ;  nor  is 
any  mode  of  appeal  presented.  The  order  of  the  oommissioneTS 
is  to  be  peremptory  in  the  first  instance,  and  requires  instantaneous 
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obedience.  The  bill,  therefore,  vests  in  these  commissioners  an 
arbitrary  power  over  the  interest  and  property  of  individuals, 
which  is  unknown  to  the  Constitution,  and  if  carried  into  effect^ 
would  become  in  a  high  degree  ii\jurious  and  alarming;  for  the 
lights  vested  in  the  stockholders  of  a  turnpike  company,  incorpo- 
rated by  law,  are  as  sacred  and  bs  much  entitled  to  protection  as 
any  other  private  rights,  and  the  stockholders  cannot  constitution- 
ally be  deprived  of  them  by  the  mere  allegation  of  a  forfeiture, 
without  a  trial  and  conviction  of  such  forfeiture  in  the  ordinary 
course  of  justice. 

Notwithstanding  the  objections,  the  Legislature  passed  the  bill 
into  a  law. 


Albany,  April  4,  1806.  Present — Governor  Lewis;  Kent, 
Chief  Justice;  Thompson  and  Spencer,  Justices. 

A  bill  entitled  "An  act  to  amend  an  act  entitled  ^An  act  to  regvlate 
highwatfs,  in  relation  to  certain  toums  in  the  county  of  Westchester,^  ^^ 
was  before  the  Council,  which  adopted  the  following  objections, 
reported  by  the  Chief  Justice,  viz.: 

1.  Because  the  bill  is  imequal  and  partial,  for  it  requires  non- 
resident proprietors  of  lands  in  certain  towns  in  the  county  of 
Westchester,  to  work  on  the  highways  in  those  towns,  when  the 
same  duty  is  not  required  of  non-resident  proprietors  in  any 
other  part  of  the  State  adjoining  a  neighboring  State. 

2.  Because  the  bill  makes  it  lawful  to  assess  all  persons  who 
possess  lands  in  the  said  towns,  and  who  reside  in  the  State  of 
Connecticut,  to  work  on  the  highways  in  the  said  towns;  and  it 
makes  it  the  duty  of  the  overseers  of  highways  in  the  said  towns  to 
warn  all  such  persons  to  appear  and  work,  and  in  case  of  neglect 
or  refusal  on  the  part  of  such  persons,  they  are  made  liable  to  the 
usual  fines  and  penalties  for  such  defftult.  The  bill  is,  therefore, 
either  nugatory  and  calculated  to  defeat  itselj^  or  it  makes  it  the 
duty  of  the  overseers  to  enter  into  the  State  of  Connecticut  to  give 
such  warning,  for  the  warning  required  by  law  is  a  personal  no- 
tice, or  one  left  at  the  dwelling-house  of  the  party,  and  to  authorize 
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sucli  entry  is  unlawfid,  and  an  evasion  of  the  jurisdiction  of  Ckm- 
necticut 

8.  Because  the  bill  provides  that  the  fines  and  penalties  incurred 
by  such  persons  for  de&ult  of  appearing  and  working,  shall  be 
recovered  in  the  same  n[ianner  as  is  directed  by  the  act  entiiled 
''An  act  to  regulate  highways,"  and  that  act  provides  that  the  pen- 
alties shall  be  levied  by  distress  and  sale  of  all  the  goods  and  chat- 
tels of  the  party,  under  a  warrant  directed  to  the  constable  of  the 
town  where  the  delinquent  resides.  The  biU  is  therefore  incapable 
of  execution. 

4.  Because  the  duty  of  working  on  the  highways  is  a  personal 
service,  and  is  not  made  a  hen  or  charge  upon  land,  and  to  exact 
any  service  or  levy  any  assessment  upon  persons  not  resident 
within  this  State,  otherwise  than  by  making  the  same  a  lien  upon 
the  land,  is  an  assumption  of  jurisdiction  which  cannot  and  ought 
not  to  be  exerdsed. 

The  Assembly  refosed  to  pass  the  bill;  consequently  it  did  not 
become  a  law. 


Albanv,  April  4,  1806.  Present — Governor  Lewis ;  Kent, 
Chief  Justice;  Thompson  and  Spencer,  Justices. 

A  bill  entitled  "  J.n  act  to  amend  an  act  entiSed^  ^An  ad  for  Ae 
more  speedy  recovery  of  debts  to  the  valve  of  twenty-five  doUars^  and  for 
oOier  purposes^  "  was  before  the  Council,  which  adopted  tJie  follow- 
ing objections,  reported  by  Justice  Thompson,  viz. : 

1.  Because,  by  the  first  section  of  the  J)ill,  without  any  other 
evidence  than  the  oath  of  the  party  plaintiff,  that  the  defendant 
has  departed  or  is  about  to  depart  from  any  dty  or  county  (New 
York  excepted)  or  is  secreted  within  the  same  with  intent  to  de- 
fraud any  of  his  creditors,  or  to  avoid  being  served  with  the  ordi- 
nary process  of  law,  justices  of  the  peace  are  authorized  to  issue 
an  attachment  against  the  goods  and  chattels  of  such  defendant, 
thereby  authorizing  and  requiring  the  constable,  to  whom  it  shall 
be  directed,  to  take  into  his  custody  the  goods  and  chattels,  to 
adswer  the  judgment  and  costs,  if  any  shall  be  obtained,  unless 
socurily  be  given  for  the  delivery  of  the  same,  at  the  time  of  issa* 


Ybtobs  op  thb  Council.  841 

isg  execution  on  such  judgment  The  powers  hereby  vested  in  a 
creditor  are  too  dangerous  and  unguarded,  and  may  be  converted 
to  the  purposes  of  vexation  and  oppression,  he  b^ng  authorized 
to  attach  the  goods  and  chattels  of  his  debtor  to  an  indefinite 
amount,  to  answer  the  most  trifling  and  inconsiderable  demand. 

2.  Because  the  surety  required  of  the  defendant,  in  order  to 
retain  the  possession  of -his  goods  and  chattels  after  service  of  the 
attachment,  is  in  the  nature  of  bail,  and  by  the  operation  of  the 
said  first  section  of  the  bill,  security  to  an  unlimited  amoimt  may 
be  required  for  the  least  possible  demand,  which  would  virtually 
be  an  infringement  of  the  eighth  article  contained  in  the  statute 
concerning  the  rights  of  the  citizens  of  this  State,  which  declares 
that  excessive  bail  ought  not  to  be  required. 

The  Assembly  refused  to  pass  the  bill;  consequently  it  did  not 
become  a  law. 


Albany,  April  4,  1806.  Present — Governor  Lewis;  Kent, 
Chief  Justice;  Thompson  and  Spencer,  Justices. 

A  bill  entitled  "An  act  granting  to  John  IL  HaBefnbcikej  and  such 
<Aer  perdons  as  wiOt  him  shall  associaie^  the  privikgea  of  hying  oui 
and  oonstrvcHng  a  free  road^^  was  before  the  Council,  which  adopted 
the  following  objections,  reported  by  Justice  Thompson,  viz. : 

L  Because,  by  the  general  statute  of  the  State,  entitled  "An  act 
to  regulate  highways,"  full  and  ample  provision  is  made  for  laying 
out  all  necessary  public  or  private  roads  in  ordinary  cases,  and 
public  policy  requires  that  all  laws  relating  to  the  same  subject, 
and  the  mode  of  obtaining  redress,  should  be  as  general  and  uni- 
form as  the  nature  of  cases  will  admit  It  is  therefore  inconsistent 
with  the  public  good,  and  forming  a  precedent  that  may  be  dan- 
gerous in  its  consequences,  to  legislate  on  individual  cases,  where 
the  existmg  law  is  fully  adequate  for  relief  if  any  ought  to  be 
affi)rded. 

2.  Because,  by  the  first  section  of  the  bill,  power  is  given  to  the 
persons  to  be  appointed  to  lay  out  the  road,  to  lay  out  the  same 
in  sach  place  as  they  shall  judge  best  and  most  convenient,  with- 
out acting  under  the  solemnity  of  an  oath,  or  being  under  tho 
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salatary  restrictLon  oontained  in  the  general  law  r^olatmg  high- 
ways, which  prohibits  any  load  &om  being  laid  out  through  ga^ 
dens  and  orchards  without  the  consent  of  the  owner;  thereby 
giving  to  the  peisons  so  to  be  appointed  i^usual  and  extraor- 
dinary powers,  without  any  reason  whatever  appearing  for  the 
same. 

3.  Because,  by  the  second  section  of  the  bill,  the  persons  to  be 
appointed  to  lay  out  the  road  are  to  assess  the  value  of  the  lands 
and  damages  of  the  respective  owners  and  oocupahts  through 
which  the  same  shall  be  laid,  without  acting  under  the  obligation 
of  an  oath. 

4.  Because,  by  the  third  section  of  the  biU,  the  road  to  be  laid 
out  is  to  be  considered  and  used  as  a  public  highway,  without  any 
necessity  of  the  same  appearing;  whereas,  by  the  general  law,  no 
road  can  be  laid  out  through  improved  lands  without  the  applica- 
tion of  twelve  reputable  freeholders  of  the  town  in  which  such 
road  shall  be  laid  out,  certifying  upon  oath  that  such  road  is  neces- 
sary and  proper;  which  is  a  wise  and  prudent  precaution  against 
the  laying  out  unnecessary  roads. 

The  Senate  refused  to  pass  the  biU ;  consequently  it  did  not 
become  a  law. 


Albany,  Janvary  27, 1807.  Present — Grovemor  Lewis;  Lan- 
sing, Chancellor;  Kent,  Chief  Justice;  Spencer,  Justice. 

A  bill  entitled  "^n  act  to  emend  an  act  entitled  ^An  act  relative  to 
unappropriated  and  forfeited  landsy  and  for  other  purposes^  "  was  before 
the  Coimcil,  which  adopted  the  following  objections,  reported  by 
the  Chief  Justice,  viz.: 

Because,  by  the  fifth  section  of  the  bill,  the  Attorney-General  is 
authorized  in  all  cases  of  mortgage  given  to  the  people  of  this 
State,  or  to  any  other  person,  and  the  interest  therein  hath  become 
vested  in  the  State  by  assignment,  attainder  or  otherwise,  to  fore- 
close the  equity  of  redemption  in  the  same,  by  the  simple  process 
of  advertising  the  lands  for  sale  for  six  months  in  one  of  the  public 
newspapers  printed  in  this  State,  and  on  the  outward  door  of  the 
court-house  of  the  county  where  the  premises  lie,  and  that  every 
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sale  in  pnisaance  of  such  notice  is  to  be  a  bar  to  all  daims  on  the 
part  of  the  mortgagor  or  his  representatives.  A  knowledge  of  thiis 
proceeding  niaj  or  may  not  reach  the  party  residing  on  or  claiming 
the  lands  mortgaged,  and  there  is  no  mode  pointed  out  in  the  biU  in 
which  the  proceedings  may  be  arrested  and  the  truth  of  any  valid 
matter  in  bar  tried;  and  unless  the  defendant  resorts  to  the  aid  of 
the  Court  of  Chancery,  he  is  placed  entirely  under  the  discretion 
of  the  Attomey-Gteneral.  There  are  but  few  instances  in  which 
the  law  has  autiiorized  this  mode  of  foreclosure  by  the  act  of  the 
parly,  and  these  are  special  cases  and  founded  on  peculiar  reasons^ 
wEereas  the  provision  in  the  present  biU  is  general  and  applicable 
to  all  cases  in  which  the  State  is  interested.  It  is  therefore  a  dan- 
gerous mode  of  proceeding,  and  although  it  m&j  suit  the  conve- 
nience of  the  pubUc  officer  it  deprives  the  party  in  interest  of  that 
wise  and  excellent  security  of  the  common  law,  by  which  no  per^ 
son  is  to  have  his  property  taken  from  him  until,  by  a  personal 
notice  or  arrest^he  has  been  called  to  meet  his  adversary  in  a  court 
of  justice. 

The  Assembly  refused  to  pass  the  bill ;  consequentiy  it  did  not 
become  a  law. 


Albant,  January  27, 1807.  Present — Qovemor  Lewis ;  Lan- 
sing, Chancellor;  Kent,  Chief  Justice;  Spencer,  Justice. 

A  biU  entitied  "-4n  act  relative  to  the  punishmeni  of  certain  crimes^^ 
was  before  the  Council,  which  adopted  the  following  objections, 
reported  by  Justice  Spencer,  viz.: 

1.  Because,  by  the  second  section  of  the  bill,  the  infliction  of  the 
punishment  of  whipping  is  authorized,  which,  instead  of  operating 
as  a  corrective,  is  calculated  to  degrade  offenders  and  by  destroy- 
ing their  sense  of  shame,  rendering  them  incorrigible. 

2.  Because  the  power  of  adjudging  an  offender  to  be  whipped, 
is  by  the  bill  vested  in  a  special  sessions  which  proceed  without 
the  intervention  of  a  jury,  and  from  that  circumstance,  as  well  as 
from  the  organization  of  those  courts,  is  particularly  exposed  to  be 
abused,  and  wrested  to  oppressive  purposes. 


Ae  finrth  aeclkm  of  dfee  and  tin  does  iiot  dirtbigiiiBh 
Ae  aelliiig  file  to  a  dweffing^oase^  bjirinch  life  as  weU 
aa  |«j|ieity  loaj  be  I'laliaynH,  and  Ae  bonmig  an  out-honae; 
and  yet  a  laiiety  of  cnreaiBataBoeB  unanadaUj  oodurmg  may 
oeate  a  great  dia|iiij  in  Ae  crbnes;  and  thus  dealh,  the  most 
JBifife  BiBrtaai.  in  Ae  riimina]  eode^  may  be  legally  inflicted  fiir 
dHtiimB  not  jeopaidixiiig  oraSsclii^;  die  fifeof  indrridiialay  whoe- 
by  die  idalive  proportion  between  rrimeB  and  punahnientB  ifill 
be  destrayed. 

The  Senate  refoaed  to  paaa  the  bill;  coDaequently  it  did  not 
beeomealaw. 


ALBAHTy  April  3,  1807.  Preaent — GroTcmor  Lewis;  Keni^ 
Chief  Justice;  Thompson,  Justice. 

A  bill  entitled  "An  ael  rdaim  io  Oohmtia  OoOege  tnAecUytf 
New  Ycrk^  was  before  the  Coondl,  which  adopted  the  following 
objectionsy  reported  by  the  Chief  Justice,  yiz.: 

The  Coimcil  object  to  the  said  bill,  as  inconsistent  with  the  spirit 
of  the  Constitution  and  the  public  good. 

Because,  by  the  sixth  section  of  the  bill,  it  is  provided  that  ia 
case  of  the  yacancT'  of  the  seat  of  any  of  the  trustees  of  the  said 
college,  it  shall  be  the  duty  of  the  trustees  to  state  such  vacancy 
to  the  regents  of  the  university,  and  that  it  shall  be  the  duly  of 
the  regents  to  appoint  a  proper  person  to  supply  the  same.  This 
provision  is  contrary  to  a  privil^e  and  immunity  granted  to  the 
said  college  by  its  charter  of  the  81st  of  October,  1754,  which 
authorizes  the  trustees  to  fill  up  such  vacancies  whenever  the  same 
should  occur;  and  it  appears  by  the  representations  of  the  trustees, 
referred  to  in  the  preamble  to  the  said  bill,  that  the  said  alteration 
is  made  without  the  consent  of  the  corporation. 

The  right  in  question  has  received  the  repeated  and  explicit 
sanction  of  government,  and  it  has  thereby  acquired  all  the  secu- 
rity which  any  grant  or  chartered  right  can  receive  under  the  Con- 
stitution and  law  of  the  land  The  charter  declares  that  all  and 
singular  the  privileges  and  immunities  thereby  granted  shall  be 
held  and  enjoyed  by  the  governors  or  trustees  of  the  said  college 
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and  their  sQcceasoiB  foieyer.  This  charter,  as  well  as  all  other 
charteis  and  grants  made  prior  to  the  14:th  of  October,  1775,  was 
by  the  thirty^sixth  article  of  the  C!onstitation  of  this  State,  saved 
firom  foifeitiire  by  reason  of  the  Bevolution;  and  bj  the  eighth  and 
ninth  sections  of  the  act  of  the  13th  of  April,  1787,  entitled  "An 
act  to  institute  an  nniversity  within  this  State,  and  for  other  pitt- 
poses  therein  mentioned,"  the  charter  of  the  said  collie  is  fully 
and  absolutely  ratified  and  confirmed,  and  it  is  in  a  particular  man- 
ner declared  that  all  vacancies  in  tiie  said  board  of  trustees  shall 
be  supplied  in  the  manner  directed  by  the  charter. 

It  is  a  sound  principle  in  firee  governments,  and  one  which  has 
reoeiyed  frequent  confirmation  by  the  acts  of  the  Legislature,  that 
charters  of  incorporation,  whether  granted  for  private  or  local,  or 
charitable,  or  literary  or  religious  purposes,  were  not  to  be  affected 
without  due  process  of  law,  or  without  the  consent  of  the  parties 
concerned.  And  although  it  were  to  be  admitted  that  legislative 
interference  would  be  justified  by  some  strong  pubUc  necessity,  to 
which  all  chartered  privileges  may  be  deemed  subservient,  no  such 
necessity  is  presumed  to  exist  in  the  present  case.  The  vacancies 
among  the  trustees  of  Columbia  College  have  hitiierto  been  sup- 
plied in  tiie  mode  pointed  out  by  the  charter,  by  a  succession  of 
virtuous  and  learned  men  under  whose  care,  as  it  would  appear 
fiom  the  annual  reports  of  the  regents,  the  interests  of  the  coUege 
have  been  discreetiy  managed,  and  the  cause  of  learning  success- 
My  promoted. 

The  Senate  passed  the  bill,  but  the  Assembly  refused ;  conse- 
quentiy  it  did  not  become  a  law. 


Albany,  April  6,  1807.  Present — Governor  Lewis;  Kent, 
Chief  Justice;  Thompson,  Justice. 

A  bill  entitled  "-4n  act  to  restrain  insurance  of  lottery  tickets^  and 
for  other  purposes^^'^  was  before  the  Council,  which  adopted  the  fol- 
lowing objections,  reported  by  the  Chief  Justice,  viz.: 

The  Council  object  to  the  said  bill,  as  inconsistent  with  the 
spirit  of  the  Constitution,  and  the  public  good. 
44 
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Because  the  last  section  of  the  bill  declares  it  to  be  unlawful  for 
any  company  not  incorporated  by  the  laws  of  this  State,  or  of  the 
United  States,  or  any  private  individual  not  residing  within  this 
State,  to  set  up  and  keep  within  this  State,  by  their  agent^  or 
otherwise,  any  office  to  insure  houses  or  goods  against  fire,  or 
vessels  or  merchandise  against  maiitune  losses,  and  that  every 
such  insurance  shall  be  void,  and  every  person  receiving  any  pre- 
mium therefor  shall  forfeit  double  the  amount  thereo£ 

1.  This  provision  is  inconsistent  with  the  second  section  of  the 
fourth  article  of  the  Constitution  of  the  United  States,  which 
declares  that  ''the  citizens  of  each  State  shall  be  entitled  to  all 
privileges  and  immunities  of  citizens  in  the  several  States."  This 
intercommunity  of  privilege  secured  to  the  citizens  of  the  several 
States  applies  to  their  personal  rights  and  immunities,  and  among 
others,  to  the  &ee  right  to  exercise  trade  and  commerce. 

It  goes  to  interdict  all  commercial  exclusions  and  discrimina- 
tions as  between  the  inhabitants  of  different  States.  But  the  bill 
in  question  creates  a  new  and  injurious  distinction.  It  denies  to 
the  citizens  of  other  States  a  right  allowed  to  the  citizens  of  this 
State,  of  maMng  a  contract  of  insurance  by  an  agent  An  inhabi- 
tant^ of  Albany  may,  by  his  agent,  keep  an  insurance  office  in 
New  York;  but,  if  the  bill  passes,  an  inhabitant  of  New  Jersey 
may  not.  This  is  an  unconstitutional  discrimination  in  a  matter 
of  personal  privilege,  and  it  is  an  unprecedented  prohibition.  If 
the  bill  had  prohibited  all  insurance  by  private  individuals  or 
companies,  by  meanB  of  agents,  whether  the  individuals  or  com- 
panies did  or  did  not  reside  within  this  State,  then  there  would 
have  been  an  equality  between  the  civil  inmiunities  of  the  citizens 
of  this  and  the  other  States,  and  the  present  objection  would  not 
have  applied. 

But  as  the  bill  is  now  to  operate,  the  prohibition  mighty  upon 
the  same  principle  and  with  equal  right,  be  extended  to  interdict 
a  non-resident  merchant  or  manufacturer  from  keeping  an  agent 
or  warehouse  in  New  York  for  the  sale  of  his  goods  or  produc- 
tions. 

2.  The  biQ  is  repugnant  to  the  general  good.  A  contract  of 
insurance,  when  founded  on  a  substantial  interest,  and  not  per- 
verted to  gambling  purposes,  is  one  of  the  most  useful  species  of 
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oontracta  which  arise  in  the  whole  couTse  of  commercial  transac- 
tions. It  ought  to  be  left  freely  to  be  made,  and  not  placed  under 
the  restrictions  of  a  monopoly.  K  a  company  or  an  individual  in 
another  State  wUl  insure  upon  more  reasonable  terms,  or  possesses 
a  sounder  credit,  or  a  more  prompt  disposition  to  adjust  losses 
than  any  with  us,  why  should  a  citizen  of  this  State  be  denied  the 
privilege  of  obtaining  such  insurance?  And  if  his  privilege  to 
do  so  is  admitted  to  be  entire  and  perfect,  why  should  a  legal 
embarrassment  be  thrown  in  his  way  by  prohibiting  such  insur- 
ances through  the  means  of  an  agent  here?  It  is  a  plain  and  most 
convenient  rule  of  law,  that  all  contracts  are  equally  valid  when 
made  by  an  authorized  agent  as  when  made  by  his  principal;  and 
this  rule  ought  not  to  be  set  aside,  without  some  important  object 
which  is  cogent  in  its  reason  and  general  in  its  application. 
The  only  apparent  tendency  of  the  provision  in  the  bill  is  to 
render  it  very  inconvenient  to  effect  insurances  except  with  in- 
Burers  who  reside  in  New  York;  and  why  should  this  inconve- 
nience be  created?  It  is  indirectly  compelling  the  public  to  deal 
with  the  New  York  insurance  companies,  and  with  none  other. 
This  may  advance  the  interests  of  the  stockholders  in  those  com- 
panies, but  by  diminishing  the  competition,  and  thereby  raising 
the  premiums  for  insurance,  it  will  operate  as  a  tax  upon  the  com- 
munity at  large.  It  is  a  maxim  which  applies  to  every  kind  of 
busmess,  that  the  public  is  generally  best  served  when  the  door  is 
left  open  to  every  one  equally  to  advance  his  claims  for  employ- 
ment Sound  policy  would  seem,  therefore,  to  dictate  that  a  free 
and  unfettered  competition  be  left  between  our  imderwriters  and 
those  abroad,  as  our  citizens  would  then  be  enabled  to  cover  their 
property  from  loss  by  resorting  to  those  persons  who,  in  their 
judgment,  would  do  it  with  the  lowest  premium  and  upon  the 
best  security. 

The  Assembly  refused  to  pass  the  bill ;  consequently  it  did  not 
beoome  a  law. 

On  the  9th  of  June,  1807,  William  W.  Van  Ness  was  appointed 
a  Justice  in  place  of  Brockholst  Livingston,  resigned ;  and  on  the 
Ist  of  July  following,  Daniel  D.  Tompkins  succeeded  Morgan 
Lewis  as  Governor. 
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AiiBAKT,  Janmary  26,  1808.  Pi^sent — Qoyemor  TampkiiiB; 
Lansing,  Chancellor;  Kent^  Chief  Justioe;  Spence]^  Jnatioe. 

A  bill  entitled  ^^An  act  rdative  to  certain  crimes  therein  weniUmei^ 
was  before  the  Council,  which  adopted  the  following  objectionfl, 
reported  by  the  Chief  Jufltioe,  viz, : 

1.  Because,  bj  the  sixth  section  of  the  bill,  certain  offenses 
committed  without  the  limits  of  this  State,  by  a  citizen  thereof 
are  made  cognizable  in  the  courts  of  this  State,  equally  as  if  they 
had  been  committed  within  one  of  its  counties.  This  may,  per- 
haps, subject  the  party  offending  to  a  double  punishment  for  the 
same  offense,  for  if  he  should  conunit  one  of  the  offenses  enumer- 
ated in  the  preceding  section,  in  any  other  State  in  the  Union, 
against  the  bank  paper  of  such  State,  he  would,  of  course,  be 
liable  to  punishment  in  such  State,  and  no  sufficient  reason 
appears,  founded  either  in  justice  or  soimd  policy,  why  the  courts 
of  this  State  should  take  cognizance  of  such  offenses.  Every 
community  is  to  be  deemed  competent  to  preserve  itself  and  to 
exact  obedience  to  its  laws.  The  provision  in  question  is  in  this 
view  a  novel  one,  and  contrary  to  the  fundamental  maxima  of 
civil  govenmient  It  is  very  questionable,  also,  whether  an  act 
done  without  this  State,  and  within  the  jurisdiction  of  another 
govenmient,  although  such  act  relate  to  the  bank  paper  of  this 
State,  ought  to  be  made  cognizable  here,  because  it  is  an  obvious 
and  acknowledged  principle  in  legislation  that  laws  have  no 
operation  beyond  the  jurisdiction  of  the  government  which 
enacts  them,  and  it  would  seem  to  be  a  solecism  in  jurisprudence 
to  hold  a  law  broken  by  an  act  done  beyond  the  limits  of  its  ope- 
ration. 

2.  Because,  by  the  ninth  section  of  the  bill,  the  courts  of  gen- 
eral sessions  of  the  peace  are  authorized  to  punish,  by  whipping, 
persons  convicted  of  petit  larceny.  This  punishment  is  calculated 
not  to  reform  but  to  harden  offenders,  because  it  covers  them  with 
indelible  disgrace.  Its  example  is  injurious  to  the  spectators, 
because  the  punishment  naturally  excites  disgust  in  some,  and 
hardens  sensibility  in  others.  It  is  pernicious  as  a  precedent^ 
because  it  is  an  important  innovation  upon  the  principles  of  the 
new  criminal  code,  established  within  the  last  twelve  years,  and 
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nealb  the  vestigeB  of  the  finmeT  system,  which  it  was  then  deemed 
an  effort  of  humanity  to  obliterate. 

The  Senate  passed  the  bill,  but  the  Assembly  refused ;  conse- 
quently it  did  not  become  a  law. 

Pebroary  6, 1808,  the  two  Houses  and  Council  directed  that  the 
lespectLve  messages  be  transmitted  by  the  Clerks  of  the  Houses 
and  the  Secretary  of  the  Council,  instead  of  the  members  of  the 
aboye  bodies  as  heretofore. 

On  the  eighth  of  February,  Joseph  C.  Yates  was  appointed  a 
Justice  in  place  of  Daniel  D.  Tompkins,  elected  Governor. 


Albant,  November  1,  1808.  Present — Governor  Tompkins; 
Lansing,  Chancellor;  Spencer,  Thompson  and  Yan  Ness,  Justices. 

A  bill  entitled  "^in  axA  aupplemerdary  to  the  act  entitled  ^An  act 
to  grant  to  Terence  Donnelly  and  others  the  exduBxot  right  of  running 
stage  vxxgons  on  the  west  side  of  Hvdson  river^  hetween  the  city  of 
Albany  and  the  northern  boundary  line  of  the  Staie  of  New  Jersey  J 
fossei  the  26th  day  of  February^  1808,"  was  before  the  Council, 
which  adopted  the  following  objections,  reported  by  the  Chancel- 
lor, viz.: 

Because  the  provision  to  make  by-laws  by  a  majority  of  the 
proprietors  named  in  the  act  to  which  this  bill  is  intended  to  be 
supplementary,  does  not  appear  to  have  been  prayed  for  by  all  the 
proprietors,  and  the  right  of  the  majority  to  control  will  operate 
aa  an  invasion  of  the  interests  of  the  minority  by  depriving  them 
of  the  legal  power  of  giving  or  withholding  their  consent  to  any 
measures  aJQfecting  such  interests. 

Because  the  bill  is  unprovisionary  as  to  the  manner  in  which 
representatives  of  the  original  proprietors  are  to  be  admitted  to 
vote  in  cases  of  the  subdivision  of  their  shares. 

The  L^islature  rdused  to  pass  the  bill;  consequently  it  did  not 
become  a  law. 


AuLAXTr  Smmio'  1,  1808L    Pnot — Govcxnor  Tompkiiis; 
BBsg  flimrrlar:  ffifnrr,  TWinimi  ind  Van  Kess,  Justices 

A  IcH  ^"^tlnii  ^ jiji  md  to  ematk  Ae  dbwtoih  and  company  of  Ae 

I\iktitBK  Btiigt  to  rdnaU  As  same^  was  before  the 
•dmited  Ae  foDowing  objectioiis,  reported  by  Jus- 


Beeaaae,  by  the  £rsl  aecdon,  it  is  enicted  that  such  stockliolder 
as  shall  doC  par  oq  each  share,  the  fiist  requisition  of  the  addi- 
tkmal  ffom  of  $13,  on  or  before  the  time  limited  for  the  payment 
thereof  is  not  ooly  deemed  to  hare  waived  his  or  her  right  of  in- 
creasing the  sum  payaUe  on  eadi  share,  as  to  the  shares  on  which 
Bodi  payments  diaD  not  be  made,  but  the  president  and  directors 
are  anthcHiaed  to  canae  such  ahares  so  waived  to  be  sold  at  public 
yendoe,  in  manner  therein  described,  and  to  pay  the  proceeds 
arising  frooL  such  sale  to  the  person  or  persons  who  were  the 
owners  of  such  shares,  in  prc^ition  to  the  number  of  shares  such 
perscm  may  have  had,  after  deducting  the  costs  of  advertising  and 
sale  hereof;  whereby  the  existing  right  of  such  stockholder  undsr 
the  act  entitled  "An  act  to  authorize  the  building  of  a  toll  bridge 
over  the  Mohawk  river,'*  passed  Slst  of  March,  1801,  would  be 
materiaUy  impaired  if  not  virtually  extinguished,  without  the 
assent  of  the  stockholders. 

The  Senate  refused  to  pass  the  bill;  consequently  it  did  not 
become  a  law. 


Albany,  FArvuxry  24,  1809.  Present — Governor  Tompkins; 
Lansing,  Chancellor;  Kent^  Chief  Justice;  Yan  Ness  and  Yates^ 
Justices. 

A  bill  entitled  "J.n  act  for  laying  out  Ckmal  street  in  Ae  city  of  New 
York,  and  Jbr  amending  Ae  acts  relating  to  streets  and  roads  Aerem 
mentioned,^^  was  before  the  Council,  which  adopted  the  following 
objections,  reported  by  the  Chancellor,  viz.: 

Because,  by  the  eeventh  section  of  the  said  bill,  it  is  provided 
that  the  commissioners  therein  described  shall  be  authorized  to 
enter  upon  and  appropriate  such  lands  as  may  be  neoessaty  for 
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tiiepaipoBesofthesaidact)  before  tender  or  refbaal  of  the  damages 
awarded  or  assessed  therefor,  and  that  if  such  damages  are  not 
paid  within  three  years  from  the  passing  the  said  act,  an  action 
may  be  sustained  by  the  owner  of  such  land  for  the  recovery 
thereof  from  the  mayor,  aldermen  and  commonalty  of  the  city  of 
New  York ;  and  by  the  twentieth  section  of  the  said  bill,  it  is  pro- 
vided that  it  shall  not  be  necessary  to  make  payment  or  tender  of 
any  stun  awarded  for  gronnd  taken  for  streets,  but  that  the  owner 
of  such  ground  may,  in  case  the  sum  so  awarded  shall  not  be  paid 
within  one  year  after  finding  verdict,  ascertaining  the  same,  recover 
in  like  manner  in  an  action  of  debt ;  thus  appropriating  private 
property  to  public  uses,  deferring  a  recompense  therefor  to  a 
remote  day  and  putting  the  owner  to  his  action  for  its  recovery, 
and  thus  sanctioning  the  dangerous  doctrine  that  the  lands  of  the 
citizens  of  this  State  may  be  taken  fh)m  them  for  ordinary  public 
exigencies  without  an  immediate  compensation,  leaving  the  time 
of  making  it  to  be  varied  at  discretion  and  to  be  pursued  in  a 
course  of  litigation  which  may  involve  great  injury  or  even  the 
ruin  of  the  persons  affected  by  it 

Because,  by  the  thirteenth  section  of  the  said  bill,  it  is  enacted 
"that  whenever  any  of  the  proprietors  of  any  such  lands,  tene- 
menta,  hereditaments  and  premises  shall  be  infants,  non  compos 
mentis,  or  absent  from  the  dty  of  New  York,  the  said  mayor,  alder- 
men and  commonalty  may  pay  the  sums  mentioned  in  such  report 
that  would  be  coming  to  such  proprietors,  respectively,  into  the 
Supreme  Court,  to  be  received,  disposed  of  and  improved  as  the 
said  court  shall  direct,  and  such  payment  shall  be  equally  valid 
and  effectual  as  if  made  to  the  proprietors  themselves,  if  they  had 
been  present,  of  ftdl  age  and  compos  mentis;^^  which  provision  is 
incompatible  with  the  organization  of  the  said  court  and  its  modes 
of  conducting  business  according  to  the  course  of  the  common  law, 
and  because  the  duty  thereby  attempted  to  be  imposed  on  the 
judges  of  that  court,  of  securing,  disposing,  and  improving  such 
money,  is  not  in  the  remotest  degree  coimected  with  the  exercise 
of  their  judicial  functions. 

The  Senate  refused  to  pass  the  bill;  consequently  it  did  not 
become  a  law. 


852  The  CoxmciL  of  Bwisioir. 

Albany,  FAruaty  24^  1809.  Present — Gbyemoi  Tompldns; 
Lansiiig,  Chancallor;  Kent^  Chief  JuBtioe;  Yaa  Ness  and  Yates^ 
Justices. 

A  bill  entitled  "jin  cui  to  enable  (^  trustees  of  the  S^brmed  Dukh 
Church  of  the  towruMp  of  New  Utreckt  in  Kings  oomvty  to  sdl  Aepar- 
cdofhnd  therein menJtumei^^  yr6B  before  the  Council,  which  adopted 
the  following  objections,  reported  by  the  Chancellor,  viz.: 

Because  the  third  section  of  the  act  entitled  "An  act  to  amend 
the  act  entitled  'An  act  to  provide  for  the  incorporation  of  religious 
societies,"'  passed  March  14th,  1806,  authorizes  the  Chancellor, 
upon  the  application  of  any  religious  corporation,  to  make  an  order 
for  the  sale  of  any  real  estate  belonging  to  such  corporation,  and 
to  direct  the  application  of  the  moneys  arising  therefrom  by  such 
corporation ;  and  because  the  Chancellor  can,  in  a  summary  mode, 
with  little  expense  or  trouble  to  the  applicants,  institute  an  inquiry 
into  the  title  by  which  the  same  is  derived  to  such  corporation, 
and  whether  the  same  is  a£Eected  by  any  condition  or  limitation 
detracting  from  a  general  right  of  disposition,  and  which,  if  exist- 
ing in  this  case,  from  the  terms  of  the  bill,  appears  not  to  have  been 
an  object  of  attention. 

The  Legislature  refused  to  pass  the  biU;  consequently  it  did  not 
become  a  law. 


Albany,  March  14,  1809,  Present — Gbvemor  Tompkins; 
Lansing,  Chancellor;  Kent^  Chief  Justice;  Thompson,  Spencer, 
Yan  Ness  and  Yates,  Justices. 

A  bill  entitied  "  J.n  act  to  eqtudtze  the  four  great  districts  of  this 
SlxUe^^^  was  before  the  Council,  which  adopted  tiie  following  objec- 
tions, reported  by  the  Chief  Justice,  viz. : 

The  bill  is  to  be  considered  either  as  a  new  apportionment  of 
the  Senators,  or  as  a  new  division  of  the  districts,  and  in  either 
view  it  appears  to  the  Coimdl  to  be  inconsistent  with  the  spirit  of 
the  Constitution  and  the  public  good. 

1.  By  the  fourth  article  of  the  amendments  to  the  Constitatian 
it  is  provided  that  upon  the  return  of  every  census  the  Legialatoie 
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shall  apporlton  the  Senators  and  members  of  Assembly;  and  tbe 
Legislature  did  accordingly,  on  tbe  first  dliy  of  April  last^  by  the 
act  entitled  ''An  act  apportioning  the  representation  in  the  Legis- 
ktore  acoording  to  the  rule  prescribed  by  the  Constitution,"  make 
saeh  i^porfcionment  in  pursuance  of  tiie  census  taken,  in  1807. 
The  apportionment  having  thus  been  made,  the  provision  in  the 
Constitution  is  complied  with,  and  it  ceases  to  operate  until  the 
taking  of  another  census.    The  same  article  says  also,  in  the  like 
words,  that  upon  the  return  of  every  census  the  number  of  the 
Assembly  shall  be  increased,  and  yet  it  must  be  obvious  that  the 
increase  cannot  be  admitted  at  any  other  time  than  upon  the  return 
of  the  census.    The  fourth  article  says  nothing  about  the  division 
of  districts.    It  does  not  say  that  the  districts  shall  be  apportioned 
to  the  Senators,  but  that  the  Senators  shall  be  apportioned 
among  the  great  districts,  and  the  true  construction  of  it  is,  that 
upon  the  return  of  the  census,  the  Senators  may  be  apportioned 
among  the  districts  as  they  stand,  and  not  that  the  districts  are 
necessarily  to  be  disturbed  and  altered  upon  every  such  census. 
And  it  is  extremely  important^  both  as  it  respects  the  security  of 
the  Constitution  and  the  just  rights  of  the  electors  which  are  con- 
cerned in  these  apportionments,  that  when  an  apportionment  is 
once  made  it  should  be  steadily  adhered  to  until  the  return  of 
another  census.    There  is  no  rule  for  making  another  apportion- 
ment by  the  census  of  1807,  and  that  becomes  an  uncertain  guide 
for  a  second  apportionment,  because  the  population  of  the  districts 
has  varied  in  the  meantime  and  that  variation  increases  every  year. 
If  a  second  apportionment  may  be  made  now,  it  may  equally  be 
made  in  any  future  session  and  even  in  the  year  preceding  the 
taking  of  another  census,  and  thus  all  accuracy  in  the  rule  of 
apportionment  would  be  lost  and  the  constitutional  objects  of  the 
census  defeated.    That  the  present  bill  does  in  reality  make  an 
entire  new  apportionment  of  the  Senate  appears  fiom  the  second 
and  third  sections  of  the  bill  which  contain  the  provisions  for  that 
purpose.     Every  general   division  of  the   districts  necessarily 
involves  in  it  a  new  apportionment  of  the  Senators.    The  one 
object  cannot  weU  be  obtained  without  producing  the  other,  and 
oonsequently  public  convenience  would  seem  to  require  that  every 
general  alteration  of  the  districts,  whenever  the  same  shall  become 
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^oald  be  saiie  3C  :ze  anie  tone  widi  die  genen^ 

2l  Bos  x'  ^he  biZ  -rculii  be  ccnai^sred  t,as  its  title  pmparts)  only 
WB  a  ibev  ^rrinai  of  sie  discncK  aoeardii^  to  die  power  Tested  in 
die  Legssiassze  %^  ?be  t«ci±a  aRcfe  of  die  Co^ 
to  be  cq^aUx  ocjeakBAble.  Tlmft  power  was  giren  expieffilj 
*^&r  cbe  eaiT^Biaaoe  ani  sdrszxfiige  of  die  good  people  of  this 
SfTrtrr  scii  wziOKTer  soda,  al&aaskns  are  made^  pnhlic  conye- 
Bazcce  iwijlies  that  uiej  i^ocld  doc  take  cffisci  untfl  some  fatoie 
ad  di^ani  dar,  ao  s  to  giTC  uze  people  sofbaent  opporto^ 
acnuiie  titat  geooal  in&rmataifn  widiizi  diar  new  disfcncts  which 
■HjbereqixBitotoajzdidoiBciioioeofdiariiilei^  Thepresait 
lall  is  to  take  c&d  ak  die  mpwrng  dection.  This  is  eyidentl j  loo 
dioit  a  penody  aod  the  \£1  m^j  operate  as  a  smpiise  upon  the 
dedocs^  espeeaJij  in  die  eastern  distzjct,  which  by  the  bill  is  made 
to  cumprehend  rerj  distant  ooonties  whidi  firom  didr  local  sitna- 
tkm  hare  hidierto  had  Terr  Ihde  eonameroe  or  interoooise  with 
eadi  other.  To  break  np  and  new  model  all  die  great  districts 
within  six  or  seren  weeks  €i  the  senatorial  election  cannot^  in  the 
opinion  of  die  Cooncil,  oondooe  to  the  pnUic  good  or  the  conve- 
nienoe  or  adrantage  of  the  people.  The  act  of  the  4th  of  Maidi, 
1798|  presents  a  Talnable  precedent  npon  diis  sobject  It  made 
alterations  in  the  districts  fiv  leas  material  dian  those  contained 
in  the  present  bill,  bot  it  provided  that  the  aherations  should  not 
go  into  operation  until  die  ensuing  year. 

There  are  other  and  yery  inconyeni^it  consequences  to  which 
the  principle  of  this  bill  might  lead,  and  there  are  abuses  towhich 
such  a  precedent  mi^t  hereafter  be  perverted,  but  the  Council 
deem  it  unnecessary  to  trace  diem.  The  public  good  seems  to 
dictate  that  die  great  districts  should  not  be  new  modeled  veiy 
firequendy ;  that  when  alterations  become  necessary,  diey  should, 
to  every  practicable  extent,  preserve  die  original  district  character 
of  die  S^mtois  elect;  and  that  diey  should  not  go  into  operation 
very  piompdy,  least  diey  might  affect  die  sujGErages  of  die  free- 
holders, by  distracting  their  choice  or  confounding  their  eflforts  to 
tmite  in  upright  and  intelligent  candidates. 

The  Assembly  refused  to  pass  die  bill;  consequently  it  did  not 
become  a  law. 
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Albany,  January  80,  1810.  Present — Governor  Tompkins; 
Lansing,  Chancellor;  Kent^  Chief  Justice;  Thompson  and  Spen* 
oer,  Justices. 

A  bill  entitled  ^^An  act  to  establish  surveys  in  the  dtyof  New  Yorh^ 
and  iogrant  addiiumal poivers  to  the  mayar^  aldermen  andocmimanaiti/ 
cfihe  said  city^  in  rdaticn  thereto^^^  was  before  the  Council,  which 
adopted  the  following  objections,  reported  by  the  Chancellor,  viz. : 

Because,  by  the  third  section^  the  surveyors,  when  called  upon, 
are  to  lay  out  and  apportion  any  lot  within  any  square  in  such 
maimer  as  may,  in  their  opinion,  most  likely  procure  equid  justice 
between  the  parties  concerned,  and  the  maps,  evidences  and  vouch- 
ers wbich  influenced  their  decision  are  to  be  recorded,  and  future 
surveys  to  be  governed  by  such  returns.    This  new  mode  of  pro- 
ceeding does,  in  ag  indirect  way,  compel  the  proprietors  of  lots  to 
exhibit  their  titles  to  persons  not  acting  judicially,  or  to  submit  to 
We  inferences  made  to  their  prejudice  £rom  evidence  consisting  of 
an  undistinguished  mass  of  affidavits,  maps,  vouchers,  field-books 
and  memoranda,  collected  without  legal  discernment  or  judicial 
authority.  This  may  be  productive  of  discord  and  litigation,  even  as 
to  freehold  estates  long  since  defined;  for  the  whole  of  the  compact 
part  of  the  city  lying  southward  of  the  line  described  in  the  bill 
is  subject  to  the  provisions  thereof,  and  the  fourth  section  of  the 
bill  declares  that  every  survey,  plan,  map  and  field-book,  made  in 
conformity  with  the  provisions  in  the  biU,  shall  be  considered  as 
matters  of  record,  and  shall  be  final  and  conclusive  as  well  in 
respect  to  the  corporation  of  the  said  city  as  in  respect  to  all  other 
persons.    This  whole  provision  is  either  rendered  nugatory  by  the 
fifth  section  of  the  bill,  or  it  wiU  have  an  influence  injurious  to 
the  rights  of  private  property,  as  established  and  secured  accord- 
ing to  the  course  of  the  common  law;  and  in  either  alternative  the 
bill  appears  to  be  inconsistent  with  the  public  good. 

The  Senate  refused  to  pass  the  bill;  consequently  it  did  not 
become  a  law. 


866  Ths  ComrciL  of  Bxvisiok. 

Albant,  January  SO,  1810.  Present — Governor  Tompkios; 
Lansmgy  Chanoellor;  Kent,  Chief  Justice;  Thompson  and  Spen* 
oer,  Justices. 

A  bill  entitled  "-4n  act  far  the  rdief  of  WtUiam  H.  Beooe^  was 
before  the  Council,  which  adopted  the  following  objections,  r&> 
ported  ^7  Justice  Thompson,  viz.: 

Because,  by  the  first  section  of  the  bill,  the  said  Williaia  E 
Devoe  is  autiiorized  to  continue  the  nuU-dam  erected  and  now 
occupied,  in  the  town  of  Duanesburgh,  in  the  counlj  of  Schenec- 
tady, notwithstanding,  by  reason  thereof  the  lands  of  oth^  persons 
may  be  overflowed,  and  the  owners  of  such  lands  are  compelled 
to  part  with  the  same  against  their  will,  at  the  valuation  of  apprai- 
sers appointed  by  the  Court  of  Common  Pleas  of  the  counly  of 
Schenectady,  by  means  whereof  the  property  of  one  individual 
is  taken  without  his  consent,  and  appropriated  to  private  use, 
without  any  public  object  appearing  to  require  or  warrant  such 
l^islative  interposition. 

The  Assembly  refused  to  pass  the  biU ;  consequently  it  did  not 
become  a  law. 


Albany,  January  80,  1810.  Present — Governor  Tompkins; 
Lansing,  Chancellor;  Kent^  Chief  Justice;  Thompson  and  Sp«^ 
oei^  Justices. 

Abill  entitled  "An  act  to  establish  and  c(mjirmihe  origin 
the  lots  in  die  Military  Trad,'"  was  before  the  Coundl,  which  adopted 
the  following  objections,  reported  by  Chief  Justice  Kent,  viz.: 

Because  it  prescribes  a  particular  rule  of  evidence  of  title  to 
lots  in  the  Military  Tract,  whereas,  by  the  established  laws  of  the 
land,  the  title  to  lots  in  that  tract  is  fotmded  on  the  patents  respec- 
tively issued,  and  on  the  evidence  of  location  and  construction 
whidi  those  patents  furnish.  Original  surveys  are  now,  by  the 
setded  rules  of  law,  evidence  of  the  bounds  of  lots,  but  like  other 
matters  of  evidence,  they  may  be  controverted  by  better  proof  of 
the  intention  of  the  parties  and  of  the  truth  of  the  case. 

The  Assembly  refused  to  pass  the  bill;  consequently  it  did  not 
become  a  law. 
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Amant,  Jtrnvary  80,  1810.  Present — Governor  Tompkins; 
Laofimg,  Chancellor;  Eent^  Chief  Justice;  Thompson  and  Spen- 
cer, Justices. 

A  hill  entitled  "J.n  act  granMng  rdief  in  certain  cases  to  the  ivhalnr 
tonta  of  the  dty  of  New  Torh^  and  to  (he  ivhabUards  of  the  imon  of 
BroMyn^  in  Kings  county, ^^  was  before  the  Council,  which  adopted 
the  following  objections^  reported  by  the  Chancellor,  viz.: 

Because,  if  the  conveyance  across  the  East  river  of  the  goods, 
wares  and  merchandise  described  in  the  bill,  is  not  interfered  with 
by  private  rights,  its  provisions  are  useless;  and  if  any  such  rights 
are  daimed,  or  exist,  they  are  appropriately  and  exclusively  of 
judicial  cognizance. 

The  Assembly  refosed  to  pass  the  bill;  consequently  it  did  not 
become  a  law. 


Albany,  January  80,  1810.  Present — Gtevemor  Tompkins; 
Lansing,  Chancellor;  Kent,  Chief  Justice;  Thompson  and  Spen- 
oer,  Justices. 

A  biU  entitled  "  An  act  for  the  rdief  of  Nicholas  Hardenbwrgh^ 
Thomas  C.  Jcmaen  and  others,  and  for  oiher  purposes,^^  was  before  the 
Council,  which  adopted  the  following  objections,  reported  by 
Justice  Spencer,  viz. : 

1.  Because,  by  the  first  section  of  the  bill,  commissioners  are 
appointed  to  make  partition  of  the  real  estate  of  Cornelius  I.  Jan- 
Ben,  whereof  he  died  seized,  among  his  four  children,  and  the  only 
inducements  to  the  bill  appear  to  be,  that  two  of  the  said  children 
are  in&nts,  and  the  lands  to  be  divided  are  situated  in  several 
counties  of  this  State.  The  act  entitled  "An  act  for  the  partition 
of  lands,"  and  the  acts  supplementary  thereto,  afford  the  petition- 
ers for  the  present  biU  foil  and  complete  provision  for  all  the 
objects  contemplated  by  the  first  section  of  the  bill,  so  &r  as  relates 
to  the  partition  of  the  said  lands.  To  legislate  in  individual  cases, 
without  drcumstances  in  anywise  peculiar,  and  in  cases  already 
provided  for  by  general  laws,  appears  to  the  Council  to  be  against 
sound  policy  as  well  as  the  public  good. 
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The  Assembly  refused  to  pass  the  ball;  conaeqaeatly  it  did  not 
become  a  law. 


Albajbtt,  JfarA  30,  1810.  Present — Grovemor  Tompkins; 
Lansing,  Chancellor;  Kent,  Chief  Justice;  Th<»np8on,  Spoioer, 
Van  Ness  and  Yates,  Justices. 

A  bill  entitled  "An  ad  for  the  rdi^  of  Ae  heirs  of  Thmuu  R 
Taylor^  deceased,^^  was  before  the  Council,  which  adopted  the  fol- 
lowing objections,  reported  by  the  Chief  Justice,  viz,: 

Because  there  are  no  reasons  appearing  in  the  bill  why  trustees 
should  be  appointed  to  sell  the  real  estate  of  the  in&nt  beirs  of 
Thomas  II.  Taylor,  deceased,  any  more  than  the  real  estate  of  any 
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other  infuits.  The  general  law  of  the  land  vests  the  estate  of  the 
ancestor  in  his  heiis,  and  it  ought  not  to  be  taken  from  them  with- 
oat  their  consent,  unless  under  peculiar  and  strong  circumstances 
leallj  existing  and  duly  disclosed.  The  trustees  named  in  this 
bill  are  left  to  dispose  of  the  real  estate  of  the  children  as  to  them 
shall  seem  meet,  without  an j  direction  as  to  the  time  and  mode  of 
the  Bale,  and  thej  are  left  to  deduct  their  reasonable  costs  and 
charges  without  any  tribunal  to  guide  their  discretion  or  to  deter- 
mine what  costs  and  charges  are  reasonable.  Such  loose  and 
undefined  power  to  be  exercised  over  the  estates  of  in&nts,  are 
dangerous  to  the  rights  of  property,  and  pernicious  as  a  precedent 
Every  new  created  trust  of  this  kind  should  be  placed  under  the 
control  and  guidance  of  that  court  which  is  intrusted  with  the 
general  guardianship  of  in&nts. 

The  Legislature  refused  to  pass  the  bill;  consequently  it  did  not 
become  a  law. 


Albany,  March  80,  1810.  Present — Gbvemor  Tompkins; 
Lansing,  Chancellor;  Kent,  Chief  Justice;  Thompson,  Spencer, 
Tan  Ness  and  Tates,  Justices. 

A  bill  entitled  "-4n  act  for  the  relief  of  Persis  Pain  and  others^^ 
was  before  the  Council,  which  adopted  the  following  objections, 
reported  by  the  Chief  Justice,  viz. : 

Because  it  appoints  Minor  Thomas  a  trustee  to  sell  the  real 
estate  of  Nathaniel  Pain,  deceased,  and  to  apply  the  proceeds  in 
such  manner  as  he  shall  deenf  necessary  for  the  maintenance  of 
the  widow  and  infemt  children  of  the  said  Nathaniel  Pain,  on  his 
pving  a  bond,  vnth  surety,  to  be  approved  of  by  the  surrogate 
of  the  cotmty  of  Seneca,  for  the  &ithf ul  execution  of  his  trust 

There  are  no  circumstances  stated  in  the  bill  to  call  for  such  an 
extraordinary  exertion  of  legislative  power.  It  is  taking  from  the 
widow  and  from  the  in&nts  the  freehold  estates  vested  in  them 
by  law;  the  time,  notice  and  manner  of  the  sale  of  the  real  estate 
are  not  prescribed,  but  left  at  large  to  the  discretion  of  the  person 
appointed  trustees  by  the  biU.  The  amount  of  the  security  to  be 
given  is  also  left  at  large  to  the  surrogate,  nor  is  there  any  provi- 
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sioai  in  the  faOI  for  the  dispoeitLon  of  the  bofnd.  The  bill  is  in  aD 
these  lespecte  extremely  loose  in  its  provisioDS,  and  dangerous  ta 
the  lights  of  property.  The  appointment  of  trustees,  llie  gnid- 
anoe  of  their  discretion,  and  the  review  and  control  of  their  pro- 
ceedings ought  to  be  placed  under  judicial  cognizance,  and  especi- 
ally when  thqr  are  to  diyest  in&nts  of  the  real  estate  secured  to 
them  by  inheritance. 

The  Legislature  refused  to  pass  the  bill;  consequently  it  did 
not  become  a  law. 


Albaky,  March  80,  1810.  Present — Governor  Tompkins; 
Lansing,  Chancellor;  Kent>  Chief  Justice ;  Thompson,  Spencer, 
Yan  Ness  and  Tates,  Justices. 

A  biU  entitled  "-4n  act  far  the  rdief  of  the  heirs  ofPhtlo  Day^ 
deoeasedj^^  was  before  the  Council,  which  adopted  the  following 
objections,  reported  by  the  Chief  Justice,  viz.: 

Because  there  are  not  sufficient  circumstances  disclosed  by  the 
bill  to  warrant  legislative  interference  with  the  rights  of  minors, 
and  because  the  exercise  of  the  power  of  selling  the  real  estate  of 
the  in£Euits  and  the  amount  of  the  Cbsts  and  charges  to  be  deducted, 
and  the  security  to  be  given  fbr  the  fidthf ul  execution  of  his  trast 
by  the  trustee,  are  not  placed  under  the  cognizance  and  control  of 
any  judicial  tribunal.  A  single  magistrate  is  to  take  the  securit)r, 
and  that  is  all  the  control  specified  in  the  bill.  The  safe  and  pro- 
per course  is  to  place  the  exercise  of  such  powers  under  the  super- 
vision of  the  Court  of  Chancery  as«the  tribunal  immemorially  and 
specially  intrusted  with  the  care  and  guardianship  of  infsmts. 

The  Legislature  refused  to  pass  the  bill ;  consequently  it  did  not 
become  a  law. 


Albaxv,  AprU  2, 1810.  Present — Governor  Tompkins ;  Lan- 
sing, Chancellor ;  Kent,  Chief  Justice ;  Thompson  and  Van  Ness, 
Justices. 

A  bill  entitled  "An  act  far  the  rdief  of  the  minister^  elders  and  dea- 
cons of  the  B^brmed  Protestant  Dutch  ChvrA  in  the  town  cf  Oerman 
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flats  in  the  county  of  SerUmer,^^  was  before  the  Conncil,  wMeh 
adopted  the  following  objectioiis,  reported  by  the  Chancellor,  yiz. : 

The  Ck>imcil  object  to  the  said  bill  as  improper  to  become  a  law 
of  this  State,  for  the  reasons  assigned  daring  the  last  session,  in 
their  objections  to  a  bill  of  similar  import,  appearing  in  the  printed 
journals  of  the  honorable  the  Assembly  of  that  session,  page  212, 
which  objection  is  in  the  words  following: 

Becanse  the  third  section  of  the  act  entitled  "An  act  to  amend 
the  act  entitled  'An  act  to  provide  for  the  incorporation  of  religions 
societies,'  passed  March  14, 1806,"  authorizes  the  Chancellor,  upon 
the  application  of  any  religious  corporation,  to  make  an  order  for 
the  sale  of  any  real  estate  belonging  to  such  corporation,  and  to 
diiect  the  application  of  the  moneys  arising  therefrom  by  such 
corporation;  and  because  the  Chancellor  can,  in  a  summary  mode, 
with  little  expense  or  trouble  to  the  applicant,  institute  an  inquiry 
into  the  title  by  which  the  same  is  derived  to  such  corporation 
whether  the  same  is  affected  by  any  condition  or  limitation  detract- 
ing from  a  general  right  of  disposition,  and  which,  if  existing  in 
this  case,  &om  the  terms  of  the  bill,  appears  not  to  have  been  an 
object  of  attention. 

The  Senate  refused  to  pass  the  bill;  consequently  it  did  not 
become  a  law. 


Albany,  March  28,  1811.  Present — Governor  Tompkins; 
Lansing,  Chancellor;  Kent,  Chief  Justice;  Thompson,  Spencer 
and  Yan  Ness,  Justices. 

A  bill  entitled  "iln  act  for  the  reUef  of  tkt  representatives  of  An' 
drew  Janesj  deceased^^^  was  before  the  Council,  which  adopted  the 
fi>Uowing  objections,  reported  by  the  Chancellor,  viz. : 

Because  the  bill  authorizes  the  guardians  of  infants  to  dispose 
of  the  estates  of  their  wards  without  any  other  restraint  than  the 
certificate  which  it  provides  shall  be  given  by  the  surrogate  of 
Orange  coimty,  that  in  his  opinion  such  disposition  is  necessary 
and  tliat  lie  approves  thereof,  and  of  the  conveyances  to  be  by 
them  made,  without  prescribing  the  mode  in  which,  or  the  evi- 
dence itom  which,  such  necessity  or  benefit  is  to  be  deduced; 
46 
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llms  dcpntmg  fitcni  die  ibuI  piuvisiaii  in  such  CflncSy  of  oommit' 
ting  the  nqieniiteDdenoe  of  tlie  trost  to  the  CSonrt  of  Ghanoeiy, 
and  Ifaas  waiiaatiiig  >  total  ■Benrtkiii  of  the  cstote  of  infinntei  in  a 
caae  in  whidi,  bj  the  ninth  aectkn  of  the  act  entitled  '^  An  act  to 
laise  moneys  to  dnin  the  drowned  lands  in  the  coontjr  of  Qnmge," 
infimts  are  authorized  to  redeem,  when  the7  attain  ikeir  foil  age; 
a  case  somewhat  similar  to  a  lien  bj  moiig;age. 

The  Aasembly  refused  to  pass  the  bill;  consequentlj  it  did  not 
become  a  law. 


Albany,  March  SO,  1811.  Present — Governor  Tompkins; 
Lansing,  Chancellor;  Kent,  Chief  Justice;  Spencer,  Yan  Ness 
and  Yates,  Justices. 

A  bill  entitled  "^n  act  toprcverU  frauda  ai  dections^  andjbr  oAer 
pttrpoaeSf^^  was  before  the  Council,  which  adopted  the  following 
objections,  reported  by  Justice  Yan  Ness,  viz.: 

Because,  by  the  provision  in  the  first  section  of  the  said  bill, 
anj  person  who  shall  among  other  things  swear  that  he  is  twenty 
years  of  age,  may  vote  for  members  of  Assembly,  thereby  allow- 
ing minors  to  vote  for  members  of  Assembly;  whereas,  by  the 
Constitution  of  this  State,  aU  male  inhabitants  of  full  age  and  who 
possess  the  other  qualifications  therein  mentioned,  shall  alone  be 
entitled  to  vote  for  members  of  Assembly. 

The  Assembly  refused  to  pass  the  bill;  consequently  it  did  not 
become  a  law. 


Albany,  April  6, 1811.  Present — Governor  Tompkins;  Lan- 
sing, Chancellor;  Kent,  Chief  Justice;  Thompson,  Spencer,  Yan 
Ness  and  Tates,  Justices. 

A  bill  entitled  "An  act  to  prevent  Jravds  at  dectionSj  amdfar  oAer 
purpoaesj^^  was  before  the  Council,  which  adopted  the  following 
objections,  reported  by  Chancellor  Lansing,  viz.: 

1.  Because  the  description  of  person  of  eolor  who  is  required  to 
produce  a  certificate  of  his  freedom  at  aU  elections  is  too  vagne 


YeTOKS  07  THB  GOUKCIL.  868 

and  tmcertam  to  afford  a  detenninate  test,  either  as  presented  to 
Ae  eye,  or  as  applied  to  the  quality  of  the  blood,  which  compre- 
hendfl  all  the  gradations  of  the  mixed  races  between  the  African 
black  and  the  clear  complexion  of  the  white  man,  and  even  beyond 
it,  as  in  that  sense  the  stain  is  indelible ;  thus  imposing  on  many 
citizens  whose  ancestors  haye  xminterraptedly  enjoyed  the  elective 
franchise  nnder  the  colonial  as  well  as  the  State  government,  and 
to  whom  that  right  has  been  transmitted  with  their  freeholds,  the 
humiliating  degradation  of  being  challenged  in  consequence  of  a 
supposed  taint,  and  being  excluded  from  voting  in  common  with 
their  fellow-citizens  on  their  own  oaths,  and  thus  exposing  electors 
to  wanton  insult  and  contumely,  merely  on  account  of  their  com- 
plexion, whether  produced  by  the  accidental  circumstances  of 
birth,  climate  or  disesase,  in  the  act  of  exercising  the  noblest  right 
of  a  freeman. 

2.  Because  the  bill  selects  a  particular  description  of  persons 
who  are,  under  the  Constitution  and  laws  of  the  State,  entitied  to 
the  elective  franchise,  inany  of  whom  were  bom  free,  and  impoeea 
on  them  restrictions  and  limitations  to  the  exercise  of  rights  to 
which  they  are  now  entitied  in  common  with  other  citizens  of  this 
State;  and  because  no  adequate  means  are  afforded  them,  to 
restore  themselves  to  the  rights  and  privileges  of  which,  by  this 
bill,  they  are  deprived,  inasmuch  as  there  is  no  provision  for 
compelling  the  attendance  of  witnesses  before  the  officers  autho- 
rized*  to  take  the  proof  of  tiieir  freedom ;  thus  subjecting  the 
important  right  of  voting  at  an  election  to  the  will  and  pleasure 
of  others,  and  who  may  in  many  cases  be  interested  in  withhold- 
ing the  requisite  evidence  of  freedom. 

8.  Because,  heretofore,  it  has  been  generally  assumed  as  a  prin- 
ciple that  every  male  citizen  of  fiill  age  possessing  the  other  quali- 
fications to  vote,  required  by  law,  was  presumed  to  be  a  freeman, 
until  the  contrary  appeared.  In  the  present  bill  a  different  prin- 
ciple is  established,  to  wit,  that  all  black  men  and  men  of  color  are 
presumed  to  be  slaves  until  tiiey  prove  that  they  are  free.  A 
mode  of  proof  is  prescribed  of  a  nature  different  from  that  hereto- 
fore adopted  in  relation  to  the  qualification  of  electors  in  other 
cases.  Their  own  oaths  are  not  to  be  received,  nor  are  they  per- 
mitted to  produce  proof  to  the  inspectors.    They  must  produce 


864  Thb  CIoxtkgii:.  of  Bxvibiqn. 

their  proof  to  other  tribunals,  and  two  several  oerlaflcates  must  be 
obtained  before  they  can  be  permitted  to  vote.  Many  black  xnea 
and  men  of  color  in  this  State  were  bom  finee,  and  many  haye 
been  manumitted  in  the  manner  sanctioned  by  our  laws.  These 
men  are  scattered  through  the  State,  and  many  of  them  undoubt- 
edly reside  in  parts  remote  from  the  places  where  they  were  bom 
or  manumitted;  no  doubt  can  be  entertained  that  this  act  would 
not  be  known  to  many  of  those  interested  in  its  provisions  in.  time 
to  enable  them  to  procure  the  certificates  therein  required.  This 
bill,  before  it  goes  into  operation,  ought  not  only  to  be  brought  to 
the  knowledge  of  the  inspectors  of  every  town  so  as  to  guard 
against  fatal  errors,  but  it  should  also  be  brought  to  the  knowledge 
of  all  those  whom  it  essentially  affects,  in  such  a  reasonable  time 
before  the  elections  as  to  enable  them  to  procure  and  exhibit  the 
evidence  of  freedom,  and  procure  the  certificates  thereiii  stated. 
No  case  short  of  absolute  necessily  would  justify  the  passage  of  a 
bill  which  may  disfranchise,  even  for  one  year,  any  portion  of  the 
constitutional  electors  of  the  State.  Not  an  instance  is  reooUected, 
neither  is  any  believed  to  exists  when  such  a  radical  change  in  the 
election  law  has  been  made  so  short  a  time  before  the  election.  In 
the  year  1809,  a  bill  passed  the  honorable  the  Senate  and  Assem- 
bly, entitled  "An  act  to  equalize  the  four  great  districts  of  this 
State,"  which  came  to  the  Council  of  Bevision  more  than  seven 
weeks  before  the  election.  The  Council  objected  to  the  bill,  and 
one  ground  of  objection  was,  that  the  period  for  its  ptomulgstioii 
was  so  short  that  it  might  produce  great  public  inconvenienceL 
The  Council,  for  these  reasons,  consider  this  bill  as  a  violation  of 
principle,  dangerous  in  precedent  and  against  the  public  good. 

The  Senate  passed  the  bill,  but  the  Assembly  refused;  conse- 
quently it  did  not  become  a  law. 


Albakv,  April  5j  1811.  Present — Governor  Tompkins;  Lai^ 
sing.  Chancellor ;  Kent,  Chief  Justice ;  Thompson,  Spencer,  Yaa 
Ness  and  Tates,  Justices. 

A  bill  entitled  "^n  act  for  the  reHsf  of  ihe  representaHveB  cf 
WUUam  S.  PMipa^  dececued^^^  was  b^re  the  Council,  whidi 
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adopted  the  fi>llowing  objectiona,  reported  by  Chief  Justice  Kent, 

Because  it  authorizes  the  guardians  of  the  infant  children  of 
William  H.  Philips,  deceased,  to  sell  the  real  estate  of  the  said 
children,  without  any  direction  as  to  the  time  and  mode  of  sale, 
and  without  giving  security  to  apply  the  moneys  arising  on  such 
sale  for  the  benefit  of  the  children,  and  without  subjecting  the 
guardians  to  any  judicial  control  in  the  execution  of  their  trust. 
Such  an  unchecked  and  unlimited  discretion  in  guardians  is  with- 
out precedent  and  contrary  to  the  uniform  practice  of  the  Legisla- 
ture in  like  cases,  and  is  dangerous  to  the  rights  of  infants. 

The  Assembly  refused  to  pass  the  bill ;  consequently  it  did  not 
beoome  a  law. 


ATiBAJTY,  April  5, 1811.  Present — Governor  Tompkins;  Lan- 
Bmg,  Chancellor;  Kent,  Chief  Justice;  Thompson,  Spencer,  Van 
Kess  and  Yates,  Justices. 

A  bill  entitled  "-4.»  ad  far  the  rdief  of  James  Ford^^  was  before 
the  Council  which  adopted  the  following  objections,  reported  by 
Jostioe  Van  Ness,  viz. :         •* 

Because,  by  the  recital  to  the  said  bill  and  by  the  petition  and 
documents  accompanying  the  same,  it  appears  that  ten  lots  of  land 
in  the  Military  Tract  have  been  sold  by  Ebenezer  B.  Hawley,  late 
sheriff  of  the  coimty  of  Onondaga,  on  an  execution  issued  out  of 
the  Supreme  Court  of  Judicature  of  this  State  for  collecting 
$807.34,  for  the  trifling  sum  of  $16,  and  that  since  the  sale  there 
has  been  a  lapse  of  nearly  eight  years.  To  permit  a  mere  by- 
stander, though  a  deputy  of  the  said  sheriff,  but  who  did  not 
make  the  sale,  under  circumstances  which  afford  such  strong  evi- 
dence of  firaud  or  unfairness,  now  to  execute  a  deed  to  carry  the 
sale  into  effect,  appears  to  the  Council  to  be  highly  improper.  No 
satisfiu^iy  reason  has  been  given  why  the  deed  was  not  executed 
by  the  sheriff,  and  at  this  late  day  it  is  to  be  presumed  that  some 
good  cause  existed  for  his  omission  or  refusal  This  objection 
derirres  additional  force  firom  the  consideration  that  the  present 
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bill  appeals  to  have  been  passed  solely  upon  the  repiesentatiQii 
of  James  Ford,  the  plaintiff  in  execution  and  the  pnichaser  of 
the  said  lots,  without  the  knowledge  of  the  defendants  against 
whom  the  said  execution  was  issued. 

The  Assembly  refused  to  pass  the  bill;  consequently  it  did  not 
become  a  law. 


Albany,  January  28,  1812.  Present — Governor  Tompkins; 
Lansing,  Chancellor;  Spencer,  Justice. 

A  bill  entitled  "-4n  ojdt  for  the  securUy  of  the  estates  of  femes  covert 
in  certain  cases"  was  before  the  Council,  which  adopted  the  foUov- 
ing  objections,  reported  by  Chancellor  Lansing,  viz. : 

1.  Because  the  bill  in  the  cases  therein  mentioned  exempts  the 
estate  of  a  feme  covert  from  liability  of  satisfaction  of  her  hus- 
band's debts,  contracted  during  her  coverture;  thus  impairing  the 
obligation  of  contracts  and  depriving  the  creditors  of  the  husband 
of  a  right  which,  in  many  instances,  may  have  been  the  sole 
inducement  to  giving  him  credit 

2.  Because  the  provisions  in  the  biU  may  fiicilitate  collusions 
and  frauds,  the  more  difficult  of  detection  from  the  l^al  uni^  of 
persons  and  interests  of  husband  and  wife,  and  their  incompetency 
of  testifying  against  each  other. 

8.  Because,  by  the  provisions  in  the  bill,  the  husband  is  divested 
of  many  of  his  important  rights,  in  consequence  of  his  mere  le- 
frisal  to  cohabit  with  his  wife,  notwithstanding  her  conduct  may 
have  been  so  scandalously  flagitious,  corrupt  or  improper  as  to 
render  such  refusal  perfectly  justifiable. 

4.  Because  the  provisions  of  the  said  bUl  are,  in  the  opinion  of 
the  Council,  dangerous  and  impolitic,  having  a  tendency  to  pre- 
vent  a  reconciliation  between  the  husband  and  wife,  when  diffe^ 
ences,  arising  in  many  instances  from  the  most  trivial  causes,  may 
have  produced  a  separation  between  them. 

6.  Because  the  provisions  in  the  bill  are  not  reciprocal,  and  on 
that  account  in  this  case,  unjust;  for  if  it  be  necessaiy  and  proper, 
when  the  husband  shall  refuse  to  cohabit  with  his  wife,  to  subject 
him  to  the  burdens  and  disabilities  contained  in  tiie  bill,  it  is 
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equally  necessary  and  proper,  in  case  the  wife  unjustifiably  refuses 
to  cohabit  with  her  husband,  that  she  should  forfeit  all  right  to 
dower  of  his  estate  after  his  decease. 

The  Senate  reftised  to  pass  the  bill;  consequently  it  did  not 
become  a  law. 


Albany,  March  14,  1812.  Present — Governor  Tompkins; 
Lansing,  Chancellor;  Kent^  Chief  Justice;  Thompson,  Spencer, 
Van  Ness  and  Yates,  Justices. 

A  bill  entitled  ^^An  act  rehtive  to  the  real  estate  of  George  TeeplSy 
deoeased^^^  was  before  the  Council,  which  adopted  the  following 
objections,  reported  by  Chancellor  Lansing,  yiz. : 

Because  the  bill  is  totally  useless,  an  adequate  remedy  being 
provided  by  the  seventh  section  of  the  act  entitled  "An  act  con- 
cerning idiots,  lunatics  and  infant  trustees,"  which  authorizes 
in&nt  trustees  to  convey  trust  estates  under  the  discretion  of  the 
Court  of  Chancery;  the  vendor's  heirs  being  by  operation  of  law, 
trustees  for  the  vendees. 

The  Assembly  refiised  to  pass  the  bill;  consequently  it  did  not 
become  a  law. 


Albany,  May  26, 1812.  Present — Governor  Tompkins;  Kent, 
Chief  Justice;  Spencer,  Thompson,  Van  Ness  and  Yates,  Justices. 

A  bill  entitled  "An  act  to  authorize  the  guardians  of  PhAe  B. 
Eartf  Sally  Ann  Bloomy  Eliza  Ehom  and  Jane  BUxm  to  execute  a 
deed  to  James  Oazky^^^  was  before  the  Council,  which  adopted  the 
following  objections,  viz. : 

Because  the  bill  is  totally  useless,  an  adequate  remedy  being 
provided  by  the  seventh  section  of  the  act  entitled  "An  act  con- 
ceming  idiots,  lunatics  and  infant  trustees,"  which  authorizes  in&nt 
trustees  to  convey  trust  estates  tmder  the  discretion  of  the  Court 
of  Chancery;  the  vendor's  heirs  being,  by  operation  of  law,  trus- 
tees for  the  vendees. 

The  Assembly  refused  to  pass  the  bill;  consequently  it  did  not 
become  a  law. 


898  Ths  ComrciL  of  BsvisiQkr. 

ALBAJrr,  JwnA  10, 1812.  PreBent — Goremor  Tompkma;  I^m- 
sing,  Chancellor;  Kent,  Chief  Justice;  Thompson,  Justioe. 

A  bill  entitled  "J.n  a/dt  for  the  rdirf  of  Ae  heirs  of  John  SchztibSf 
deceased,"  was  before  the  Council,  which  adopted  the  following 
objections,  reported  by  Chancellor  Lansing,  viz.: 

Because  no  reason  appears  in  the  bill  why  trustees  are  required 
to  be  appointed  to  sell  the  real  estate  whereof  John  Schultzs  died 
seised,  more  than  in  any  other  case  of  infant  heirs;  and  as  the 
general  law  of  the  land  vests  the  real  estate  of  an  ancestor  in  his 
heirs,  it  ought  not  to  be  divested  without  their  consent,  unless 
dearly  for  their  benefit  tmder  peculiar  circumstances  duly  sug- 
gested and  assumed  as  the  ground  of  legislative  intCTposition. 

The  Assembly  refused  to  pass  the  bill;  consequently  it  did  not 
become  a  law. 


Albany,  June  15, 1812.  Present — (Jovemor  Tompkins;  Kent, 
Chief  Justice;  Yan  Ness,  Justice. 

A  bill  entitled  ^^An  act  rdaiive  to  the  reed  estate  of  AnAmvyMasr' 
vin,  deceased,"  was  before  the  Council,  which  adopted  the  follow- 
ing objections,  viz.: 

Because  the  bill  is  totally  useless  and  corresponds  in  provision 
and  principles  with  those  in  the  bills  entitled  ^'An  act  relative  to 
the  estate  of  Greorge  Teeple,  deceased,"  and  "An  act  to  authorise 
the  guardian  of  Phebe  B.  Hart,  Sally  Ann  Bloom,  Eliza  Bloom 
and  Jane  Bloom  to  execute  a  deed  to  James  Gazley,"  in  both 
which  cases  the  objections  of  the  Council  were  held  available^ 
during  the  present  session  of  the  Honorable  the  Legislatore^  and 
to  which  cases  the  Council  beg  leave  to  refer. 

The  Assembly  refused  to  pass  the  bill ;  consequently  it  did  not 
become  a  law. 
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Albany,  June  16j  1812.  Present — Governor  Tompkins;  Lan- 
ong,  Chancellor;  Kent,  Chief  Justice;  Yan  Ness,  Justice. 

A  bill  entitled  "-4.n  act  for  the  rdief  of  Naruy  Fairchtld  and  her 
infimt  soTij^^  was  before  the  Council,  which  adopted  the  following 
objections,  viz.: 

Because  no  reason  appears  in  the  bill  why  trustees  are  required 
to  be  appointed  to  sell  the  real  estate  whereof  Erastus  Fairchild 
died  seised,  more  than  in  any  other  case  of  infant  heirs;  and  as 
the  general  law  of  the  land  vests  the  real  estate  of  an  ancestor  in 
his  heirs,  it  ought  not  to  be  divested  without  their  consent,  unless 
clearly  for  th^  benefit,  under  peculiar  circumstances,  duly  sug- 
gested and  assumed  as  the  ground  of  legislative  interposition. 

The  Assembly  refosed  to  pass  the  bill;  consequently  it  did  not 
become  a  law. 


Albany,  June  19, 1812.  Present — Governor  Tompkins;  Lan- 
sing, Chancellor;  Kent,  Chief  Justice;  Van  Ness,  Justice. 

A  bill  entitled  ^^An  act  incorporating  trustees  to  manage  svch  funds 
as  Alaoander  Proud/it  may  dispose  of  for  pious  and  charitable  gospd 
purposeSj^  was  before  the  Council,  which  adopted  the  following 
objections,  reported  by  Chancellor  Lansing,  viz. : 

Because  the  bill  is  against  the  existing  general  restraint  imposed 
by  the  wisdom  of  the  Legislature  on  the  devise  of  land  to  be  held 
in  mortmain  in  a  case  undistinguished  fix)m  others  of  the  same 

Because  the  bill  contains  no  limit  as  to  amount,  except  the 
value  of  the  estate  of  Alexander  Proudfit,  which  may  be  increased 
by  the  bene&ctions  of  others  to  a  dangerous  excess,  and  applied 
to  promote  objects  which  it  has  been  the  uniform  and  salutary 
policy  of  the  State  to  confine  within  reasonable  and  prescribed 
bounds. 

Because  the  bill  authorizes  Alexander  Proudfit,  by  a  disposition 
of  any  part  of  his  estate,  by  his  will  or  otherwise,  to  trustees,  to 
create  a  corporation  of  perpetual  donation  and  to  prescribe  the 
objects,  terms,  limitation  and  application  of  the  trust  fund  at  his 
discretion,  which  is  so  wholly  unprovisionary  as  to  leave  the 
47 
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doDor  m  nniestrained  latitade  of  modification  of  the  coipontion, 
•nd  the  diieekkm  of  its  fands  to  any  object  comprehended  within 
the  oompiehensiTe  tenna  of  pions  and  charitable  gospel  puiposes. 

The  Senate  refused  to  pass  the  bill ;  consequentl j  it  did  not 
become  a  law. 


Alba^tt,  Xo^ember  3,  1812.    Present — Governor  Tompkins; 
Innsingy  Chancellor;  Kent,  Chief  Justice;  Thompson  and  Yates, 


A  bill  entitled  "Jin  ad  eonoemtng  the  Judges  of  the  Supreme 
GtsrC  was  before  the  Council,  which  adopted  the  following  objeo- 
tk>oa.  reported  b j  the  Chancellor  after  being  amended  by  it,  m 
(the  GoTenx)r  dissenting  from  the  first  objection): 

Because  the  Constitution  having  recognized  the  Supreme  Cotu^ 
in  its  oiganizalion  and  powers,  as  existing  under  the  Colonial 
f^>Temmait,  derived  fixHn  those  of  the  English  common  law  courts 
of  King's  Bench,  Common  Pleas  and  Exchequer,  in  none  of  which 
cvvuts^  Colonial  or  English,  have  the  number  of  the  judges  at  one 
time  exceeded  jiir;  that  number  seems  to  be  the  common  law 
maximum,  according  to  immemorial  usage,  not  to  be  exceeded  but 
I V  an  express  act  oi  the  Legislature,  in  conformity  to  the  dedarar 
tiv>n  of  the  Constitution,  that  such  parts  of  the  common  law  of 
Kiigland  as  comprised  part  of  the  kw  of  the  Colony  should  be 
and  continue  the  law  of  the  land,  subject  to  such  alterations  and 
piv^visions  as  the  Legislature  of  this  State  should  £x)m  time  to 
time  make  concerning  the  same. 

Because  the  bill  authorizes  the  honorable  Senate  and  Assembly, 
bv  concurrent  resolution,  to  direct  the  extension  of  the  lindtatioa 
ca\/:(r  judg\?s  to  an  iudefinite  number,  thus  evading  the  constito- 
livHial  revision  of  this  Council,  and  precluding  it  from  expressing 
its  opinion  whether  existing  circumstances  render  it  oonsist^t 
with  the  public  good  to  enlarge  the  number  in  a  case  in  which 
this  Council  must  constitutionallj  be  presumed  eminently  quailed 
to  form  a  correct  judgment  on  the  subject,  as  its  oonstitn^it  mem* 
bers  are  the  executive  and  the  judicial  officers  presiding  in  the 
superior  courts  of  original  juriadicticm  in  the  State. 


Yetoes  of  thb  Council.  871 

Because  the  biU^  firom  its  nature  and  object,  is  indefinitelj  pro* 
.  spectiye,  and  the  poweiB  granted  by  it  incapable  of  being  exhansted 
by  goooessive  concurrent  resolutions;  thus  not  only  destroying  the 
independence  of  the  Council,  by  exposing  it  to  be  borne  down  by 
tbe  introduction  of  new  judges  whenever  its  measures  do  not  com- 
port with  the  opinions  of  a  majority  of  the  members. composing 
the  honorable  Senate  and  Assembly,  but  pladng  the  Council  in 
absolute  subserviency  to  them,  instead  of  forming  the  check  the 
Constitution  intended  upon  their  proceedings. 

Because,  if  the  bill  should  become  a  law,  and  concurrent  reso- 
lutions should  be  passed  during  the  present  session  for  the 
appointment  of  one  or  more  judges,  their  numbers  might  be 
doubled  in  the  next  session,  and  subsequent  members  of  the 
L^lislature  might  increase  them  by  the  same  means  a  hundred- 
fold, and  thus  the  salutary  efficacy  of  the  judiciary  might  be 
virtually  impaired,  and  the  people  of  this  State  be  burdened  with  a 
usdess  and  intolerable  expense,  imsanctioned  by  the  forms  pre- 
scribed by  the  Constitution  or  by  the  constituted  authorities,  to 
whom  collectively,  each  acting  in  the  sphere  assigned  to  it  in  the 
.  Constitution,  has  committed  these  important  and  incommunicable 
powers. 

Because  the  bill  provides  not  only  for  the  increase  of  the  judges 
indefinitely,  in  consequence  of  a  resolution  of  the  two  houses  of 
the  Legislature,  but  provides,  also,  that  judges  so  to  be  appointed 
shall  receive  the  like  compensation  as  the  other  judges,  thereby 
enabling  the  two  houses  of  the  Legislature,  at  any  future  time,  by 
concurrent  resolutions,  to  make  a  permanent  appropriation  of 
money  without  the  sanction  of  law. 

The  Senate  refused  to  pass  the  bill;  consequently  it  did  not 
become  a  law. 


AiiBAKT,  March  12,  1818.  Present — Governor  Tompkins; 
Lansing,  Chancellor;  Kent,  Chief  Justice;  Spencer,  Thompson, 
Van  Ness  and  Yates,  Justicea 

A  bill  entitled  ^^An  act  to  amend  an  act  enMei  ^An  act  concerning 
ike  derks  of  the  Supreme  Court  of  this  Staie^  and  for  oAer  purpoaes^^^ 


8TS  Tex  Ooukgil  or  Skyihiok. 


befiiie  the  CoimcO,  wliich  adopted  the  folloiring  objectiaiiB, 
rqiaited  bj  Cihief  Justice  Kent^  viz.: 

Because,  by  the  second  section  of  the  said  bill,  it  is  made  the 
dntr  of  ^  Supreme  Courts  by  inles  or  oideis,  to  compel  the  officers 
of  the  said  comtto  payto  the  Treasoier  of  this  State,  the  moneys 
which  may  fitxn  time  to  time  be  due  to  the  people  of  this  State 
from  the  said  officers  fi>r  derks'  &es;  thereby  compelling  the  said 
ooQit  to  collect  the  said  debts  dne  from  the  attorneys  of  the  said 
court,  by  process  of  attachment  and  commitment  as  for  a  con- 
tempt, or  by  suspending  the  said  attorneys  from,  or  striking  them 
cdTthe  roll,  as  Ibr  a  misdemeanor  in  practice  or  other  contempt  of 
&e  court  The  Council  are  not  adyised  that  the  Supreme  Gouit 
haTe  any  other  mode  by  which  they  can  cause  the  said  debts  to 
be  collected,  and  they  consider  this  mode  not  proper  for  &e  col- 
lection  of  debts  due  to  the  State,  inasmuch  as  the  party  would  be 
deptiTed  of  trial  by  jury,  and  be  put  to  answer  upon  interrogato- 
ries; and  inasmuch  as  this  proceeding  has  neyer  been  aj^lied  to 
any  other  than  cases  of  abuse  and  misdemeanor  in  practice,  or 
other  contempt  committed  against  the  privileges  and  authority  of 
thecourts* 

The  Senate  refused  to  pass  the  bill;  consequently  it  did  not 
become  a  law. 


Albany,  AprH  5, 1813.  Present — Governor  Tompkins;  Lan- 
sing, Chancellor;  Kent^  Chief  Justice;  Thompson,  Spencer  and 
Tan  Ness,  Justices. 

A  bill  entitled  "Jin  ad  rdative  to  Ae  eastern  branA  of  the  SJuh 
Aarie  tumpJx^^  was  before  the  Coundl,  which  adopted  the  follow- 
ing objections,  reported  by  Justice  Thompson,  viz. : 

Because,  by  the  fourth  section  of  the  bill,  the  president  and 
directors  are  authorized  to  assess,  upon  each  share  of  the  capttl 
stock  of  said  company,  a  tax  not  exceeding  one  dollar  and  fift^ 
cents,  without  the  consent  of  the  stockholders,  and  annexes  the 
penalty  of  forfeiture  of  the  stock  for  non-payment  of  such  assess- 
msaX;  thereby  imposing  upon  the  stockholders,  against  their  wiU, 
the  payment  of  money  not  authorized  by  the  original  act  cS 
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iocoipoiation,  and  in  yiolation  of  the  rights  created  under  such 
9cXj  without  any  adequate  public  necessity  appearing  to  justify  the 
same. 

The  Senate  refused  to  pass  the  bill;  consequently  it  did  not 
become  a  law. 


Albakt,  April  6, 1818.  Present — Governor  Tompkins ;  Lansing, 
Chancellor;  Kent,  CJhief  Justice;  Thompson  and  Spencer,  Justices. 

A  bill  entitled  "J.n  act  oanceming  joint  tenants  and  tenants  in  tail^ 
regulating  descents  and  abolishing  entails,''^  was  before  the  Council, 
which  adopted  the  following  objections,  reported  by  Chief  Justice 
Kent,  viz.: 

Because  the  biU  is  a  transcript  of  a  law  passed  the  23d  of  Feb- 
ruary, 1786,  and  is  to  be  found  in  the  first  volume  of  the  laws, 
page  44.  That  law  has  long  been  revered  for  the  utility  and 
the  wisdom  of  its  provisions.  It  is  the  Medina  Oharta  of  most 
of  our  estates  by  inheritance.  It  was  left  untouched  in  the  revi* 
sion  of  1801,  and  to  reenact  it  now,  appears  not  only  useless,  but 
inconsistent  with  the  ends  of  legislation,  for  by  the  first  section  of 
the  bin  there  is  a  very  formal  aboHtion  of  estates  in  tail;  which 
would  imply  that  such  estates  still  existed,  when  it  is  well  known 
Ihat  they  are  already  abolished,  and  have  ceased  to  exist  ever 
since  the  year  1786.  The  last  section  of  the  bill  shows,  in  a  strong 
point  of  light,  the  impropriety  of  re^nacting  that  law,  for  the  last 
section  in  the  law  of  1786  was  confined  to  certain  special  cases  of 
descents  and  conveyances,  happening  between  the  years  1782  and 
1786,  and  the  present  biU  makes  the  same  provision  for  those 
abeolete  cases  as  if  they  were  transactions  of  yesterday. 

The  only  reason  that  appears  for  re^nacting  the  law  of  1786, 
was  to  incorporate  into  it  the  provisions  in  the  sixth  and  seventh 
sections  in  this  bilL  But  those  provisions  being  of  a  local  and 
temporary  nature,  were  not  necessary  to  have  been  rec^nacted,  and 
especially  to  be  attached  to  a  law  intended  to  establish,  perma- 
nently, and  as  we  trust,  for  ages  to  come,  the  title  to  real  property 
by  descent  Those  provisions  relate  only  to  rights  m  the  Military 
Tract,  of  certain  soldiers  who  died  before  the  27th  March,  1788. 
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The  cases  there  allxided  to  are  becoming  obsolete  b  j  time  and  the 
statute  of  limitations. 

The  necessity  of  that  provision  was  temporary  and  irill  soon  be 
forgotten,  whereas  the  law  of  descent  is  so  yast  and  so  constant 
in  its  operations  that  it  ought  not  to  be  disturbed  for  any  light  or 
transient  cause. 

The  Senate. re&sed  to  pass  the  bUl;  consequently  it  did  not 
become  a  law. 


Albany,  April  8,  1818.  Present — ^Governor  Tompkins;  Lan- 
sing, Chancellor ;  Kent,  Chief  Justice ;  Thompson,  Spencer  and 
Van  Ness,  Justices. 

A  bill  entitled  "An  act  restraining  ligamy^^^  was  before  the  Conn- 
dl,  which  adopted  the  following  objections,  reported  by  the  Chan- 
cellor, viz.: 

1.  Because  the  proyision  which  subjects  the  person  who  shall 
marry  the  husband  or  tuife  of  any  other  person,  knowing  at  the 
same  time  that  sxich  husband  or  wife  is  living,  to  the  penalties 
of  felony,  may,  upon  a  literal  construction,  expose  an  innocent 
person  to  punishment,  and  the  general  rule  is  that  penal  laws  are 
not  to  be  extended  by  equity, 

2.  Because,  though  the  offense  probably  intended  to  be  provided 
against  by  the  last  clause  in  the  said  bill  is  of  a  milder  type  as  to 
its  influence  on  society  than  simple  adultery,  inasmuch  as  though 
equally  immoral  it  is  accompanied  with  an  acknowledged  respect 
for  the  common  decencies  of  life,  and  destitute  of  every  pretense 
of  deception  relating  to  the  former  marriage,  it  is  made  punish- 
able as  a  felony,  whilst  common  adultery  can  only  be  rediesaed 
by  civil  suit 

The  Senate  refused  to  pass  the  bill;  consequentiy  it  did  not 
become  a  law. 
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Albaky,  April  9, 1813.  Present — Governor  Tompkins;  Lan- 
sing, Chancellor;  Kent,  Chief  Jnstice;  Thompson,  Spencer,  Yates 
and  Yan  Ness,  Justices. 

A  bill  entitled  "  J.n  act  to  revive  and  amend  the  act  entitled  ^An  act 
t9  inoorparate  the  Sarlaem  Bridge  Oompany^  and  for  huHding  another 
bridge  across  the  Harlaem  river^^^^  was  before  the  Coimcil,  which 
adopted  the  following  objections,  reported  by  Governor  Tompkins, 
viz.: 

1.  Because  it  is  not  recited,  nor  does  it  otherwise  appear,  that 
die  corporation  established  by  the  act  entitled  "An  act  to  incorpo- 
rate the  Harlaem  Bridge  Company,"  passed  March  25, 1808,  have 
apphed  under  their  common  seal  for  the  alterations  of  their  charter 
contained  in  this  bill,  although  the  rights  and  privileges  of  that 
company  are  materially  changed  and  affected  thereby. 

2.  Because  the  bill  expressly  prohibits  the  keeping  of  any  ferry, 
or  the  building  of  any  bridge  across  Harlaem  river,  from  the 
county  of  New  York  to  the  county  of  Westchester,  within  three 
miles  on  either  side  of  the  present  Harlaem  bridge,  and  because 
the  granting  of  an  exclusive  privilege  to  control  the  whole  or 
principal  part  of  the  intercourse  between  York  Island  and  the 
mainland  across  the  navigable  waters  of  Harlaem  creek,  without 
hmitation  as  to  time  and  by  a  bill  so  improvisory  in  essential 
points  as  the  present,  is  dangerous  in  its  tendency,  and  may,  and 
probably  wiD,  be  extremely  detrimental  to  the  public  good  at  some 
future  period. 

8.  Because,  by  the  charter  of  the  city  of  New  York  and  the 
laws  confirming  and  altering  the  same,  the  jurisdiction  of  the  cor- 
poration of  the  said  diy  extends  to  low  water  mark,  on  the  West- 
chester side  of  Harlaem  river;  and  by  the  same  charter  and  laws, 
the  right  of  granting  and  regulating  ferries  and  bridges  over  the 
navigable  waters  within  the  precincts  of  the  said  corporation  is 
granted  to  the  mayor,  aldermen  and  commonalty  of  the  dty  of 
New  York.  The  privilege  granted  by  this  bill  infringes  the 
charter  rights  of  the  said  corporation  of  the  city  of  New  York, 
granted  and  secured  to  them  as  aforesaid. 

The  Assembly  refused  to  pass  the  bill ;  consequently  it  did  not 
become  a  law. 
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ALBAmr,  AprU  12,  1818.  Present — Grovemor  Tompldos; 
Lansmg,  Chancellor;  Eent^  Chief  Justice;  Thompson,  Spencer 
and  Yates,  Justices. 

A  bill  entitled  ^^An  act  Umiting  ihe  period  of  hringing  dahns  and 
proaecutums  againd  farfeikd  estaies^^^  was  before  the  Council,  which 
adopted  the  following  objections,  reported  by  Chief  Justice  Kent^ 
viz.: 

1.  Because  the  bill  appears  to  have  been  intended  to  be  a  revised 
bill,  and  as  reenacting  the  statute  of  the  28th  of  March,  1797,  to 
be  found  in  the  first  volume  of  the  laws,  page  162 ;  wheieas  that 
law  had  never  been  altered  or  amended,  and  was  not  within  the 
purview  of  the  general  revision  of  the  laws,  and  beiug  a  permanent 
statute  affecting  a  very  extensive  portion  of  real  estate,  it  is  at  least 
useless,  and  may  be  injurious  to  the  stability  of  these  rights  to 
repeal  and  re^nact  it 

2.  Because  the  case  of  dower  of  the  widow  of  the  person 
attainted  or  convicted,  was  not  within  the  provision  of  the  former 
act,  since,  according  to  the  judicial  construction  of  that  act  as 
settied  by  the  judgment  of  the  Supreme  Court,  it  did  not  apply  to 
the  right  or  claim  of  dower  in  such  case ;  and  so  long  as  that  deci- 
sion remains  in  force  and  unreversed  it  must  be  taken  to  be  the 
true  and  just  constructioiL  And  although  it  rests  in  the  wisdom 
of  the  Legislature  to  limit  the  right  of  action  in  cases  of  dower,  as 
well  as  in  otiier  cases,  to  five  years,  yet  every  new  limitation 
should  be  prospective  and  not  commence  before  the  passing  of  the 
act;  for  otherwise,  parties  might  be  affected  by  such  limitation 
without  notice  of  it,  and  might  lose  their  rights  even  while  they 
were  sleeping  in  security  under  existing  laws. 

The  Senate  passed  the  bill,  but  the  Assembly  refdsed ;  oonse- 
quenfly  it  did  not  become  a  law. 

February  25,  1814,  Chief  Justice  Kent,  succeeded  John  Lan- 
sing, Jr.,  as  Chancellor;  Justice  Smith  Thompson  succeeded  Kent 
as  Chief  Justice;  and  Jonas  Piatt  was  appointed  a  Justice  in  place 
of  Thompson, 
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.  Albany,  October  22,  1814.    Present — Goyemor  Tompkins; 
Thompsoii,  Chief  Justice ;  Spenoer,  Justice. 

A  bill  entitled  "-4.n  act  concerning  vessels  in  ike  port  of  New  York^^^ 
was  before  the  Coxuidl,  which  adopted  the  following  objections 
(amended  from  the  original  objections,  reported  by  the  Chan- 
cellor), viz.: 

Because  it  gives  to  the  corporation  of  New  York  a  power  to 
remove,  at  their  discretion,  at  any  time  during  the  present  war,  and 
without  any  cause  to  be  assigned,  all  or  any  private  vessels  in  the 
harbor  of  New  York,  to  any  part  of  this  State  or  of  the  State  of 
New  Jersey;  and  this  removal  to  be  at  the  risk  and  expense  of  the 
owner,  for  which  expense  the  owner  is  made  personally  liable  to 
suit  This  is  vesting  in  that  corporation  a  most  arbitrary  and 
unpreoedented  control  over  the  disposition  of  private  property, 
without  making  the  power  to  depend  upon  the  existence  of  some 
absolute  necessity.  No  doubt,  when  such  public  necessity  exists, 
private  property  must  be  used  and  disposed  of  consistently  with 
the  public  good.  But  upon  the  neglect  or  refusal  of  the  owner  to 
remove  his  vessel,  his  liability  to  pay  the  expense  of  the  removal 
in  this  case  ought  not  to  extend  beyond  a  lien  upon  the  ship  or 
vessel  removed. 

The  Senate  refused  to  pass  the  bill;  consequently  it  did  not 
become  a  law. 


Albany,  October  24,  1414.  Present — Governor  Tompkins; 
Kent,  Chancellor;  Thompson,  Chief  Justice;  Yates,  Justice. 

A  bill  entitled  "-An  act  to  aid  in  the  apprehension  of  deserters  from 
the  army  and  navy  of  the  United  States"  was  before  the  Council,  which 
adopted  the  following  objections,  reported  by  the  Chancellor,  viz. : 

1.  Because  the  bill  makes  it  lawful  for  any  person  whomsoever, 
if  he  shall  have  cause  to  suspect  that  any  other  person  is  a  deserter 
from  the  army  or  navy  of  the  United  States,  or  from  the  army  or 
militia  of  this  State,  to  apprehend  him  vrithout  warrant,  and  take 
him  before  a  justice  of  the  peace.  This  is  an  arbitrary  power  and 
may  be  used  and  abused  by  the  most  worthless  of  men,  upon  a 
suspicion  of  which  he  is  to  be  the  judge,  to  the  vexation  and 
48 
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oppiegBaoii  of  the  good  people  of  this  State.  It  is  in  direct  viola- 
tion  of  all  the  lightB  of  pezsonal  liberty  which  we  inheritedfirom 
our  ancestoTS,  and  which  have  been  seemed  to  n&bj  the  Gonstita- 
tion  and  law  of  the  land.  By  the  actof  the  26th  Jannaiy,  1787, 
which  was  only  a  tniDSCiipt  of  the  piorisioos  of  Magna  Gharta, 
and  is  therefore  to  be  regarded  as  a  declaration  of  fimdamental 
rights,  "no  citizea  of  this  State  shall  be  taken. or  imprisoned  bat 
by  due  process  of  law."  And  by  the  C!onstitation  of  the  United 
States,  it  is  declared  that  no  person  shall  be  deprived  of  liberty 
without  due  process  of  law,  and  that  no  warrants  shall  issue  but 
upon  probable  cause,  supported  by  oath  or  affirmation.  All  these 
sacred  barriers  are  laid  prostrate  before  that  provision  in  this  bill 

2.  Because,  when  the  person  so  to  be  arrested  A  brought  before 
the  justice,  if  it  shall  appear  to  the  justice  £rom  any  evidence  what* 
ever,  that  he  has  probable  cause  to  suspect  that  such  person  is  a 
deserter,  he  is  required  to  cause  him  to  be  delivered  to  some  mili- 
tary post,  or  to  commit  him  to  jaiL  This  is  a  continuation  of  the 
same  arbitrary  and  unconstitutional  power.  The  justice  is  not 
bound  to  require  any  oath  or  affirmation  to  strengthen  the  sus- 
picion. I^  without  any  oath  or  any  confession  of  the  party,  it 
shall  appear  to  him  "from  any  other  evidence"  that  he  has  pro- 
bable cause  to  suspect,  he  is  bound  absolutely  to  commit  What 
may  be  thought  by  any  justice  of  the  peace  to  be  any  other  evi- 
dence, it  would  be  impossible  to  say.  Be  it  what  it  may,  he  has 
no  discretion.  He  can  take  no  baiL  If  he  only  suspects,  then  the 
person  must  be  imprisoned,  and  handed  over  to  military  authority. 
Every  citizen  of  this  State  will  be  liable  at  all  times  to  the  conse- 
quences of  this  train  of  suspicion,  and  to  be  placed,  without  due 
process  of  law,  under  the  violence  of  some  military  conmiander. 
And  if  the  person  thus  summarily  disposed  of  shall  be  able  so  &r 
to  exert  himself  as  to  make  it  appear,  as  may  well  happen  in 
numerous  instances,  that  the  suspicions  are  utterly  groundless, 
there  is  nb  penalty  imposed,  and  there  is  no  action  given  to  the 
injured  party.  The  bill  will  render  traveling  insecure  beyond 
the  extent  of  a  man's  inmiediate  neighbors. 

8.  Because  it  is  made  the  duty  of  all  sheriff,  deputies,  consta- 
bles, and  all  militia  officers  in  this  State,  to  apprehend  ev^ 
person  "who  shall  from  his  appearance,  dress,  conversation  or 
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otherwise,  give  probable  cause  to  suspect  that  he  is  a  deserter," 
aad  to  take  him  before  a  justice,  to  be  dealt  with  as  in  the  former 
case. 

4.  Because  the  bill  makes  every  civil  and  militaiy  officer  who 
shall  willfolly  neglect  this  duty  of  thus  acting  upon  suspicion, 
guilty  of  a  misdemeanor,  and  punishable  by  fine  and  imprison- 
ment To  punish  an  officer  thus  criminally  for  refusing  to  invade 
the  sanctity  of  personal  liberty  upon  a  suspicion  of  which  he  must 
be  the  judge,  and  which  must  strike  different  minds  with  different 
degrees  of  doubt,  distrust  and  embarrassment,  is  giving  to  our 
criminal  code  a  severity  beyond  example. 

5.  Because  all  non-commissioned  officers  and  privates  of  the 
militia  of  this  State  are  declared  to  be  bound  at  all  times  to  obey 
*the  orders  of  their  superior  officers  in  the  discharge  of  their  duty 
to  arrest  as  aforesaid,  under  the  like  penalties  of  fine  and  impri- 
sonment, and  to  be  entitled  to  pay  and  rations  while  on  such  ser- 
vice. By  this  means,  all  the  militia  in  their  military  character  are 
made  instruments  in  hunting  down  any  citizen  whomsoever  who 
may  have  the  misfortune,  "  firom  his  appearance,  conversation  or 
otherwise,"  to  fall  under  the  suspicion  of  any  militia  officer. 

The  Senate  passed  the  bill,  but  the  Assembly  refused;  conse- 
quently it  did  not  become  a  law. 


Albant,  April  18,  1815.  Present — Governor  Tompkins; 
Kent,  Chancellor;  Thompsouj  Chief  Justice;  Spencer,  Yates  and 
Piatt,  Justices. 

A  bill  entitled  "-4n  act  for  the  payment  of  certain  officers  of,  gov- 
emmentj  and  for  other  purposes^^^  was  before  the  Council,  which 
adopted  the  following  objections,  reported  by  the  Chancellor,  viz.: 

Because,  by  the  last  section  of  the  bill,  a  new  apportionment 
and  alterations  are  made  in  the  senatorial  districts,  by  increasing 
the  number  of  Senators  in  the  southern  district,  without  any 
enlargement  of  the  district,  and  by  diminishing  the  nimiber  of 
Senators  in  the  eastern  district,  and  detaching  from  it  the  counties 
of  Jefferson  and  St  Lawrence,  and  annexing  them  to  the  western 
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district  Bj  a  law  of  the  piesent  session  of  ibe  Legislatoie^  the 
districts  have  been  altered,  and  according  to  the  return  of  the  last 
census,  an  apportionment  of  the  Senators  has  been  made  in  pur- 
suance of  the  directions  of  the  fourth  article  of  the  ameojiment  to 
the  Constitution.  If  the  apportionment  upon  the  southern  distnct^ 
which  has  already  been  made  by  law,  was  a  true  and  just  one 
(and  no  mistake  appears  or  is  alleged),  then  this  new  apportion- 
ment in  granting  an  additional  Senator  to  that  district  cannot  be 
true  and  just,  for  there  is  not  and  cannot  be  any  evidence  of  any 
increase  of  that  district  since  the  apportionment  was  made. 

The  Assembly  refused  to  pass  the  bill;  consequently  it  did  not 
become  a  law. 


Albany,  April  5, 1816.  Present — Governor  Tompkins;  Kent, 
Chancellor;  Thompson,  Chief  Justice;  Spencer  and  Piatt,  Justices. 

A  bill  entitled  "  An  act  to  inoorporaie  the  Bank  of  Magara,^  was 
before  the  Council,  which  adopted  the  following  objections,  re- 
ported by  the  Chancellor,  viz.: 

Because  the  bill  is  destitute  of  due  and  adequate  proviaon  to 
secure  the  punctual  payment,  upon  demand,  of  the  notes  of  the 
bank  in  lawful  moneys  of  the  United  State.  It  is  a  figwt  of  public 
notoriety,  that  the  several  incorporated  banks  within  this  State 
have,  for  some  time  past,  refused  to  redeem  their  bills  by  paying 
the  same  in  specie,  and  as  this  refusal  has  existed  for  upwards  of 
a  year  past,  though  the  country  has,  iu  that  time,  been  in  a  state  of 
peace,  the  evil  grows  more  invetehite  and  alarming  by  the  con- 
tinuance of  such  refusal  This  is  the  first  instance  of  a  bill  for 
the  erection  of  a  new  bank,  since  the  existing  banks  have  discon- 
tinued specie  payments,  and  the  occasion  seems  to  require  sonte 
new  and  effectual  provision,  beyond  the  mere  increase  of  interest, 
to  guard  against  the  repetition  of  an  evil  not  anticipated  when  the 
existing  banks  were  incorporated.  And  it  appears  to  the  Council 
to  be  repugnant  to  the  dictates  of  sound  policy,  to  institute,  under 
the  present  state  of  things,  any  new  bank,  unless  the  charter 
thereof  contain  some  express  and  decided  sense  of  the  L^islature, 
that  the  duty  must  be  indispensable  to  pay  their  notes,  on  demand, 
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in  moneTB  that  are  or  sliall  be  a  tender  hj  law.  And  if  the  duly 
be  indispensable,  the  privilege  of  iflsning  notes  ought  to  be  made 
to  vest  as  a  condition  upon  the  peiformanoe  of  that  duty,  and  to 
eease  when  the  condition  is  not  fdlfilled. 

The  Senate  refused  to  pass  the  bill ;  consequently  it  did  not 
become  a  law. 

July  1, 1817,  De  Witt  Clinton  succeeded  Daniel  D.  Tompkins 
as  Governor.    [For  lieut-Gov.  John  Tayler,  see  page  402]. 


Albant,  January  27,  1818.  Present — Governor  Clinton; 
Kent,  Chancellor;  Thompson,  Cluef  Justice;  Spencer,  Van  Ness 
and  Yates,  Justices. 

A  bill  entitled  "J.7i  act  for  the  rdief  of  Eunice  Chapman^  and  for 
oAer  pwrposes^^^  was  before  the  Council,  which  adopted  the  follow- 
ing objections,  reported  by  the  Chancellor,  viz. : 

1.  Because,  by  the  first  section  of  thef  bill,  the  marriage  contract 
between  the  said  Eunice  Chapman  and  her  husband,  James  Chap- 
man, is  not  only  declared  to  be  dissolved,  but  it  is  declared  that 
nothing  in  the  act  contained  shall  be  construed  to  give  the  said 
James  Chapman  a  right  to  marry  during  the  lifetime  of  the  said 
Eunice.  The  ground  of  this  declaration,  according  to  the  recital 
of  the  bill,  is  that  the  said  James  Chapman  hath  deserted  his  wife, 
and  joined  the  society  called  Shakers.  The  Council  do  not, 
by  this  objection,  mean  to  maintain  that,  if  a  husband  or  wife 
deserts  the  other,  and  becomes  a  member  of  any  religious  sect, 
which  considers  and  practically  declares  matrimonial  connections 
to  be  sinfiil,  xmlawful  and  void,  it  would  not  be  competent  to  ren- 
der such  an  act  a  sufficient  cause  for  divorce.  Their  objection  to 
this  section  is,  that  the  said  James  Chapman  is  by  force  of  the  act 
itself  and  without  the  benefit  of  a  judicial  examination  and  trial, 
either  as  to  his  conduct  or  as  to  the  practices  of  the  Shakers,  dis- 
qualified hereafter  from  exercising  the  natural  right  of  contracting 
marriage  when  under  no  existing  marriage  contract. 

2.  Because,  by  the  second  section  of  the  bill,  the  Chancellor  is 
not  only  authorized  to  dissolve  the  marriage  €ontract  whenever  any 
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married  person,  being  an  inhabitant  of  this  State,  shall  have  joined 
the  Society  of  Shakers,  and  lemained  with,  them  for  the  tena  of 
three  years;  but  it  is  also  declared  that  it  shall  not  be  lawful  for 
the  person  so  joining  the  Shakers,  after  such  dissolution  of  the 
marriage  contract,  to  many  during  the  lifetime  of  the  former 
husband  or  wife.  The  mere  &ct  of  joining  the  Society  of  Shar 
kers,  is  thus  made  not  only  cause  of  divorce,  but  it  is  punished 
by  disability  to  marry  without  any  previous  judicial  inquiry  or 
decision  in  respect  to  the  acts  or  practices  of  that  religions  sect^ 
or  any  adjudication  upon  them,  as  being  inconsistent  with  the  free 
exercise  and  enjoyment  of  that  religious  profession  and  worship 
secured  by  the  Constitution. 

The  Senate  refused  to  pass  the  bill;  consequently  it  did  not 
become  a  law. 


Albant,  Fdrrmry  27,  1818.  Present — Governor  Clinton; 
Kent,  Chancellor;  Thompson,  Chief  Justice;  Van  Ness,  Yates 
and  Piatt,  Justices. 

Abill  entitled  ^^Anact  for  the  relief  of  Eunice  Chapman^  andfoir 
other  purposesj^^  was  before  the  Council,  which  adopted  the  follow- 
ing objections,  reported  by  Justice  Piatt,  viz.: 

When  a  former  bill  for  the  relief  of  the  same  party  was  before 
the  Council,  it  was  not  deemed  necessary  to  go  further  into  the 
consideration  of  the  bill  than  to  notice  the  two  most  obvious 
objections  which  then  appeared  to  arise.  The  Council  accordingly 
forbore  to  express  any  decided  opinion,  but  reserved  for  more  re- 
flection whenever  it  should  become  necessary  to  declare  their  sense 
of  the  merits  of  the  great  questions  now  presented  by  this  bilL 
These  questions  are  now  before  them,  and  they  have  given  to 
them  all  the  careful  and  anxious  consideration  which  belongs  to 
the  nature  of  the  subject,  the  deference  they  owe  to  the  opinion 
of  the  two  houses  of  the  Legislature,  and  the  p^minent  duty  of 
discharging  their  trust  according  to  the  dictates  of  their  judgment, 
on  points  which  aSect^the  fundamental  principles  of  civil  liberty. 
The  Council  therefore  object  to  this  bilL 
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1.  Becanse,  by  the  first  section  of  the  said  bill,  the  marriage 
contract  between  the  said  Eunice  Chapman  and  her  husband^ 
James  Chapman,  is  declared  to  be  "dissolved." 

The  institution  of  marriage,  by  legalizing  and  regulating  sexual 
inteicomse,  has  greatly  multiplied  the  sources  of  rational  enjoy- 
ment and  exalted  the  human  character.  It  is  the  only  basis  of 
domestic  happiness,  and  the  firm  foundation  of  social  order. 

Bearding  that  institution,  therefore,  as  the  greatest  of  earthly 
blessings,  the  Coundl  feel  the  solemnity  of  their  obligation  to 
goard  it  with  scrupulous  fidelity. 

The  recital  of  the  bill  states  that  '*  Eunice  Chapman,  in  the  year 
1804,  was  lawfully  married  to  James  Chapman,  by  whom  she  had 
three  children  and  with  whom  she  lived  until  the  year  1811,  when 
the  said  James  Chapman  abandoned  his  said  wife  without  leaving 
her  any  means  of  support,  and  soon  after  joined  the  Society  of 
Shakers,  in  Niskayuna,  in  the  county  of  Albany;  that  the  said 
James  Chapman,  since  joining  the  Society  of  Shakers,  has  taken 
from  his  wife  her  children,  and  now  keeps  them  concealed  &om 
her,  and  insists  that  the  marriage  contract  between  liim  and  his 
said  wife  is  annulled,  and  that  he  is  not  bound  to  support  her, 
and  has  publicly  forbid  all  persons  from  harboring  her,  and  de- 
clared that  he  would  not  be  responsible  for  her  debts." 

In  the  opinion  of  the  Council  it  would  be  imwise  and  unsafe  to 
dissolve  the  contract  of  marriage  for  the  causes  stated  in  that 
recital 

The  principal  facts  contaraed  in  the  recital,  and  which  are  as- 
signed as  the  reasons  for  the  divorce,  are: 

(1.)  That  the  husband  has  abandoned  his  wife  without  provision 
for  her  support,  and  refuses  to  pay  any  debts  contracted  by  her ; 

(2.)  That  he  has  taken  the  children  of  that  marriage  into  his 
own  charge  and  custody;  and 

(8.)  That  he  has  joined  the  Society  of  Shakers. 

As  to  the  first  ground,  it  does  not  appear,  by  the  recital,  whether 
the  omission  on  the  part  of  the  husband  to  furnish  necessaries  for 
bis  wife  was  a  wiUfiil  neglect  of  duty,  or  the  effect  of  poverty  and 
inability. 

If  such  abandonment  and  neglect  were  willful,  and  without  justi- 
fiable cause,  then  there  is  ample  redress  already  provided  for  her 
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md  SxdHbex  pnzpasea^"  puaed  the  ISthof  Apiil,  1813^  and  if  the 
nc^ect  to  inaintaifi  the  wife  was  oocasioiied  by  her  own  hubodh- 
doct^  or  b J  the  inabilitjr  of  the  husbaiid,  then  soch  omisskm  is  no 
cnme^  and  much  less  is  it  a  just  groond  of  diyoroe. 

XTpon  the  second  ground,  to  wit^  that  the  husband  has  taken  his 
in£int  childFai  under  his  own  exdusive  guaidianahip  and  obntrol, 
the  Council  peioeiYe  nothing  more  than  the  exeiciae  of  a  rig^t 
whidi  the  law  confers  on  eyerjr  fetho',  and  whether  the  mode  of 
exercising  that  parental  authority,  in  this  case,  has  been  discreet 
and  proper,  or  otherwise,  does  not  appear.  If  this  light  has  been 
abused,  the  remedy  is  already  provided  in  the  powers  of  the 
Chancellor,  as  superintending  guardian  of  the  rights  of  aU  in&nts. 

The  third  and  only  other  reason  assigned  for  the  divoioe  is, 
that  the  husband  has  become  a  member  of  the  religious  sect  called 
Shakers. 

It  is  notorious,  and  the  Council  therefore  recognize  the  fict^  that 
a  distinguishing  tenet  of  that  society  is  that  sexual  intoconiBe^ 
eyea  betweeii  man  and  wife,  is  sinful  and  unlawful 

The  profession  of  this  article  of  fidth  may  be  a  mere  pretext  in 
order  to  obtain  an  unqualified  divorce  as  is  granted  by  this  bill, 
or  if  such  profession  be  sincere  to-day,  the  free  conscience  of  the 
professor  may  renotmce  it  to-morrow. 

It  is  then  no  more  than  a  present  determination  of  the  will  in 
James  Chapman  not  to  cohabit  with  his  wife,  revocable  at  his  own 
pleasure,  and  the  Council  can  perceive  no  solid  distinction  between 
this  case  and  the  ordinary  cases  of  willful  abandonment^  for  which 
the  existing  laws  have  provided  a  suitable  and  adequate  remedy 
by  affording  alimony  to  the  wife  &om  the  estate  of  the  deUnqoeat 
husband. 

If  cruel  treatment  be  complained  o^  the  same  ft-ri«ting  law 
affords  a  shield  by  allowing  a  separation  or  divorce  from  bed  and 
board  so  long  as  the  cause  exists. 

I^  then,  nciaintenance  or  protection  be  the  object  desired  in  this 
case,  the  remedy  is  ^already  provided,  and  if  the  mere  privation  of 
sexual  intercourse  is  the  real  subject  of  complaint  on  the  part  of 
this  woman,  the  Coimcil  feel  constrained  to  remark  that  such  an 
application  is  offensive  to  public  decency. 
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Anziotisly  aware  of  the  evils  wliicli  threaten  the  dearest  inte- 
rests of  society  by  increasing  the  causes  or  facility  of  divorces, 
the  C!ouncil  feel  it  to  be  their  solemn  and  indispensable  duty  to 
oppose  the  dissolution  of  the  marriage  contract  for  any  other  than 
ike  single  cause  already  provided  for  by  the  generiJ  law  of  this 
State. 

like  all  other  great  benefits,  matrimony,  in  its  xmiversal  appli- 
cation, produces  many  partial  evils  and  much  individual  suffer- 
ing; but  the  Council  are  firmly  convinced  that  the  sum  of  indi- 
yidoal  happiness,  as  well  as  the  peace  and  order  of  society,  requires 
that  the  nuptial  tie  should  be  indissoluble,  except  for  the  cause  of 
adultery. 

While  the  partial  evils  of  indissoluble  matrimony  are  sometimes 
witnessed  and  deplored,  we  ought  to  be  consoled  by  the  reflection 
that  the  peace  and  character  of  many  thousands  of  &milies  are 
preserved  by  the  mutual  forbearance  and  concessions  between 
husband  and  wife,  which  are  induced  by  the  ever  impressive  con- 
dderation  that  the  voluntary  tie  which  bound  them  can  never  be 
dissolved. 

History  and  experience  unite  to  confirm  the  belief  that  the 
measure  of  purity  or  of  profligacy  in  public  morals,  in  all  countries 
and  under  every  form  of  government^  is  essentially  graduated 
according  to  the  degree  of  security  and  stability  of  the  marriage 
contract 

2.  The  Council  object  to  this  bill  because  it  absolutely  and 
unconditionally  dissolves  the  contract  of  marriage  by  statute 
authority,  without  any  previous  judicial  inquiry  and  trial  by  jury 
as  to  the  truth  of  the  iacts  on  which  the  divorce  is  founded. 

This  is  the  first  instance  of  such  an  exercise  of  legislative 
power,  not  only  since  the  adoption  of  our  State  Constitution,  but 
since  the  foundation  of  the  Colony  of  New  York;  and  the  Coun- 
cil deem  this  innovation  to  be  unsound  in  principle  and  highly 
dangerous  in  its  tendency. 

In  the  recital  of  a  statute  entitled  ''An  act  directing  a  mode  of 
trial,  and  allowing  of  divorces  in  cases  of  adultery,"  passed  the 
30th  day  of  March,  1787,  the  Legislature  of  this  State  declared 
that  it  was  more  advisable  for  ^e  Legislature  to  make  some 
general  provision  in  such  cases,  than  to  afford  relirf  to  individuals 
49 


SM  Ths  Ooc^tgxl  of  Skviseok. 

upcn.  didr  jnitial  iqiiigiaitationai,  without  a  just  and  ocmstitii- 
tKHial  trial  of  thefictaL 

Widi  great  respect  Ae  Council  now  adyert  to  the  principle  thus 
earij  established  in  that  recital;  and  fiimlj  beUeve  that  the  secu- 
ritj  of  {nriTate  rights,  and  the  genius  and  spirit  of  the  Gonstita- 
tion,  leqoire  that  this  principle  shoold  be  steadily  maintained. 

S.  The  ConncQ  object  to  this  bill  because  they  deem  it  incon- 
sistent with  the  thirty-eighth  article  of  the  Constitation  of  this 
State,  whidi  ordains  ^that  the  firee  exercise  and  enjoyment  of 
rehgioos  profession  and  worship,  without  discrimination  or  prefe^ 
encq  shall  forever  hereafter  be  allowed  within  this  State  to  all 
mankind;  provided  thai  the  liberty  of  conscience  shall  not  be  so 
construed  as  to  excuse  ads  of  licentiousness,  or  justify  practices 
inooDsistent  with  the  peace  and  safety  of  the  State." 

By  the  second  section  of  the  bill  now  under  consideration,  it  is 
enacted  ''that  in  all  cases  where  any  husband  or  wife,  having  any 
child  or  children  of  the  marriage,' shall  hereafter  separate  the  one 
firom  the  other,  and  shall  or  have  attached  him  or  herself  to  the 
said  Shakers,  and  shall  also  take  or  have  taken  with  him  or  her 
such  child  or  children,  being  under  age,  the  Chancellor  or  anj 
Judge  of  the  Supreme  Court  may  award  the  charge  and  custody 
of  such  child  or  children  to  that  parent  who  shall  not  have  joined 
the  said  Society  of  Shakers." 

By  the  existing  general  law  of  this  State,  applicable  alike  to  all 
classes  of  men  excepting  slaves,  the  guardianship,  custody  and 
control  of  in&nt  children  belong  exclusively  to  the  faAer,  who, 
by  the  same  general  law,  is  also  entitled  to  the  service  of  his  in&nt 
children  without  accountability. 

Under  the  provisions  of  this  bill,  the  father  may  be  divested  of 
these  precious  and  important  riglits,  for  the  sole  and  avowed  cause 
that  he  has  become  a  member  of  the  Society  of  Shakers. 

The  special  regulation  is  in  the  nature  of  a  penalty,  and  in  the 
opinion  of  the  Coimcil,  it  is  practically  making  a  discrimination, 
and  giving  a  preference,  whereby  the  equality  of  civil  rights  (as 
between  persons  of  different  religious  professions)  is^  essentially 
impaired. 

K  the  Legislature  can  constitutionally  deprive  a  man  of  his 
parental  rights,  merely  because  he  is  a  Shaker,  they  have  an 
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equal  liglit  for  the  same  cause  to  disfiranchifle  him  of  eyery  other 
privilege,  or  to  banish  him  or  even  to  put  him  to  death.  If  the 
piinciple  be  admitted,  it  must  rest  in  discretion  alone  how  far  it 
shall  be  carried  in  the  measure  of  punishment 

There  is  no  evidence  that  the  Society  of  Shakers  are  guilty  of 
any  acts  of  licentiousness,  or  any  practices  inconsistent  with  the 
peace  and  safety  of  this  State;  and  although  we  may  lament  what 
to  us  appear  absurd  errors  in  their  religious  creed,  yet,  so  long  as 
they  preserve  the  character  which  they  now  possess  for  sobriety, 
industry  and  peaceful  habits,  the  Council  cannot  regard  them  as 
having  forfeited  the  protection  secured  by  that  article  of  the  Con- 
stitution. To  justify  such  an  act  of  denunciation,  the  danger  to 
"the  peace  and  safety  of  this  State"  must  be  not  merely  specula- 
tive, remote  and  possible,  but  imminent  and  certain. 

To  condemn  a  religious  tenet  by  legislative  authority  is  to 
assume  a  power  hitherto  unknown  in  our  statute  book;  and  upon 
the  most  mature  reflection,  the  Council  are  of  opinion  that  it 
would  be  not  only  unprecedented  in  the  annals  of  our  State,  but 
highly  dangerous  and  alarming  in  its  consequences. 

In  regard  to  the  people  called  Shakers,  the  only  possible  appre- 
hension of  danger  to  the  State  on  account  of  their  religious  faith 
and  practice  arises  from  the  tenet  that  sexual  intercourse  is  sinful; 
and  it  is  worthy  of  remark  that  if  they  practice  according  to  that 
belief  the  very  cause  from  which  danger  is  apprehended,  to  wit, 
cdibacy^  is  the  very  reason  why  that  sect  cannot  be  propagated  to 
any  dangerous  extent.  The  supposed  evil,  therefore,  carries  along 
with  it  an  effectual  remedy. 

The  absurdity  of  that  tenet  is  so  plain  and  obvious  as  to  prove 
an  antidote  and  security  against  any  serious  danger  of  its  preva- 
lence; provided  the  excitement  of  persecution  be  not  added  to 
that  of  fanaticism.  It  may  be  pitied  as  a  delusion,  but  it  ought 
not  to  be  regarded  as  a  crime. 

Notwithstanding  the  objections,  the  Legislature  passed  the  bill 
into  a  law. 

February  9, 1819,  Ambrose  Spencer  was  appointed  Chief  Justice 
in  place  of  Smith  Thompson;  and  on  the  27th  of  March  following, 
John  Woodworth  was  appointed  a  Justice  in  place  of  Spencer. 
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Albany,  April  9,  1819.  Present — Governor  CJlinton;  Kcnt^ 
Chancellor;  Spencer,  Chief  Justice;  Woodworth,  Justice. 

A  bill  entitled  "J.n  act  concerning  the  (hurts  of  General  Sessions 
of  the  Peace,^^  was  before  the  Council,  which  adopted  the  following 
objections,  viz.: 

Because,  by  the  first  section  of  the  bUl,  any  Court  of  General 
Sessions  of  the  Peace  may  order  a  nolle  prosequi  to  be  entered  upon 
any  indictment  found  in  such  courts.  By  the  existing  law  of  tie 
land,  indictments  for  all  crimes  and  misdemeanors  whatsoever, 
may  be  found  in  the  Courts  of  General  Sessions  of  the  Peace, 
though  they  have  no  jurisdiction  to  hear  and  determine  indict- 
ments for  offenses  punishable  with  death  or  with  imprisonment  in 
the  state  prison  for  life;  and  the  court,  which  cannot  try  and 
which  therefore  cannot  be  supposed  to  take  any  judicial  considera- 
tion of  such  cases,  ought  not  to  be  enabled  in  its  discretion  to 
defeat  prosecutions  for  the  same. 

The  Legislature  reftised  to  pass  the  biQ;  consequently  it  did  not 
become  a  law. 


Albany,  March  7,  1820.  Present — Governor  Clinton;  Kent^ 
Chancellor;  Spencer,  Chief  Justice. 

A  bill  entitied  ^^An  aei  relative  to  ike  Boman  OcUholic  Benevokni 
Society  in  the  city  of  New  York"  was  before  the  Council,  which 
adopted  the  following  objections,  reported  by  Chancellor  Eenl^ 
viz.: 

Because,  by  the  third  section,  a  devise  contained  in  the  last  will 
and  testament  of  Robert  Finn,  late  of  the  city  of  New  York, 
deceased,  of  a  house  and  lot  of  ground  in  the  said  city  to  the 
trustees  of  St  Patrick's  Cathedral,  and  St.  Peter's  Church,  in  trust 
for  the  benefit  of  the  Boman  Catholic  Orphan  Asylum,  is  made 
valid  and  effectual  in  the  law  to  vest  all  the  estate  of  the  said 
Robert  Finn  in  the  said  trustees,  according  to  the  provisions  of 
the  will.  The  devise  here  alluded  to  is  either  valid  or  not  valid 
in  law.  If  valid,  then  the  provision  in  the  bill  is  entirely  useless. 
If  not  valid,  as  the  bill  evidenfly  supposes,  then  the  house  and  lot, 
upon  the  death  of  the  said  Robert  Finn,  either  descended  to  hifl 
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heirs  at  law,  or  escheated  to  the  State  for  the  want  of  competent 
heirs.  In  the  latter  cafie,  the  Legislature  might  haye  released,  for 
the  charitable  uses  declared  in  the  will,  all  the  right  and  title  of  the 
people  of  this  State.  But  in  the  other  case,  of  there  being  compe* 
tent  herrs  (and  that  is  the  ground  assumed  by  the  bill),  the  Legis- 
latare  cannot  divest  those  heirs  of  the  estate  for  any  purpose 
whatever,  without  their  consent,  or  without  making  them  just 
compensation. 

The  Legislature  refused  to  pass  the  bill;  consequently  it  did  not 
become  a  law. 


Albaky,  November  7, 1820.  Present — Governor  Clinton;  Spen- 
cer, Chief  Justice ;  Van  Ness  and  Woodwortb,  Justices. 

A  bill  entitled  ^^An  act  to  avihxmze  certain  proceedings  in  Chancery 
to  le  doTve  hy  certain  county  officera^^  was  before  the  Council,  which 
adopted  the  following  objections,  reported  by  Chancellor  Kent 
(through  the  Governor,  the  Chancellor  being  absent),  viz. : 

1.  Because  it  declares  that  the  first  judge  of  any  coimly,  being 
of  the  degree  of  solicitor  or  counselor  of  the  Court  of  Chancery, 
shall,  ex  officio,  be  a  master  of  and  examiner  in  said  court;  whereas, 
by  the  twenty-fifth  article  of  the  Constitution,  the  first  judges  of 
the  county  courts  in  the  several  counties  shall  not  at  the  same  time 
hold  any  other  office  excepting  that  of  Senator  or  delegate  to  Con- 
gress. The  office  of  a  master  in  Chancery  is  a  public  office  well 
known  to  the  law  of  the  land  when  the  Constitution  was  formed, 
and  it  has  been  a  distinct  and  established  office  &om  time  imme- 
morial Masters  are  said,  by  the  common  law,  to  be  assistants  to 
the  Chancellor,  and  references  are  constantly  made  to  them  touch- 
ing accounts  and  matters  of  practice,  and  they  are  officers  of  the 
court  and  subject  to  its  orders.  It  is  therefore  an  office  within 
the  meaning  and  spirit  of  the  said  prohibition;  and  the  same 
objection  applies  to  the  office  of  examiner  in  Chancery. 

2.  Because  masters  in  Chancery  and  examiners  in  Chancery  are, 
by  the  bill,  appointed  by  the  Legislature ;  those  offices,  though  they 
are  by  law  distinct  and  definite,  are  to  be  conferred  by  statute  upon 
certain  individuals  who  now  fill  other  offices  of  a  totally  distinct 
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and  independent  character,  and  for  wluch  only  they  ore  appointed 
This  new  mode  of  appointing  those  officers  is  contraij  to  the 
twenty-third  article  of  the  Constitution,  which  declares  that  all 
officers,  other  than  those  who,  by  the  Constitution,  were  directed 
to  be  otherwise  appointed,  shall  be  appointed  by  the  Council  of 
Appointment  Masters  in  Chancery  and  examiners  in  Chanoexy 
have,  hitherto,  been  appointed  by  the  Council,  and  purposely 
selected  and  duly,  commissioned  for  those  trusts  and  regularly 
sworn  into  office. 

The  Assembly  refused  to  pass  the  bill ;  consequently  it  did  not 
become  a  law. 


Albany,  November  20,  1820.  Present — Grovemor  Clinton; 
Kent,  Chancellor ;  Spencer,  Chief  Justice ;  Yates  and  Woodwoith, 
Justices. 

A  bill  entitled  "An  ad  reoommending  a  OonvenJtionofAefeiyjpk  tf 
this  /Sfaife,"  was  before  the  Council,  which  adopted  (by  the  casting 
vote  of  the  Gbvemor),  the  following  objections,  reported  by  Chan- 
cellor Kent^  viz.: 

1.  Because  the  bill  recommends  to  the  citizens  of  this  State  to 
choose,  by  ballot,  on  the  second  Tuesday  in  February  next,  dele- 
gates to  meet  in  Convention  for  the  purpose  of  making  such  alte- 
rations in  the  Constitution  of  this  State  as  they  may  deem  proper, 
without  having  first  taken  the  sense  of  the  people  whether  such  a 
Convention  for  such  a  general  and  unlimited  revisal  and  alteration 
of  the  Constitution  be  in  their  judgment  necessary  or  expedient 

There  can  be  no  doubt  of  the  great  and  fundamental  truth,  that 
all  free  governments  are  founded  on  the  authority  of  the  people, 
and  that  they  have  at  all  times  in.  indefeasible  right  to  alter  and 
reform  the  same  as  to  their  wisdom  shall  seem  meet  The  Consti- 
tution is  the  will  of  the  people  expressed  in  their  original  charter, 
and  intended  for  the  permanent  protection  and  happiness  of  them 
and  their  posterity,  and  it  is  perfectly  consonant  to  the  republi- 
can theory,  and  to  the  declared  sense  and  practice  of  this  country, 
that  it  cannot  be  altered  or  changed  in  any  d^ree  without  the 
expression  of  the  same  original  will    It  is  worthy,  therefore,  of 
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great  consideration,  and  may  well  be  doubted  whether  it  belongs 
to  the  ordinary  Legislatore,  chosen  only  to  make  laws  in  pur- 
suance of  the  provisions  of  the  existing  Constitution,  to  call  a  Con- 
yention,  in  the  first  instance,  to  revise,  alter  and  perhaps  remodel 
the  whole  fabric  of  the  government,  and  before  they  have  received 
a  legitimate  and  &11  expression  of  the  will  of  the  people  that  such 
changes  should  be  made.  The  difficulty  of  acceding  to  such  a 
measure  of  reform,  without  the  previous  approbation  of  the  consti- 
taents  of  the  government,  presses  with  peculiar  force  and  with 
painfid  anxiety  upon  the  Council  of  Bevision,  which  was  insti- 
tuted for  the  express  purpose  of  guarding  the  Constitution  against 
the  passage  of  laws  "inconsistent  with  its  spirit" 

The  Constitution  of  this  State  has  been  in  operation  upwards 
of  forty  years,  and  we  have  but  one  precedent  on  this  subject,  and 
that  is  the  case  of  the  Convention  of  1801.  But  it  is  to  be  ob- 
served that  the  Convention  of  that  year  was  called  for  two  specific 
objects  only,  and  with  no  other  power  or  authority  whatsoever. 
One  of  those  objects  was  merely  to  determine  the  true  construction 
of  one  of  its  articles  and  was  not  intended  to  alter  or  amend  it, 
and  the  other  was  to  reduce  and  limit  the  number  of  the  Senators 
and  members  of  Assembly. 

The  last  was  the  single  alteration  proposed,  and  perhaps  even 
with  respect  to  that  point  it  would  have  been  more  advisable  that 
the  previous  sense  of  the  people  should  have  been  taken.  But 
there  is  no  analogy  between  this  single  and  cautious  case,  and  the 
measure  recommended  by  the  present  bill,  which  is  not  confined 
to  any  specific  object  of  alteration  or  revisal,  but  submits  the 
whole  constitutional  charter,  with  all  its  powers  and  provisions, 
however  venerable  they  may  have  become  by  time,  and  valuable 
by  experience,  to  unlimited  revisal.  The  Council  have  no  evidence 
before  them,  nor  does  any  legitimate  and  authentic  evidence  exist, 
that  the  people  of  this  State  think  it  either  wise  or  expedient  that 
the  entire  Constitution  should  be  revised  and  probed,  and  perhaps 
disturbed  to  its  foundationu 

The  Council,  therefore,  think  it  the  most  wise  and  safe  course, 
and  most  accordant  with  the  performance  of  the  great  trust  com- 
mitted to  the  representative  powers  under  the  Constitution,  that  the 
question  of  a  general  revision  of  it  should  be  submitted  to  the 
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people,  in  the  fii8t  instance^  to  detennine  wbetlier  a  Convention 
ought  to  be  oonTened. 

The  dedaied  senae  of  the  American  people  thioaghont  the 
United  Stales^  on  this  yeiy  pointy  cannot  bat  be  leoeiyed  witli 
great  respett  and  Tererence,  and  it  appears  to  be  the  almo^  nni- 
Teisal  willy  ezpiesaed  in  their  oonstitntional  charteis,  that  oony^- 
tioDs  to  alter  the  CSonstitation  shall  not  be  called,  at  the  instance 
of  the  Legialatore,  without  the  previous  sanction  of  the  people  hj 
whom  those  Gonstitations  were  ordained. 

The  Constitution  of  Massachusetts  was  established  in  1780,  and 
contains  the  earliest  provision  on  this  subject  It  provided  that 
in  the  year  1795,  the  sense  of  the  people  should  be  taken  on  the 
necessity  or  expediency  of  revising  the  Constitution,  and  that  if 
two-thirds  of  the  votes  of  the  people  were  in  fiivor  of  such  revision 
and  amendment^  the  L^islature  should  provide  for  calling  a  Coa- 
vention.  The  Convention  now  sitting  in  that  State  was  called  in 
oonseqnenoe  of  a  previous  submission  of  such  a  question  to  the 
people. 

The  Constitution  of  South  Carolina  was  ordained  in  1790,  and 
in  that  it  is  declared  that  no  Convention  should  be  caQed,  unleas 
by  the  concurrence  of  two-thirds  of  both  branches  of  the  L^isla* 
ture;  and  the  Constitution  of  Georgia,  established  in  1798,  con- 
tains the  same  provision:  thus  showing  that  though  the  people  be 
not  previously  consulted  on  the  question,  yet  a  more  than  ordinaij 
caution  and  check  npon  such  a  measure  was  indispensable.  The 
Constitution  of  Delaware,  of  1792,  declares  very  emphatically  that 
no  Convention  shall  be  called  but  by  the  authority  of  the  people, 
and  that  their  sense  shall  be  taken  by  a  vote  for  or  against  a  Con* 
vention,  and  that  if  a  majority  of  all  the  citizens  shall  have  voted 
for  a  Convention,  the  Legislature  shall  make  provision  for  calling 
one.  The  siune  constitutional  provision,  that  no  Convention  shall 
be  called  to  alter  or  amend  the  Constitution  until  the  sense  of  the 
people,  by  vote,  shall  have  been  previously  taken,  whether  in  their 
opinion  there  was  a  necessity  or  expediency  for  a  revision  of  the 
Constitution,  has  been  successfully  adopted  by  the  Constitution  of 
New  Hampshire  in  1792;  by  the  Constitution  of  Tennessee  in 
1796 ;  by  the  Constitution  of  Kentucky  in  1799 ;  by  the  Consti- 
tution of  Louisiana  in  1812 ;  by  the  Constitution  of  Lidiana  in 
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1816;  by  the  Constitution  of  Mississippi  in  1817;  and  by  the 
Consdttition  of  Illinois  in  1818. 

It  would,  as  the  Council  apprehend,  be  impossible  to  produce 
liigher  and  more  respectable  authority  in  feyor  of  such  a  provi- 
sion, and  of  its  value  and  safety. 

2.  Because  the  bill  contemplates  an  amended  Constitution  to  be 
sabmitted  to  the  people,  to  be  adopted  or  rejected  in  toiOy  without 
prescribing  any  mode  by  which  a  discrimination  may  be  made 
between  such  provisions  as  shall  be  deemed  salutary,  and  such  as 
shall  be  disapproved  by  the  judgment  of  the  people.  If  the 
people  are  competent  to  pass  upon  the  entire  amendments,  of 
which  there  can  be  no  doubt,  they  are  equally  competent  to  adopt 
such  of  them  as  they  approve  and  to  reject  such  as  they  disap- 
prove; and  this  undoubted  right  of  the  people  is  the  more  impor- 
tant if  the  Convention  is  to  be  called  in  the  first  instance,  without  a 
previous  consultation  of  the  pure  and  original  source  of  all  legiti- 
mate authority.  And  it  is  worthy  of  consideratioii,  and  gives 
additional  force  to  the  expediency  and  fitness  of  a  previous  refer- 
ence to  the  people,  that  time  will  be  thereby  given  for  more 
mature  deliberation  upon  questions  arising  upon  the  Constitution, 
which  are  always  momentous  in  their  nature,  and  calculated  to 
affect,  not  the  present  generation  alone,  but  their  distant  posterity, 
and  when  the  Legislature  may  probably  have  it  in  their  power  to 
avail  themselves  of  a  more  just  and  accurate  apportionment  of  the 
representation  in  the  Convention,  among  the  several  counties  of 
this  State. 

The  above  objections  having  been  communicated  the  same  day 
to  the  House,  were  referred  to  a  select  committee  of  the  Assembly, 
to  "consider  and  report  thereon  at  the  next  meeting  of  the  Legis- 
kture."  The  chairman  of  the  said  committee,  Mr.  Ulshoeffer, 
accordingly,  at  the  next  meeting,  viz.,  on  the  9th  of  January, 
1821,  made  a  report  controverting  the  objections  of  the  Council, 
but  the  Assembly  refused  to  pass  the  bill;  consequently  it  did  not 
become  a  law.* 

*  For  Mr.  ITlshoeffer's  report  and  subsequent  proceedings,  see  Appendix  A, 
at  the  close  of  the  work. 
50 
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Albaks^  March  2S,  1821.  Present — Goyemor  dinton;  Keni^ 
Chancellor;  Spencer,  Chief  Jostice;  Yates  and  Woodworth,  Jus- 
tices. 

A  bill  entitled  "-4n  act  auihoriztng  the  building  of  a  toU  bridge 
across  the  Esopus  creek^  in  the  town  of  Saugerties^  in  the  cawnig  of 
Ulster^  and  far  other  parposes^^  was  before  the  Council,  which 
adopted  the  following  objections,  reported  by  Justice  Woodworth, 
viz.: 

1.  Because  the  bill  suspends,  for  a  limited  time,  the  rights, 
privileges  and  franchises  heretofore  granted  by  the  Legislature,  in 
and  by  the  act  entitled  "An  act  to  incorporate  the  Ulster  and 
Delaware  First  Branch  Turnpike  Company,"  passed  March  9, 
1810,  and  authorizes  the  commissioners  of  highways  to  direct  the 
turnpike  road,  established  by  the  said  act>  to  be  worked  as  a  com- 
mon highway,  and  erects  a  corporation  to  build  a  bridge  across 
the  Esopus  creek,  at  the  place  where  the  bridge  was  built  by  the 
president  and  directors  of  the  said  turnpike  company,  allowing 
them  at  any  time  within  five  years  to  resume  the  turnpike,  on 
making  payment  for  all  improvements  that  shall  have  been  made. 

If  the  Legislature  rightfully  possess  the  power  of  making  the 
grant  in  question,  it  ought  not  to  be  exercised  until  the  parties  to 
be  affected  by  the  bill  have  an  opportunity  to  contest  the  facts 
alleged,  if  they  deem  it  expedient  The  preamble  states  that  it  is 
represented  to  the  Legislature  that  the  said  president,  directors 
and  company  have  become  insolvent,  that  the  road  and  bridge 
are  in  a  ruinous  state,  and  that  the  company  refuse  to  make  re- 
pairs; but  for  aught  that  appears,  this  representation  is  altogether 
ex  parte  and  made  without  the  knowledge  of  the  corporation  whose 
rights  are  suspended.  This,  of  itself  presents  a  well-founded 
objection  against  the  passage  of  the  bilL 

2.  Because  the  right  to  dissolve  the  corporation  does  not  apper^ 
tain  to  the  Legislature,  unless  a  power  for  that  purpose  be  reserved 
in  the  act  of  incorporation.  The  charter  grants  rights,  privil^es 
and  franchises  to  individuals.  It  is  admitted  that  there  is  a  tacit 
or  implied  condition  annexed  to  the  grant>  which,  if  broken,  may 
create  a  forfeiture  by  reason  of  negligence  or  abuse  of  the  powers 
granted.  For  this  there  is  an  adequate  remedy  by  an  information 
in  nature  of  a  writ  of  qm  warrarUo^  in  which  the  question  of  for^ 
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feitore  may  be  tried,  and  if  fbund  against  the  corporation,  its 
franchises  may  be  resumed  bj  the  State. 

This  proceeding  is  according  to  the  course  of  the  common  law, 
and  is  sanctioned  as  well  by  the  principles  as  the  uniform  practice 
of  our  government  It  is  belieyed  that  the  power  assumed  in  the 
bill  has  been  exercised  by  the  judicial  authority  exclusively,  since 
the  establishment  of  the  Constitution.  The  conmion  law,  which 
we  adopted,  points  out  the  remedy,  and  it  cannot  be  doubted  that 
a  departure  from  this  salutary  rule  would  be  in  derogation  of 
private  rights,  and  not  within  the  legitimate  powers  of  the  Legis- 
lature. 

The  Legislature  refused  to  pass  the  bill ;  consequently  it  did  not 
become  a  law. 


Albany,  March  81,  1821.  Present — Governor  Clinton;  Kent, 
Chancellor;  Spencer,  Chief  Justice;  Yates  and  Woodworth,  Jus- 
tices. 

A  bill  entitled  ^^An  act  to  arnend  ^An  act  to  perpetimte  the  teaimvony 
of  witnesses  in  certain  cases^  passed  April  6,  1818,"  was  before  the 
Council,  which  adopted  the  following  objections,  reported  by  the 
Chancellor,  viz.: 

Because,  by  the  first  section  of  the  bill,  the  provisions  of  the 
"act  to  perpetuate  the  testimony  of  witnesses  in  certain  cases,"  are 
extended  to  all  personal  actions  now  pending,  or  which  may  here- 
after be  pending,  in  any  court  having  cognizance  thereof  within 
this  State ;  subject,  nevertheless,  to  all  the  limitations  and  provi- 
soes in  that  act  contained. 

Li  order  to  understand  the  operation  of  this  bill,  it  is  necessary 
to  examine  the  provisions  in  the  act  referred  to.  By  one  of  them 
it  is  declared  that  any  person  may  make  an  affidavit  before  a 
judge  of  the  Supreme  Court,  or  before  a  judge  of  a  Court  of 
Common  Pleas,  being  of  the  degree  of  counsel,  or  before  a  master 
in  Chancery,  that  he  is  a  party  in  a  suit  then  pending  or  expected 
to  be  commenced,  affecting  the  title  to  land,  and  that  the  testimony 
of  a  witness,  to  be  named,  is  material  and  necessary  to  him  in  such 
suit;  and  the  officer  shall  thereupon  direct  reasonable  notice,  not 
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less  than  fourteen  days,  to  be  giyen  to  the  opposite  pailji  of  the 
time  and  place  of  examination  of  such  witness,  and  the  judge  or 
master  shall  proceed  at  the  time  appointed,  on  dne  proof  of  the 
service  of  the  notice,  to  take  the  deposition  of  the  witness;  and  he 
shall  include  in  such  deposition  any  answer  or  declaration  of  the 
witness  which  shall  be  required  to  be  included  by  either  of  the 
parties.  The  deposition  is  then  to  be  filed  and  to  be  used  upon 
trial  in  the  cases  therein  specified,  subject  to  objections  to  the  oom- 
petency  of  the  witness  or  to  the  testimony. 

This  provision,  in  the  act  of  1818,  was  confined  to  the  single 
case  of  title  to  land,  and  there  appears  to  be  greater  reason  for  the 
provision  in  that  case,  and  much  less  danger  of  abuse,  than  in  the 
application  of  it  to  all  personal  actions.  The  provision  is  at  best 
very  loose  and  unchecked,  and  the  Ooimcil  apprehend  that  if  it  be 
extended  to  all  cases  whatsoever,  it  may  produce  great  injustice 
to  suitors,  and  lead  to  the  corruption  and  abuse  of  testimony. 

In  the  first  place,  it  may  take  the  opposite  party  entirely  by 
surprise,  and  without  any  sufficient  information  to  enable  him  to 
cross-examine  the  witness.  A  cause  is  pending  in  court  after  the 
return  of  the  writ  and  before  any  declaration  is  filed.  The  pro- 
cess does  not  ordinarily  state  the  cause  of  action,  and  the  apphca- 
tion  to  examine  witnesses  may  be  made  before  the  cause  of  action 
is  disclosed  to  the  opposite  party.  The  affidavit,  to  be  made  before 
the  judge  or  master,  is  not  required  to  disclose  it,  and  the  oppo- 
site party  may  be  hastily  summoned  from  one  end  of  this  exten* 
sive  State  to  the  other,  on  a  notice  of  fourteen  days,  to  cross- 
examine  a  witness  before  he  has  been  informed  of  tiie  particular 
cause  of  action  against  him.  If  he  obeys  the  summons,  he  goes  in 
ignorance  of  the  nature  of  the  case,  and  if  he  omits  to  attend, 
he  suffers  a  witness  to  say  what  he  pleases  without  any  call  for 
explanation. 

Nor  is  there  any  check  provided  by  the  bill  against  taking  the 
most  improper  testimony.  The  officer  before  whom  the  deposition 
is  to  be  taken,  has  no  discretion  to  judge  of  the  fitness  of  the 
questions  put  to  the  witness.  He  is  even  specially  required  to 
include  in  the  deposition  any  answer  or  declaration  of  the  witness 
which  either  party  may  require  to  be  inserted.  By  this  means 
gross  and  scandalous  matter,  altogether  impertinent,  and  having 
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no  proper  lelatioiL  to  the  merits  of  the  case,  may  be  inserted  and 
perpetuated  upon  record.  This  latitude  of  examination  is  the 
moie  liable  to  abuse  when  it  is  applied  to  that  class  of  personal 
actions  which  are  founded  in  tort,  and  in  which  the  angry  passions 
are  apt  to  be  engaged. 

Another  objection  to  the  bill  is,  that  the  party  applying  to 
examine  a  witness  is  not  required  to  show  the  reason  or  necessity 
for  such  a  premature  examination.  He  may  require  any  witness 
iE  any  case  to  be  examined  immediately  on  the  first  pendency  of 
the  suit,  without  stating  that  he  is  old  and  infirm  or  sick,  or  not 
likely  to  liye,  or  about  to  leave  the  State.  He  is  only  to  declare 
ihsX  the  testimony  of  such  a  witness  is  material  and  necessary  in 
the  defense  or  prosecution  of  lus  suit,  and  he  then  will  be  entitled 
to  exanodne  any  witness  he  pleases,  and  call  out  all  the  testimony 
in  any  case  long  before  the  trial,  without  showing  any  existing 
necessity  for  such  a  disclosure.  It  is  a  very  dangerous  anticipa- 
tion of  the  regular  trial  of  a  cause  in  the  presence  of  the  court  and 
the  jury,  and  may  be  productive  of  firaud  and  perjury  by  afford- 
ing an  opportunity  to  tamper  with  witnesses,  and  by  creating 
inducements  fraudulently  to  counteract  and  unduly  to  supply  the 
deficiencies  of  proof 

This  mode  of  taking  testimony,  by  depositions  prior  to  any 
pleadings  in  the  cause,  tends  greatly  to  impair  the  integrity  of 
testimony  and  to  undermine  the  safety  and  value  of  trial  by  jury. 
It  can  never  be  justified  except  upon  the  principle  of  extreme 
necessity,  and  no  such  necessity  is  required  to  be  shown  in  this 
case ;  and  this  the  Council  apprehend  to  be  a  most  serious  objec- 
tion to  the  bill.  It  is  in  direct  hostility  to  the  common  law  policy 
of  are  ienua  examinations  in  the  presence  of  the  court  and  jury, 
and  if  a  witness  thus  prematurely  and  privately  examined  should 
afterwards  attend  the  trial,  his  previous  deposition  would  operate 
as  a  restraint  upon  sifting  inquiries  at  the  bar,  and  greatly  check 
the  investigation  of  truth.  If  a  free  and  open  inquiry  should 
not  be  desirable  to  the  witness  or  either  party,  nothing  could  be 
more  easily  managed  than  for  the  witness  to  be  out  of  the  State  at 
the  trial,  and  thereby  give  admission  to  his  affidavit 

The  necessity  of  such  a  material  innovation  upon  the  old  and 
settled  principles  of  our  law,  does  not  appear  by  the  biU,  and  has 
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aot  outmicJ  wixhm  die  knowledge  or  experience  of  the  Gooncfl. 
And  innanaioiis  iqxm  die  cid  and  cstablidied  pmicqileB  of  lav 
ougfat  nerer  to  be  made  for  die  sike  of  dieoretical  impioyaDents, 
bat  oo^bt  alwsjrs  to  be  preceded  hy  inoonYenieooeB  or  eyib 
aetnallr  e^Kiienoed.    As  the  law  now  stands,  testimony  can  be 
rerj  oonrenientlr  perpefeoated,  pioTided  the  necessity  for  it  be 
first  made  to  a^^iear,  and  it  must  then  be  taken  nnder  those  checks 
and  safeguards  which  justice  dictates.    Testimony  may  be  perpe- 
toated  by  a  Inll  in  Chancery,  but  in  such  case  the  bill  must  state 
that  the  party  is  in  danger  of  losing  the  testimony  by  delay,  or 
diat  his  ri^t  rests  entirely  tqpon  the  evidence  of  the  witness  sought 
to  be  examined.    The  bill  mnst,  likewise,  particolarly  deaciibe 
the  nature  of  the  right  or  demand  to  which  the  testimony  is  to  be 
applied,  so  that  the  opposite  party  may  know  to  what  subject  to 
point  his  inquiries.    The  courts  of  law  will  also  allow  testimony 
to  be  taken  de  bene  esse  in  any  cause  pending  before  them,  but  no 
order  would  be  obtained  for  such  a  premature  examination,  unless 
it  was  first  shown  to  the  satisfiiction  of  the  judge  or  commissioner, 
that  there  was  a  necessity  for  it  by  reason  that  the  witness  was  old 
and  infirm,  or  in  danger  of  life  or  about  to  depart  the  State,  and 
the  judge  would  no  doubt  exercise  a  sound  discretion  in  respect 
to  the  previous  disclosure  of  the  nature  of  the  action  or  defense, 
and  the  fitness  and  pertinency  of  the  proo£    Under  the  present 
bin,  a  party  may  apply  to  a  master  in  Chancery  who  has  no  judi- 
cial authority,  and  without  showing  any  necessity,  and  without 
disclosing  his  case,  may  have  any  witness  examined  on  any  sub- 
ject and  may  require  anything  he  says  to  be  taken  down.    The 
bill  seems,  therefore,  to  be  destitute  of  all  reasonable  and  cus- 
tomary check  against  surprise  and  imposition,  and  may  prove 
extremely  injurious  to  the  pure  and  correct  administration  of 
justice. 

The  above  objections  were  referred  to  a  select  committee  of  the 
Senate,  who  made  a  report  through  the  chairman,  Mr.  Livingston, 
controverting  tlae  objections  of  the  Council.  The  Senate,  however, 
refused  to  pass  the  bill ;  consequently  it  did  not  become  a  law. 
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Albany,  January  2, 1822.  Present — Governor  Clinton;  Kent, 
CJhancelior;  Spencer,  Chief  Justice ;  Woodworth,  Justice. 

A  bill  entitled  "-4n  act  in  addition  io  ^An  act  relative  to  the  com- 
mon  lands  of  the  freeholders  and  inhabitants  ofHarlaem^^  passed  March 
28A,  1820,"  was  before  the  Council,  which  adopted  the  following 
objections,  reported  by  Chief  Justice  Spencer,  viz. : 

Because,  by  the  act  to  which  the  bill  is  an  amendment,  the 
trustees  therein  named  were  authorized  to  sell  the  said  cotnmon 
lands,  and  to  execute  conveyances  therefor,  and  after  deducting 
iheir  expenses,  with  five  per  cent  commissions,  and  after  paying 
the  assessments  on  said  lands,  and  reimbursing  the  freeholders 
and  inhabitants,  they  were  required  to  pay,  out  of  the  residue  of 
the  moneys,  certain  specific  sums,  to  the  trustees  of  Harlaem  library ; 
to  the  trustees  of  the  Hamilton  school ;  to  the  trustees  of  such 
schools  as  may  be  established  in  the  village  of  Harlaem  and  the 
village  of  Manhattanville,  and  to  the  trustees  of  such  school  as 
may  be  established  on  the  said  common  lands.  The  surplus 
moneys  in  the  hands  of  the  trustees,  aft«r  payment  of  these  appro- 
priations, were  directed,  by  the  said  act,  to  be  distributed  by  them 
amoDg  the  several  religious  congregations  of  the  said  freeholders 
and  inhabitants,  in  proportion  to  the  number  of  church  members 
in  each ;  the  respective  proportions  to  be  paid  to  their  respective 
trustees,  to  be  placed  out  at  interest,  and  the  yearly  interest  to  be 
applied  to  the  benefit  of  their  respective  religious  establishments. 

The  biU  provides,  that  in  addition  to  the  specific  appropriations 
of  the  moneys  arising  from  the  sales  of  the  said  lands,  mentioned 
in  the  act,  the  trustees  shall  be  authorized  to  distribute  and  pay  as 
follows :  The  sum  of  $5,000  into  the  hands  of  the  consistory  of  the 
Reformed  Low  Dutch  Church,  at  Harlaem,  to  be  invested  by  them 
in  stock  or  bond  and  mortgage,  and  the  yearly  interest  thereof  to 
be  applied  to  the  support  of  the  gospel  in  said  place ;  the  sum  of 
$1,000  to  the  first  Episcopal  church  to  be  erected  within  the  bounds 
of  the  township  of  Harlaem ;  and  the  sum  of  $1,000  to  be  paid 
to,  and  equally  divided  between  the  respective  trustees  of  the 
other  religious  congregations  within  the  bounds  of  the  said  town- 
ship at  Harlaem. 

The  said  last  mentioned  appropriations  being,  by  the  bill,  de- 
dared  to  be  in  lieu  and  stead  of  the  surplus  mentioned  in  the  third 
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section  of  said  act ;  and  that^  if  the  proceeds  of  the  land  shall  be 
insufficient  to  pay  off  all  the  appropriations  made  by  the  bill,  a 
ratable  deduction  is  directed  to  be  made ;  and  if  there  shall  be  a 
surplus  beyond  the  appropriations,  then  a  ratable  addition  is  to 
be  made  to  each  appropriation. 

The  bill  thus  entirely  alters  and  changes  the  distribution  of  the 
surplus  moneys  provided  by  the  act^  to  the  manifest  prejudice  of 
some  portion  of  the  inhabitants  and  freeholders  of  Harlaem.  The 
bill  contains  no  evidence,  by  recital  or  otherwise,  either  that  the 
freeholders  and  inhabitants  of  Harlaem  have  assented  to  its  enact- 
ment, or  that  they  have  had  any  notice  of  the  intended  application 
to  the  Legislature,  to  modify  or  change  the  provisions  of  tiie  exist- 
ing act 

A  petition  has  been  presented  to  the  Legislature,  purporting  to 
be  signed  by  the  said  trustees,  and  to  which  certain  of  the  free- 
holders and  inhabitants  of  Harlaem  have  signified  their  assent,  for 
tiie  enactment  of  a  law,  similar  in  its  provisions  to  the  pieaent 
bill;  but  it  does  not  appear  by  that  petition  that  the  freeholders 
and  inhabitants  of  Harlaem  have  assented  to  the  prayer  of  the 
petition,  nor  does  the  petition  represent  the  fact  to  be  so. 

The  act,  to  which  the  bill  is  an  amendment,  shows  evidently, 
from  its  recitals,  that  it  was  passed  conformably  to  the  general 
sense  and  wishes  of  the  freeholders  and  inhabitants  of  ELarkenL 
To  subvert  and  destroy  the  provisions  of  an  act  thus  passed,  upon 
the  application  of  a  portion  of  the  freeholders  and  inhabitants  of 
Harlaem  in  conjunction  with  the  trustees,  appears  to  the  Council  to 
be  imconstitutional,  inasmuch  as  it  impairs  and  destroys  the  obli- 
gation of  a  contract  created  by  the  act,  and  inasmuch  as  it  violates 
a  solemn  compact,  under  which  vested  rights  have  been  acquired, 
and  is  of  dangerous  tendency. 

The  Senate  refused  to  pass  the  bill;  consequently  it  did  not 
become  a  law. 


Albany,  March  29, 1822.    Present — Governor  Clinton;  Spen- 
cer, Chief  Justice;  Yates,  Piatt  and  Woodworth,  Justices. 

A  bill  entitied  "J.n  ou:t  to  authorize  Ae  trustees  of  Farmer^  Boll 
Academy  to  be  trustees  of  a  common  school  district,  and  fir  other  pur^ 
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jx»»/'  yns  before  the  Cooncil,  whidi  adopted  the  following  objec^ 
tions,  viz.: 

Because,  by  the  ninth  section  of  the  seventh  article  of  the 
amended  Constitution  of  this  State,  and  which  section  took  effect 
from  the  last  day  of  February  last,  it  is  provided  that  "the  assent 
of  two-thirds  of  the  members  elected  to  each  branch  of  the  Legis- 
lature, shall  be  requisite  to  every  bill  appropriating  the  public 
moneys  or  property  for  local  or  private  purposes,  or  creating, 
continuing,  altering  or  renewing  any  body  politic  or  corporate." 
The  bill  alters  and  enlarges,  in  several  particulars,  the  corporate 
rights  and  powers  of  the  Farmers'  Hall  Academy,  and  yet  it  does 
not  appear  by  the  said  bill  that  two-thirds  of  the  members  elected 
to  each  branch  of  the  Legislature  have  assented  to  the  passage 
thereo£ 

The  Assembly  refused  to  pass  the  bill ;  consequently  it  did  not 
become  a  law. 


Albany,  i^rci  29, 1822.    Present — Go vemor  COinton ;  Spen- 
cer, Chief  Justice;  Yates,  Flatt  and  Woodworth,  Justices. 

A  bill  entifled  "An  act  relative  to  the  city  of  Schenectady,^^  was 
before  the  Coimcil,  which  adopted  the  following  objections,  viz.: 

Because,  by  the  ninth  section  of  the  seventh  article  of  the 
amended  Constitution  of  this  State,  and  which  section  took  effect 
from  the  last  day  of  February  last,  it  is  provided  that  "the  assent 
of  two-thirds  of  the  mem]bers  elected  to  each  branch  of  the  Legis- 
lature sball  be  requisite  to  every  bOl  appropriating  the  publio 
moneys  or  property  for  local  or  private  purposes,  or  creating, 
continuing,  altering  or  renewing  any  body  politic  or  corporate." 
The  bill  alters  in  several  particulars  the  corporate  power  and  rights 
of  the  city  of  Schenectady,  and  yet  it  does  not  appear  by  the  said 
bill  that  two-thirds  of  the  members  elected  to  each  branch  of  the 
Legislature  have  assented  to  the  passage  thereof 

The  Assembly  refrised  to  pass  the  bill;  consequently  it  did  not 
become  a  law. 
51 
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Albany,  March  29, 1822.  Present — Governor  Clinton;  Spen- 
cer, Chief  Justice;  Yates,  Flatt  and  Woodworth,  Justices. 

A  bill  entitled  "Jin  act  for  rebuildinff  a  bridge  in  the  townoflSm- 
mikf^^  was  before  the  Council,  which  adopted  the  following  objec- 
tions, viz.: 

Because,  by  the  ninth  section  of  the  seventh  article  of  the 
amended  Constitution  of  this  State,  and  which  section  took  eflkct 
from  the  last  day  of  February  last,  it  is  provided  that  "the  assent 
of  two-thirds  of  the  members  elected  to  each  branch  of  the  L^s- 
lature  shaU  be  requisite  to  every  bill  appropriating  the  public 
moneys  or  property  for  local  or  private  purposes,  or  creating, 
continuing,  altering  or  renewing  any  body  poUtic  or  corporate.'* 
The  bill  creates  a  body  politic  and  corporate,  and  yet  it  does  not 
appear  by  the  said  bill  that  two-thirds  of  the  members  elected  to 
each  branch  of  the  Legislature  have  assented  to  the  passage 
thereof. 

The  Assembly  refused  to  pass  the  bill;  consequently  it  did  not 
become  a  law. 

The  Constitution  of  the  State  of  New  York,  formed  by  flie 
Convention  of  1821,  went  into  operation  on  the  1st  day  of  Januaiy, 
1823.  It  abolished  the  Council  of  Bevision,  and  devolved  &e 
powers  and  duties  vested  in  the  Council  by  the  Constitution  of 
1777,  upon  the  Governor  of  the  above  State. 

January  26,  1817,  Alexander  Clinton  was  appointed  Clerk  of 
the  Council 

Lieutenant-Governor  John  Tayler  acted  as  Governor  from  the 
24th  February  1817  (at  which  time  Daniel  D.  Tompkins  resigned 
his  office  of  Governor,  having  been  elected  to  the  Vice-Presidency 
of  the  United  States),  to  the  first  of  July  following,  when  De  Witt 
Clinton  was  sworn  into  office  as  Governor. 

LieutenanlrGrovemor  Tayler  became,  consequently,  a  member  of 
the  Council,  but  as  no  vetoes  were  issued  or  objections  offered,  and 
not  sanctioned  by  the  Council,  during  the  above  period,  his  name 
does  not  appear  in  this  work  as  being  present  at  the  meetings. 


APPENDIX. 


OBJECTIONS 

BEPORTED  TO  BUT  NOT  SANCTIONED  BY  THE  COUNCIL,  TO 
BILLS  WHICH  CONSEQUENTLY  BECAME  LAWS. 


Cnr  OF  New  York,  April  26,  1785.  Present — Qovemor 
dinton;  Morris,  Chidf  Justice;  Hobart,  Justice. 

A  bill  entitled  "An  act  for  the  payment  of  the  sakaries  of  the  several 
officers  of  govemmentj  and  for  other  purposes  therein,  mentioned^^  was 
before  the  CJouncil.  Chief  Justice  Morris  reported  the  following 
objections,  viz.: 

For  that^  by  the  thirty-fifth  section  of  the  Constitution  of  this 
State,  it  is  ordained,  determined  and  declared  "That  such  parts  of 
the  common  law  of  England,  and  of  the  statute  law  of  England 
and  Great  Britain,  and  of  the  acts  of  the  Colony  of  New  York,  as 
together  did  form  the  law  of  the  said  Colony,  on  the  nineteenth 
day  of  April,  in  the  year  of  our  Lord  one  thousand  seven  hundred 
and  seventy-five,  shall  be  and  continue  the  law  of  this  State,  sub- 
ject to  such  alterations  and  provisions  as  the  Legislature  of  this 
State  shall  from  time  to  time  make  concerning  the  same."  That, 
by  an  act  of  the  Legislature  of  this  State,  while  it  was  the  Colony 
of  New  York,  passed  the  18th  of  October,  1701,  entitled  "An  act 
for  allowance  to  the  representatives,"  it  is  enacted  "that  the  wages 
or  allowance  to  each  representative  of  the  people  from  the  first  day 
of  that  session,  and  forever,  thereafter,  should  be  six  shillings  cur- 
rent money  of  the  then  Province  per  diem,  to  commence  from 
their  coming  out,  till  their  return  home;  always  provided  it  should 
not  exceed  eight  days  after  their  adjourning,  proroguing  or  dis- 
solving the  same,  and  that  each  respective  city  and  coxmty  through- 
out the  then  Province  should  bear  and  defray  the  charge  of  their 
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own  representatiyes,  which  charge  or  allowance,  as  aforesaid, 
should  be  paid  to  the  Tespectiye  representatiyes  bj  the  treasurer 
of  each  respectiye  citj  and  county  by  warrant  under  the  hand  aod 
seal  of  the  mayor  of  the  respectiye  cities  for  the  time  being,  and 
by  warrant  of  any  two  justices  of  the  peace  to  the  treasurer  of  the 
respectiye  counties,  after  the  return  of  the  said  representatiTes 
from  the  Assembly,  within  ten  days  after  the  collecting  of  the 
public  and  necessary  charges  of  each  r^ectiye  city  and  county:" 
which  law  was  altered  so  fSsur  as  it  respected  the  quantum  of  the 
daily  wages  of  the  representatiyes  of  the  city  and  county  of 
Albany,  die  county  of  Suffolk  and  the  county  (then  called)  Tryon 
county ;  the  one  passed  the  first  day  of  Noyember,  1722 ;  the  other 
the  12th  of  July,  1729,  and  the  other  the  8th  day  of  March,  1778— 
the  first  entitled  "An  act  for  paying  the  representatiyes  of  the  city 
and  county  of  Albany;"  the  second  entitled  "An  act  to  ascertain 
the  allowance  to  the  representatiyes  for  the  county  of  Suffolk,  and 
for  other  purposes  therein  mentioned;"  and  the  other  entitled  *^An 
act  for  fixing  the  allowance  to  the  representatiyes  of  the  counties 
of  Tiyon  and  Cumberland;"  which  seyeral  laws  remained  in  Ml 
force  on  the  19th  day  of  April  in  the  year  1775,  and  are  still  un- 
repealed, and  therefore  the  proyision  in  the  said  bill  for  the  pay- 
ment of  the  representatiyes  of  the  people  in  Assembly,  and  not 
declaring  it  to  be  in  satisfaction  for  their  sendees,  each,  sixteen 
shillings  per  day  out  of  the  treasury^  of  the  State,  and  not  from  the 
respectiye  treasuries  of  the  respectiye  cities  and  counties  of  the 
State,  from  which  they  ought  in  justice  and  by  law  to  be  paid,  if 
intended  not  as  abundant  gratuity  but  as  pay,  is  expressly  so  far 
against  the  said  laws  and  contrary  to  the  Constitution  of  this  State, 
and  proyides  the  payment  of  sixteen  shillings,  with  the  six  shil- 
lings, which  is  near  fourfold  the  former  proyision.    That  if  it  is 
intended  as  an  abundant  gratuity  oyer  and  aboye  the  allowance 
established  by  the  before  recited  laws,  and  called  for  by  the  en- 
hanced prices  of  eyery  necessary  of  life,  it  is  against  the  good  of 
the  people  and  impeaches  the  generosity  of  the  Legislature  that 
the  same  liberality  of  sentiment  which  they  extend  to  themselves 
should  not  be  extended  to  the  other  servants  of  the  people  (whose 
duties  are  more  than  doubly  increased  since  the  Beyolution,  some 
of  whom  have  been  greatly  injured  by  the  war)  to  enable  them  to 
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live  with  decency  and  reputation  in  their  respective  ofS.ces,  and 
support  those  appearanoes  that  create  respect  to  government  and 
esteem  in  the  people. 

And  further,  to  that  clause  of  the  bill,  vacating  the  judgment 
obtained  bj  Bosena  Bush  against  Garret  Ackerson,  Isaac  Coe  and 
John  Deronde:  First  For  that  the  subject  matter  of  the  said 
clause  has  no  reference  whatsoever  to  the  title  of  the  said  bill  or 
ihe  general  contents  thereof;  and, 

Secondly.  For  that,  the  Legislature  must  have  determined  the 
matter  upon  partial  evidence,  unless  the  said  Bosena  Bush  has 
been  called  in  with  her  witnesses  to  be  heard  before  the  Legisla* 
tuie;  and  in  such  case  the  Legislature  would  be  assuming  to  them- 
selves  judicial  powers  with  the  Legislature,  which  by  the  Consti- 
tution, for  the  safety  of  the  good  people  of  this  State,  are  wisely 
separated:  should  the  said  Bosena  Bush,  and  her  witnesses  not 
have  been  called  in  before  the  Legislature,  the  clause  now  objected 
to,  must  have  been  fonned  upon  partial  tLtimony,  a  precedent  in 
its  effect  extremely  dangerous  to  the  rights  and  liberties  of  the 
good  people  of  this  State,  and  subversive  of  that  equal  justice 
which  every  citizen  expects  from  the  known  law  of  the  land.  It 
is  to  be  presumed  that  the  court  in  which  the  said  judgment  was 
obtained  have  done  their  duty,  and  if  a  judgment  by  default  that 
the  defendants  had  not  sufficient  matter  for  their  defense ;  or  if 
they  had  neglected  or  omitted  such  defense,  relying  on  the  inter* 
position  now  made  by  the  Legislature,  thereby  making  the  Legis- 
lature the  handmaid  of  their  default :  and  thus  in  either  case,  if 
the  judgment  is  right,  unrepu table  to  the  State  that  the  Legislature 
should  interfere,  if  wrong,  improper  that  they  should  be  employed 
to  remedy  evils  arising  from  individual  neglect  for  individual 
advantage  against  the  known  law  of  the  land,  thereby  tacitly  im- 
peaching the  reputation  of  the  court  wherein  the  said  judgment 
was  obtained,  raising  the  presumption  that  the  court  had  done 
wrong,  and  that  the  interference  of  the  highest  authority  of  the 
State  was  necessary  to  correct  its  errors,  and  in  its  effect  destroy- 
ing the  confidence  of  the  people  in  the  law  of  the  land,  and  the 
tribunal  established  for  the  distribution  of  justice. 

The  Council  adopted  the  objections  to  the  bill,  found  in  the 
body  of  the  work,  at  page  278. 
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Cirr  or  Xsv  Yon:,  ApHI  S,  1786u    FieaeDt — Governor  din- 
ton;  LhingrtoD,  ChanodUv;  Mam^  Chief  Justice;  Hobait^  Jns- 
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fvatoftilCy'' was  before  the  ComiciL    Chief  Justice  Morris  reported 
the  following  objectiofifl^  viz.: 

For  thst  bj  the  firsts  second,  third,  fofortli  and  fifth  sections  of 
i^  sobjecting  the  heirs  and  deyiaeeB  to  soits  for  the  payment  of  Ihe 
dd>ts  of  their  testator  or  intestate  in  aU  cases  whatsoever,  it  is  in- 
consistent with  the  pablic  good. 

L  Becaose  hy  a  collusion  between  the  creditor  and  the  ezeca- 
ton  or  administntois,  the  peiaonal  estate  in  their  hands,  though 
sufficient  for  payment  of  the  debts,  may  be  wasted,  and  the  hein 
and  devisees  liable  to  the  payment  of  the  debts;  for  if  a  man  dies 
intestate,  leaving  three  children,  infimts,  one  by  the  first  venter, 
two  by  a  second,  his  second  wife  living,  who  will  of  conise  admin- 
ister, she,  with  a  view  to  serve  her  own  children,  to  the  prejudice 
of  the  child  by  the  first  venter,  may  pretend  that  there  is  little  or 
no  personal  estate.  The  creditors,  perhaps,  to  save  themsdves 
trouble,  or  with  design  to  serve  the  widow  and  her  children, 
knowing  that  the  real  estate  that  descends  to  the  child  by  the  first 
venter,  is  sufficient  to  secure  them  eventually,  rest  easy;  and  on 
the  coming  of  this  child  to  age,  when  the  administratrix  may  be 
deceased,  and  the  personal  estate  of  the  ancestor  so  wasted  and 
disposed  of  that  it  cannot  be  come  at,  suits  are  brought  against 
the  first  child,  and  all  the  real  property  is  taken  to  pay  the  debts 
of  the  ancestor,  which  should  have  been  paid  by  the  administra- 
trix, such  child  never  having  been  in  a  capacity  to  guard  against 
the  evil. 

2.  Because,  from  the  words,  ''who  hath  already  died,''  in  the 
first  section,  the  bill  retrospects,  and  may,  in  favor  of  some  credi- 
tor who  has  not  been  as  watchful  as  he  should  have  been,  rain 
persons  whose  estate  have  been  long  since  aliened. 

8.  Because,  by  the  sixth,  seventh  and  eighth  sections  of  the 
said  bill,  a  remedy  is  in  future  provided  for  the  evils  intended  to 
be  remedied,  by  the  first,  second,  third,  fourth  and  fifth  sections, 
and  therefore  those  sections  are  so  fiff  useless. 
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4.  Because  the  sixth,  seventh  and  eighth  sectioiis  of  the  said 
Inll  are  not  only  inconsistent  with  the  public  good,  but  against  the 
spirit  of  the  Constitution;  for  by  the  said  sections  a  power  is 
verted  in  the  Judge  of  the  Court  of  Probates,  upon  the  suggestion 
of  executors  or  administrators  (who  may  be  interested  on  a  devas- 
tavit),  to  order  a  hearing  before  himself;  and  upon  such  hearing 
(witiiout  appeal)  to  order  the  sale  of  real  estate;  thereby  depriving 
peraons  to  whom  such  real  estate  is  devised,  or  to  whom  it  may 
descend,  and  who,  in  most  instances,  will  be  in&nts  (the  guard  of 
whose  interest  has  ever  been  a  feivorite  object  of  our  law),  of 
their  property,  without  trial  by  jury,  and  in  the  case  of  infEmts 
frequently  without  defense;  thus  instituting  a  new  court,  and  vest- 
ing the  Judge  of  the  Court  of  Probates  with  new  powers  un- 
known to  the  Constitution,  and  which  are  to  be  exercised  not 
aooording  to  the  course  of  the  common  law. 


Cnr  OF  New  Yokk,  April  13, 1788.  Present — Governor  Clin- 
ton; Livingston,  Chancellor;  Morris,  Chief  Justice;  Yates,  Justice. 

A  bill  entitled  ^^An  act  for  emiUing  the  sum  of  £200,000,  for  the 
purposes  thsrein  meniUmed^^^  was  before  the  CoimciL  Chancellor 
Livingston  reported  the  following  objections,  viz.: 

Because,  though  a  trading  nation  that  receives  a  balance  in 
specie,  may,  by  the  strictest  and  most  attentive  observance  of 
public  &i11i  for  a  long  series  of  years,  support  a  limited  paper 
emission,  no  such  credit  can  be  obtained  by  a  nation  that  pays  an 
annual  balance.  While  paper  circulates,  it  will  purchase  specie, 
and  in  proportion  as  it  serves  the  purposes  of  a  medium  for  the 
internal  contmierce,  exchange  and  produce  of  the  country  will  rise, 
and  specie  be  emitted,  till  its  scarcity  enhances  its  price  in  paper, 
or  in  other  words,  till  the  real  sinks  below  the  nominal  value. 
Thus,  under  circumstances  similar  to  ours,  an  emission  of  paper; 
instead  of  increasing,  will  diminish  the  circulating  medium;  for  as 
the  money  of  a  country  represents  its  produce,  so  credit  repre- 
sents the  specie  of  the  country,  and  can  only  exist  while  one  may, 
without  dif&cully,  conmiand  the  other.    If  the  quantity  of  pro- 

52 


410  Thk  Ooukgil  of  BEViBiojsr. 


dnoe  dmnmshes,  money,  the  icpicacntative  of  it^  depreciates;  bo  if 
specie  is  cither  sent  abroad  or  locked  up^  -paper  can  only  r^resent 
tmtwiiicli  remains;  and  as  the  effect  of  paper,  when  the  balance 
is  against  a  ooimtzy,  is  to  drain  it  of  its  specie,  its  own  yalne  ia 
daily  diminishing,  and  with  it  the  ccunmon  medium  of  trade. 

Becanae,  whenerer  the  lulls  of  credit  depreciate,  the  State  is 
defrauded  of  its  revennes,  individnals  of  their  debts,  commeice 
languishes,  or,  instead  of  produdng  wealth,  is  the  parent  of  want^ 
till  the  State  becomes  bankrupt,  and,  after  long  struggles  and 
much  private  and  public  distress,  learns  this  useful  lesson,  that  a 
medium  of  trade  can  only  be  procured  by  selling  more  than 
we  buy ;  that  this  can  be  brought  about  but  by  industiy  and 
eoonomy,  by  working  cheaper  than  those  with  whom  we  deal,  aad 
not  by  laws  that  foster  the  idleness  and  dissipation  which  a  long 
war  has  created. 

Because  the  bill,  under  the  appearance  of  relieving  the  distress 
of  debtors,  wiQ  in  tact  add  to  it  It  does  not  enable  them  to  dis- 
charge their  debts  unless  their  creditors  commence  suits.  Thus, 
old  debts  will  therefore  accumulate  by  the  annual  addition  of 
interest ;  and  if  the  bills  for  which  they  mortgage  their  property 
depredate,  they  will  get  into  the  hands  of  a  few  persons  who  can 
ocMnmand  specie;  and  when  the  day  of  payment  arrives,  the  mort- 
gagor  wiU  not  only  be  compeUed  to  discharge  his  original  debt  in 
specie  but  the  amount  of  the  bills  of  credit,  and  that,  after  having 
probably  incurred  considerable  loss  in  passing  them. 

Because,  however  paper  may  be  funded,  its  credit  (supposing 
the  causes  before  mentioned  not  to  operate  against  it)  must  ulti- 
mately depend  upon  that  of  the  government  which  can  divert, 
with  the  same  fidlity  that  it  can  create  a  fund ;  that  to  issue  bills, 
and  by  the  same  law  to  declare  that  new  promises  shall  be  paid 
for  old  debts,  and  that  the  interest  of  the  fi^t  lender  shall  be  postr 
poned  to  that  of  the  last  borrower,  though  the  first  has  much  and 
the  last  no  peculiar  merit  to  plead,  is  in  the  same  instant  to  solicit 
and  to  destroy  credit 

Because,  by  the  fifty-second  clause  of  the  bill,  certificates  are  to 
be  given  for  the  remaining  four-fiiths  of  the  interest  due  on  certi- 
ficates loaned  to  the  State,  on  or  before  the  first  day  of  May, 
whioh  will  be  in  the  year  1787 ;  when,  agreeably  to  the  calcular 
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tions  on  "which  £50,000  are  appropriated  for  the  payment  of  the 
inteiest  due  on  the  1st  January,  1785,  the  remaining  four-fifths 
must  exceed  £200,000.  As  no  provision  has  been  made  for  raising 
any  part  of  this  large  sum,  nor  is  it  probable  that  in  the  course  of 
one  year,  besides  providing  for  the  support  of  our  own  and  the 
Federal  Government,  so  large  a  sum  can  possibly  be  raised,  par- 
ticularly after  the  appropriations  that  have  been  made  for  the 
redemption  of  the  new  emission,  it  must  be  apparent  that  one  of 
the  most  important  engagements  it  contains  will  not  be  complied 
with,  an  observation  that  gives  more  weight  to  the  last  objection. 
Because,  by  rendering  the  bills  of  credit  receivable  at  the  trea- 
sury for  the  most  productive  revenues  of  the  State,  it  leaves  us 
without  other  means  of  complying  with  federal  requisitions,  than 
by  a  collection  of  some  of  the  taxes  or  debts  of  the  State  in  specie : 
and  yet  no  such  determination  can  be  made  without  depreciating 
the  paper  and  establishing  different  rules  for  the  discharge  of  debts 
due  to  private  persons  and  the  public;  so  that,  should  the  bill  be 
enacted  into  a  law,  it  will  leave  no  other  alternative  but  that  of 
violaling  the  national  faith  pledged  to  the  confederated  States,  or 
that  of  doing  injustice  to  individuals  among  our  citizens. 

Because  the  exertions  of  a  State  in  critical  moments  depend 
upon  its  credit:  and  this  credit  can  only  be  maintained  by  availing 
itself  of  every  favorable  opportunity  to  discharge  debts  incurred 
in  the  day  of  danger;  that  to  add,  therefore,  to  this  debt  when  the 
State  is  at  peace  and  has  no  public  demand  for  money  is  directly 
to  contradict  the  most  obvious  principles  of  national  policy. 

Becanse  the  bill  supposes  a  power  in  the  State  to  establish  the 
credit  of  this  paper,  and  yet  applies  only  a  small  proportion 
thereof  to  pay  the  debts  already  incurred  on  the  feith  of  govern- 
ment, but  mortgages  the  most  productive  fimds  of  the  State  for 
the  redemption  of  the  new  paper,  and  thus  (discouraging  virtuous 
and  patriotic  exertions)  postpones  the  interest  of  those  creditors 
who  have  lent  their  support  to  the  State  while  struggling  with 
adversity,  to  the  private  advantage  of  others  who  may  be  willing 
to  engage  in  the  new  loan. 

Because  no  provision  is  made  for  enabling  the  inhabitants  of 
the  county  of  Columbia  to  borrow  on  the  same  terms  with  the 
other  citiseiui  of  the  State.    If  the  being  able  to  take  up  publio 
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money  on  loan  is  advantageous,  ihej  should  be 


should  not  pass  into  a  hiw. 


disadyantageous, 


Cmr  OF  New  Yobk,  April  14, 1786.  Present — Governor  din- 
ton;  livingston,  Chancellor;  Monis,  Chief  Justice;  Tates  and 
Hobart,  Justices. 

The  bill  entitled  ^'An  ad  for  emitting  Oie  sum  of  £200,000  m 
HBs  of  ereditf  for  the  piarpoaes  Aerein  mentioned^^^  being  still  before 
the  Council,  Justice  Hobart  reported  the  following  objections 
(as  a  substitute  for  those  immediatelj  preceding,  of  ChanoelloT 
Livingston),  viz.: 

Because,  bj  the  fifty-eighth  section,  it  is  enacted  *'that  the  bills 
of  credit  to  be  emitted  shall  be  a  legal  tender  in  all  cases  where 
any  suit  is  or  shall  be  brought  or  commenced  for  any  debt  or 
damages,  and  the  costs  of  suit  in  any  stage  of  the  proceedings 
thereof"  thus  enabling  a  man  to  pay  his  debts  in  bills  of  credit; 
before  the  credit  of  those  bills  is  established,  and  it  is  ascertained 
that  the  credit  or  will  receive  a  valuable  consideration  in  retom 
for  what  he  had  advanced  to  the  debtor,  which  would  prove  an 
Tmwarrantable  interference  in  private  contracts. 

The  supreme  Legislature  of  the  State,  it  is  true,  may,  by  an  act 
of  sovereign  power,  annihilate  at  once  all  the  debts  that  are  due 
in  the  State,  without  any  consideration;  but  this  cannot  destroy 
the  justice  of  the  demand,  nor  weaken  the  force  of  the  obligation 
in  foro  oonsdenJtuz.  So  may  they  by  the  same  power  declare  that 
a  piece  of  gold,  of  leather  or  paper  shall  be  received  in  satisfaction 
for  a  debt  contracted  by  the  delivery  of  an  ox  or  horse;  but  this 
cannot  be  deemed  an  honest  payment  unless  the  creditor  can 
replace  the  ox  or  the  horse  he  sold,  with  the  gold  the  leather  or 
the  paper  which  he  has  been  obliged  to  receive. 

Money,  considered  as  a  medium  of  commerce,  has  in  itself  no 
intrinsic  value.  The  amount  of  the  annual  income  of  any  peison 
or  nation  cannot  be  estimated  by  the  number  of  pieces  of  money 
which  are  received  in  the  course  of  a  year,  but  by  the  quantity  of 
the  comforts,  conveniences  and  necessaries  of  life  which  can  be 
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procured  with  those  pieces  of  money.  Their  yalue  does  not 
consist  in  themselves,  but  in  the  articles  which  people  in  general 
will  exchange  for  them;  so  that  money,  whatever  may  be  the 
materials  of  which  it  may  be  composed,  is  only  the  representative 
of  wealth. 

Gold  and  silver  being  scarce  metals,  possessed  of  qualities 
which  facilitate  the  discovery  of  coimterfeits,  and  serving  alter- 
nately for  a  medium  of  commerce  or  an  article  of  exportation,  were 
well  calculated  to  force  themselves  into  the  universal  circulation 
ikey  have  obtained,  notwithstanding  their  relative  value  with  re- 
spect to  each  other  differs  very  much  in  different  coimtries;  and 
with  respect  to  the  necessaries  of  life  in  different  ages,  and  some- 
times fiom  a  coincidence  of  circumstances,  in  the  course  of  a  few 
years,  in  the  same  country.  Hence,  appears  the  injustice  of  those 
laws  which,  in  some  nations,  establish  the  coins  made  of  those 
metals  as  a  tender  in  payment  of  debts. 

Nothing  could  have  been  a  more  flagrant  violation  of  the  prin- 
ciples of  justice  and  common  sense,  than  to  have  obliged  a  man  in 
Queens  county,  in  the  year  1779,  to  receive  ten  Spanish  milled 
dollars  in  payment  for  a  cow  which  he  had  sold  three  years 
before,  when  it  would  have  taken  seventy  or  eighty  such  dollars 
to  have  replaced  to  him  a  cow  of  equal  goodness. 

I^  then,  it  would  be  repugnant  to  justice  to  oblige  a  creditor  to 
receive  a  given  sum  of  coined  gold  or  silver  in  payment  of  a  debt, 
it  would  be  unspeakably  more  so  to  oblige  him  to  receive  bills  of 
credit,  which,  in  their  best  condition,  are  but  the  representatives 
of  solid  coin;  and  in  the  present  instance  it  cannot  be  known  that 
they  will  obtain  that  credit  till  the  experiment  has  been  tried ; 
when,  shoidd  a  depreciation  ensue,  many  acts  of  injustice  wiU 
have  taken  place  before  it  can  be  possible  for  the  Legislature  to 
interpose  to  prevent  the  increasing  evils. 

The  bilk  proposed  to  be  issued  will,  by  virtue  of  this  clause, 
obtain  a  currency  firom  one  debtor  to  another;  \m%  in  tiie  course 
of  ciiculation,  they  must  fall  into  the  hands  of  some  persons  who, 
instead  of  paying  debts,  may  want  to  purchase  the  necessaries  of 
life  with  them;  and,  unless  they  will  answer  this  as  well  as  the 
otJier  purpose,  unless  people  wUl  part  with  their  superfluous  com- 
modities in  order  to  obtain  ihem  as  readily  as  pay  their  debts 
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vidi  diem,  ihej  will  not  answer  the  pmpoee  of  a  ciiculatmg 
mediimiy  much  ksB  of  a  tender  for  the  payment  of  debts. 

Nolhingcan,  in  justice  and  good  consdenoe,  serve  for  the  paj- 
moit  of  a  debt^  unless  it  be  of  equal  yalue  with  the  article  for 
which  the  debt  was  contracted.  In  this  reciprocity  of  yaloe  eon* 
sisiB  the  Talidiiy  ci  all  contracts  which  have  been  heretofbie 
entered  into;  and  to  authorize  one  of  the  parties  to  discharge  the 
oMigalians  of  those  contracts  with  bills  of  credit^  while  there  is  a 
possabOity  diat  those  bills  will  not  enable  the  other  to  purchase 
Qommodities  of  equal  value  with  those  with  which  he  parted  at 
die  time  the  contract  was  made,  wiU  be  to  establish  iniquily  by 
law. 


Cnr  OF  New  York,  AprH  15,  1786.  Present— Governor 
Clintcm;  Morris,  Chief  Justice;  Yates  and  Hpbart,  Justices. 

The  bQI  oititled  ''An  adjbr  emitting  the  sum  of  £200,000  in  hHls 
cf  crediif  far  Ae  purposes  therein  mentioned,^  being  still  before  the 
Council,  Chief  Justice  Morris  reported  the  following  objecticxui 
(as  a  substitute  to  those  of  Justice  Hobart  and  Chancelloi  liv- 
ingston),  viz.: 

Because,  to  emit  further  paper  securities  upon  the  credit  of  the 
State,  until  those  already  in  circulation  are  redeemed  or  appreciated 
to  their  full  value,  ^ineffect,  increasing  the  debt  of  the  State  to  the 
immediate  prejudice  of  its  present  creditors.    The  present  StKta 
securities  are  the  paper  engagements  of  the  State  to  pay  in  monef 
the  sums  mentioned  in  theuL    The  bills  of  credit  to  be  emitted 
under  this  bill,  will  be  no  more  (though  they  have  a  different 
name),  and  will  increase  our  evils  by  bringing  more  of  the  same 
paper  to  that  market  (and  which  cannot  be  carried  to  any  other), 
when  the  other  is  selling  for  one-fourth  of  its  value.    The  making 
those  bills  receivable  in  the  custom  house  and  treasury,  as  money, 
of  which  they  are  only  the  representatives,  may  have  a  tendency 
in  a(Mne  measure  to  preserve  their  credit;  but  it  is  against  the 
interest  and  derogatory  to  the  credit  of  the  State,  that  their  most 
productive  funds  should  stand  engaged  for  the  payment  of  a  new 
and  voluntary  debt  gone  into  without  consideration,  when  their 
old  creditoacsi  from  whom  they  have  had  valuable  consideration  in 
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the  hour  of  necessity,  and  for  whose  benefit  those  funds  should  in 
8ome  measure  be  applied,  are  if  not  made  worse,  at  least  not 
bettered. 

K  those  funds  are  sufficient  to  preserve  the  credit  of  the  bills  to 
be  emitted  under  this  bill,  the  j  are  equally  sufficient  to  appreciate 
the  paper  securities  now  in  circulation,  in  proportion  as  £200,000 
bears  to  the  whole  of  them. 

The  Council  further  object  to  the  fifty-eighth  section  of  the  said 
bill,  enacting  "that  the  bills  of  credit  to  be  emitted  shall  be  a  legal 
tender  in  all  cases  where  any  suit  is  or  shall  be  commenced  for  any 
debt  or  damages ;  and  the  costs  of  suit  in  any  stage  of  the  pro- 
ceedings thereof." 

Because,  by  the  law  to  compel  the  receipt  of  paper  at  the  value 
the  Legislature  please  to  fix  it,  and  which  must  in  every  other 
instance  receive  its  Value  from  the  will  of  the  users,  in  the*  place 
and  stead  of  gold  and  silver ;  should  the  money  depreciate,  it 
will  be  by  law  stripping  the  citizen  of  his  property  contrary  to  the 
spirit  of  the  Constitution,  and  will  be  working  iniquity  by  the  aid 
of  law.  This  clause  will  put  an  end  to  all  -credit  in  the  State, 
which  will  be  extremely  injurious  to  our  commerce  and  against 
the  interest  of  the  people. 

Mr.  Chancellor  Livingston  then  offered  the  following  objections, 
as  a  substitute  for  those  reported  by  him  on  the  thirteenth  instant, 
viz.: 

1.  Because  the  fifty-eighth  clause  of  the  bill  enacts  "that  the  bills 
of  credit  shall  be  a  legal  tender  in  all  cases  where  any  suit  shall 
be  brought  or  commenced  for  any  debt  or  damages  and  the  costs 
of  suit,"  thereby  interfering  in  private  contracts,  and  imposing  on 
creditors  the  necessity  of  accepting  State  securities  (for  as  such  the 
bills  of  credit  must  be  viewed)  in  lieu  of  specie,  which  has  a 
known  intrinsic  value,  while  the  value  of  the  new  emitted  paper 
must  rest  on  opinion  only. 

2.  Because,  though  the  clause  seems  designed  only  to  enable  the 
debtor  to  discharge  the  debt  in  paper,  in  case  of  his  being  sued  by 
the  creditor,  and  thus  to  leave  it  optional  with  the  creditor  to  re- 
ceive such  paper,  or  by  delaying  to  prosecute  for  it,  to  wait  till 
the  biUs  of  credit  have  an  established  value  or  are  out  of  circular 
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tkm;  jel^  in  1111117  <s*K8^  ^  oompek  lum  to  Teoeiye  it  or  lose  his 
debt  on  all  simple  oontmct  debts,  liills  of  exchange  and  noteB  of 
hand,  which  mnsl,  by  the  laws,  be  proaecated  within  a  limited 
time^  or  aie  lendeied  yoid. 

3.  Became  laws  which  dbange  or  leaaen  the  creditor's  secniity 
and  firee  one  art  of  men  fiom  their  contracts,  to  the  prejudice  of 
another,  arenotonlyocmtrarjtothatspiiitof  equal  justice  which 
prevaila  in  firee  governmental  but  are  productiye  of  the  worst  of 
evib  bj  loosing  the  bonds  of  society  and  causing  a  general  co^ 
rupLion  of  manners. 


AiAAHT,  JfinrA  6, 1790.  Piesent — Groyemor  Clinton;  liyiiig- 
stcxi,  Chancellor;  Yates  and  Hobart,  Justices. 

The  bin  entitled  "^n  act  cgopoinimg  commissioners  wiA  power  to 
dedare  Ae  eonsmt  (/ Ae  Legislature  of  this  JS^ 
vjithin  Ae  jwrisdietion  thereof  AoM  he  farmed  or  erectei  into  a  new 
StatCj^  was  before  the  CoimciL  The  Goyemor  reported  the  fol- 
lowing objections  ta  the  bill,  as  being  against  the  ConstitutLon  of 
this  State  and  the  United  States,  yiz.: 

1.  Because  the  said  bill  is  calculated,  and  should  it  {)eoome  a 
law,  may  haye  the  effect  to  take  the  property  of  indiyiduals  for  the 
benefit  of  the  public  without  recompense,  in  direct  yiolation  of  the 
principle  recognized  in  the  seyenth  article  of  the  amendments  to 
the  Constitution  of  the  United  States,  so  lately  ratified  by  the 
Legislature  of  this  State,  which  expressly  declares  "that  priyate 
property  shall  not  be  taken  for  public  use  without  just  oompensa- 
tibn." 

2.  Because  this  bill  confers  discretionary  powers  upon  the  Com* 
missioners  therein  named,  to  destroy  the  rights  and  ertingnish  the 
claims  of  the  citizens  of  this  and  other  States,  to  lands  within  a 
certain  district  The  yacating  of  charters  and  patents,  which  are 
among  the  most  solemn  rights,  by  the  mere  force  of  l^islatiye 
authority,  is  at  all  times  a  high-handed  stretch  of  power,  and 
utterly  incompatible  with  the  idea  of  a  just  and  more  especially 
of  a  free  republican  goyemment,  rendering  the  rights  and  titles 
of  citizens  uncertain  and  insecure,  depriying  them  of  the  ben^t 
of  the  ordinary  course  of  justice,  and  leaying  them  dependent  on 
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die  mere  will  of  the  Legislature,  to  the  destruotioii  of  all  confi- 
dence in  that  gorenunent  to  which  they  submitted  for  the  great 
end  of  protection,  as  well  in  the  enjoyment  of  their  property  as 
of  their  lives,  and  liberties.  And  this  bill  is  rendered  the  more 
exceptionable  by  a  delegation  of  this  extraordinary  power  to  indi- 
viduals, and  giving  to  their  acts  the  force  and  validity  of  law 
without  being  subject  to  the  correction  or  examination  of  the 
Legislature. 

8.  Because,  by  this  bill,  the  rights  of  citizens  under  charters 
and  letters  patent,  which  may  be  ranked  among  the  highest  species 
of  contracts,  may  not  only  be  impaired,  but  extinguished,  in  direct 
violation  of  the  tenth  section  of  the  first  article  of  the  Constitu- 
tion of  the  United  States,  which  declares  that  no  State  shall  pass 
any  law  impairing  the  obligation  of  contracts. 

4.  Because,  if  the  district  of  Vermont  should  be  erected  into  a 
distinct  State,  and  received  into  the  Union  without  any  further 
intervention  of  iMs  State  than  what  is  required  by  the  Constitu- 
tion of  the  United  States,  the  proprietors  of  land  would  not  be 
deprived  of  their  rights  by  this  change  of  jurisdiction,  but  by  the 
operation  of  this  bill  their  claims  may  be  extinguished  and  they 
divested  of  the. privileges  secured  to  them  as  citizens  of  the  United 
States,  by  the  second  section  of  the  third  article  of  the  Constitu- 
tion, which  extends  the  powers  of  the  judiciary  to  cases  of  this 
nature. 

5.  Because  the  acts  of  the  commissioners,  tmder  this  bill  (should 
it  pass  into  a  law),  will  either  have  the  e£fect  of  extinguishing  the 
grants  under  New  York  and  debarring  the  claimants  of  any 
remedy  in  the  Federal  courts,  or  they  will  not  In  the  last  case, 
the  act  would  be  a  deception  upon  the  people  of  the  district  styled 
Vermont^  unworthy  of  government,  and  be  far  from  promoting  the 
peace  and  happiness  of  the  United  States  in  general,  or  of  this  State 
in  particular,  which  the  bill  has  in  contemplation.  In  the  first  case, 
it  is  to  be  observed,  that  the  judicial  power  of  the  Union  is,  by  the 
second  section  of  the  third  article  of  the  Constitution,  extended  to 
oontroveraies  between  a  State  and  citizens  of  another  State;  and  it 
is  a  well  known  fact,  that  citizens  of  other  States  claim  lands  in 
the  said  district  under  patents  granted  by  New  York,  If,  then, 
such  citizens  can  have  their  remedy  against  this  State  in  the 
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bjr  ammlliiig  tlieir  gnoli^  woold  it  not  be  most  unjust  that  our 
own  iilMtunm  slioiild  be  pteeliided,  meanij  because  they  liye  under 


&  Becjnscy  sMioqgh  die  bill  maj  produce  tlie  effect  of  eztin- 
gniiliiiig  Ae  dabns  of  tlie  Xev  Tock  patentees,  where  they  are 
crtiwiMt  of  the  Sttfee^  and  bound  by  its  biws,  yet  this  cannot  be 
urged  with  respect  to  dtiiBPiw  of  another  State,  who  may  maintain 
their  smtagainst  daimants  under  Yennont  in  a  Federal  court,  and 
recover  just  oompensation;  while  our  citizens  will  be  deprived  of 
redress,  not  because  they  hare  less  justice  on  their  side,  but  be- 
cause this  IhII,  in  its  operadmi,  may  have  precluded  than  fix>m 
any  remedy* 


Crrr  of  Njbw  Tobx,  January  14, 1793.  Present— Governor 
Clinton;  livingston,  Chancellor;  Yates,  Chief  Justice;  Hobart 
and  Lewis,  Justices. 

A  bill  entitled  'Mn  act  for  prexribing  the  timeSy  places  and  man- 
ner of  holding  elections  for  Senators  to  reprtxnt  this  State  in  the  Senats 
ofihe  Congress  of  the  United  States  <f  Amarka^^  was  before  the  Conn* 
ciL    Chancellor  Livingston  reported  the  following  objections,  viz^: 

1.  Because  the  Constitution  of  the  United  States  directs  that  the 
Senators  be  chosen  from  each  State  by  the  L^islature  thereof 
If,  by  the  Legislature  is  intended  -the  members  of  the  two  houses 
not  acting  in  their  le^slative  capacity,  no  law  is  necessary  to  pre- 
scribe the  mode  of  election,  concurrent  resolutions  extending  in 
this  case  as  well  to  the  mode  of  election  as  to  the  choice  of  persons. 
And  the  bill,  as  &r  as  it  goes,  operates  as  a  restriction  upon  the 
constitutional  rights  of  the  two  houses.  If  the  Legislature  are  only 
known  in  their  legislative  capacity,  tiie  Senatois  can  constitution- 
ally be  appointed  by  law  only,  and  no  considerations  arising  from 
inconvenience  will  justify  a  deviation  from  the  Constitution  of  the 
United  States. 

2.  Because  the  clause  of  the  Constitution  of  this  State,  to  which 
the  bill  refers,  declares  that  in  case  the  persons  nominated  for 
delegates  shall  not  be  on  the  lists  both  of  the  Senate  and  Assem- 
bly, that  then  they  shall  be  elected  by  joint  ballot,  &c. ;  by  whidi 
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means,  if  the  same  rale  shall  be  adopted  for  the  election  of  Sena- 
tors, it  ma  J  sometimes  happen  that  Senators  may  be  chosen  who 
shall  not  have  one  votie  firom  the  Senate,  and  at  others  by  the 
Senate  in  concurrence  with  a  minority  of  the  Honse  of  Assembly, 
both  of  which  elections  would  be  directly  repugnant  to  the  spirit 
and  letter  of  the  Federal  Constitution,  since  by  that  the  Legislature 
are  to  elect,  and  the  Assembly  without  the  voice  of  the  Senate  can 
in  no  sense  be  termed  the  Legislature,  nor  can  that  word  be  applied 
with  more  propriety  to  the  Senate,  acting  in  concurrence  with  a 
minority  of  the  House  of  Assembly,  nor  to  either,  without  a  sub- 
mission of  their  bills  to  the  Council  of  Bevision ;  and  the  ratiier, 
as  by  the  spirit  of  the  Constitution,  the  Senators  are  the  represen- 
tatives of  the  Government  of  the  States,  as  tiie  House  of  Bepre- 
sentatives  is  of  the  people  of  the  United  States,  which  shows  the 
peculiar  propriety  of  confining  the  choice  of  the  first  to  the  State 
as  a  State,  and  not  to  the  members  of  either  or  both  houses  in 
their  individual  capacity. 


Cmr  OF  New  York,  March  11,  1796.  Present — Governor 
Jay;  Livingston,  Chancellor;  Lewis  and  Benson,  Justices. 

A  bill  entitled  ^^An  act  to  authorize  the  raising  moneySj  by  iax^  in 
Ae  city  and  county  of  New  Torkjfor  defraying  the  jmblic  expenses^^^ 
was  before  the  Council.  Chancellor  Livingston  reported  the  fol- 
lowing objections,  viz. : 

1.  Because,  in  the  first  and  second  clauses  of  the  bill,  it  directs 
a  tax  on  the  estate,  real  and  personal,  of  the  freeholders  and  inha- 
bitantB  within  the  said  city  and  county,  &c  If  the  word  "and"  is 
to  be  taken  conjunctively,  then  no  freehold  or  real  property  can 
be  rated  or  taxed  unless  the  proprietor  is  also  an  inhabitant,  or  no 
inhabitant  be  taxed  unless  he  is  also  a  freeholder,  both  of  which 
constructions  would  work  too  many  inconveniences  to  have  been 
within  the  intention  of  the  Legislature. 

If  the  word  "and"  is  taken  disjunctively,  then  the  personal 
estate  of  a  fineeholder  may  be  rated,  though  he  is  not  an  inhabitant, 
and  the  personal  property  is  always  attached  to  the  person  and 


and  tiuis  induce  a  doable 
of  Ae  Stela 

s  of  the  Inll  directs  tliat 

c£  wamej  AaH  be  rated  and  assessed 

cf  each  icbpetUive  peraon  so  to  be  taxed,'* 

bziT  roje  br  vUch  socb  peraonal  assessmeiit  is 

to  be  anas,  or  rrpos:^  anj  che^  upon  this  unboimded  power: 

10  be  given  to  the  peiaoiL  taxed  of  the 
'ji  cf  hjs  sax  nZ  be  B  called  iqwn  for  payment;  no  spedfi* 
of  ^2«  ank^  taxed,  odier  than  the  general  division  required 
br  trae  act  ec^rikd  *"  An  act  for  the  more  effectoal  collection  of 
taxes  in  ibe  crrr  ari  coanrr  erf  Xcw  Yoik,"  into  real  and  personal 
piwcii,  wsd  no  oppoftnnitT  being  afforded  to  persons  who  nay 
be  imprope^  taxed  of  showing  the  injustice  of  the  assessment; 
no  trfoanal  to  which  ther  can  i^jpeal  ttom  ignorance,  cormption 
or  malke  in  the  assesBns;  no  ponishment  annexed  to  their  mis- 
conduct be  it  erer  so  flagrant,  nor  any  limitation  whatever  set  to 
dieir  power,  though  this  power  is  so  exorbitant  as  to  violate  the 
first  principles  of  Free  Govenmients,  which  should  attentively 
guard  the  property  erf  every  citizen  against  arbitrary  impositions, 
and  afford  tribunals  to  hear  and  determine  every  oppression  under 
which  a  citizen  may  labor.  The  spirit  of  such  Govemmenfs 
requires  that  the  laws  should  accurately  define  the  extent  of  every 
duty  they  create,  erf  every  right  they  abridge,  that  the  citizens  may 
know  how  to  fulfill  their  duties  and  defend  their  rights ;  whereas 
this  bill  leaves  the  definition  of  their  duty  in  this  respect  to  the 
arbitrary  discretion  of  the  assessors,  and  takes  from  them  all  l^al 
modes  of  defending  one  of  their  most  important  rights,  the  right 
of  property. 

3.  Because  there  is  no  provision  in  the  bill  to  guard  any  person 
who  may  have  two  places  of  residence,  and  may  occasionally 
reside  at  either,  from  being  rated  in  both  for  his  personal  proper^, 
an  oppression  under  which  it  is  well  known  some  of  the  citizens 
of  this  State  have  labored. 

The  objections  were  amended  so  as  to  read  as  in  the  body  of 
the  work,  page 
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AlbAKTj  February  16, 1797.  Present — Governor  Jay;  Yates, 
Chief  Justice;  Hobart,  Lansing  and  Benson,  Justices. 

A  bill  entitled  "iln  act  to  render  thejunds  of  this  j^cUe  more  pro- 
ductive of  revenue,^^  was  before  the  Council.  Judge  Lansing  reported 
the  following  objections,  viz.! 

1.  Because  the  bill  in  its  whole  scope  bears  evident  marks  of  an 
intent  to  impose  a  restraint  as  well  on  the  indiscreet  use  as  the  pal- 
pable abuse  of  the  powers  intended  to  be  conferred  on  the  presi- 
dent, directors  and  company  of  the  Bank  of  New  York;  a  restraint 
obviously  dictated  by  prudence,  from  the  consideration  of  the  im- 
portant public  interests  intended  to  be  confided  to  the  management 
of  the  directors  of  the  bank ;  but  it  is  inadequate  to  effect  the 
fonner  of  those  salutary  purposes,  the  fixed  stock  of  the  bank 
arising  from  the  acquisition  of  the  stocks  of  the  State  not  being 
capable  of  affording  an  active  capital  to  be  used  in  the  operations 
of  the  bank  unless  previously  converted  into  money,  and  thus  the 
provision  that  the  total  amount  of  the  debts  which  the  bank  may 
at  any  time  owe,  by  contract,  over  and  above  the  moneys  then 
actually  in  the  bank,  may  exceed  the  amount  to  which  it  is  at  pre- 
sent restricted  in  the  proportion  which  the  aggregate  sum  of  the 
nominal  value  of  the  stocks  added  to  $1,000,000  shall  exceed  the 
sum  of  $1,000,000,  extends  the  ability  of  the  bank  to  contract 
debts  to  the  amount  of  upwards  of  $8,000,000  on  an  active  capital 
of  less  than  $1,000,000,  and  thus  unduly  increases  the  legal  ability 
of  the  bank  to  contract  debts  to  an  amount  inordinately  dispropor- 
tionate to  its  means  of  prompt  payment 

2.  Because,  whenever  the  exigencies  of  the  bank  may  require  a 
resort  to  the  auxiliary  fund  arising  from  the  sale  of  the  stocks,  it 
will  probably  depreciate  in  proportion  to  the  pressure  of  the  emer- 
gency which  requires  the  conversion  of  such  stocks  into  money; 
as  by  increasing  the  amount  of  the  stocks  at  any  time  in  market 
beyond  the  existing  demand,  the  price  must  unavoidably  be 
reduced,  and  thus  the  security  of  the  State  diminished  in  propor- 
tion to  the  loss  arising  from  that  circumstance. 

8.  Because  the  introduction  of  the  Comptroller  or  Treasurer  into 
the  direction,  and  the  injunctions  on  him  to  report  the  state  of  the 
bank,  in  certain  cases,  to  the  person  administering  the  government 
cannot  repress  any  imprudence  of  the  directors,  as  to  the  emission 
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of  paper  until  their  debts  exceed  the  limitatioii  contained  in  the 
bill,  the  sense  of  the  Legislature  being  conveyed  by  a  veiry  strong 
implication  that  to  contract  debts  to  any  amount  within  that  limita- 
tion would  not  be  improper  or  imprudent 

4.  Because  the  bill  is  calculated  to  increase  the  quantity  of  ci^ 
cukting  paper,  the  abundance  of  which  is  already  an  evil  of  great 
magnitude. 


Albany,  March  SO,  1798.  Present — Governor  Jay;  Lansing, 
Chief  Justice ;  Lewis  and  Benson,  Justices. 

A  bill  entitled  ^^An  act  to  amend  tfie  act  entitled  ^An  act  for  sup- 
pressing immoralitj/,^"  passed  the  28d  of  February,  1788,  was 
before  the  Council.  Judge  Benson  reported  objections  (found  in 
body  of  the  work,  page  816),  and  Judge  Lewis  reported  the  fol- 
lowing objections  in  addition  thereto,  viz. : 

1.  Because  the  provisions  of  said  bill  militate  against  the  thirly- 
eighth  section  of  the  Constitution  by  operating  a  preference  to 
that  class  of  Christians  who  keep  the  first  day  of  the  week  as  holy 
time,  and  an  oppression  of  those  who  fix)m  a  religious  sense  of  duty 
are  observers  of  another  day. 

2.  Because  they  think  it  unwise  ever  by  law  to  impose  obliga- 
tions on  the  consciences  of  men  in  matters  of  opinion,  such  laws 
being  ever  disregarded  or  imperfectly  executed,  and  having  a  con- 
sequent tendency  to  weaken  the  hands  of  government 

3.  Because  it  has  a  tendency  to  increase  offenses  by  restraining 
acts  the  legality  or  immorality  (tf  which  must  ever  depend  on  the 
opinions  and  consciences  of  individuals. 

4.  Because  it  in  some  measure  prescribes  the  manner  of  keeping 
the  Sabbath,  which  even  among  the  most  pious  has  varied  in 
almost  every  age,  and  is  at  this  day  very  different  among  different 
sects. 

5.  Because  they  believe  that  instead  of  improving  morals,  it  will 
have  a  contrary  tendency,  by  exacting  doubts  of  the  divinity  of  a 
religion  which  requires  the  aid  of  government  for  its  support 

And  the  question  being  put  whether  the  Council  do  agree  to  the 
said  additional  objections,  it  passed  in  the  negative,  whereupon 
Judge  Lewis  moved  that  the  said  additional  d^ections  should  be 
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inserted  in  the  minutes,  and  the  question  being  put  thereon  it 
passed  in  the  affirmative.  The  Council  then  adopted  the  objections 
as  reported  bj  Judge  Benson. 


Albany,  April%  1799.  Present — Governor  Jay;  Livingston, 
Chancellor;  Lansing,  Chief  Justice;  Benson,  Justice. 

A  bill  entitled  "-4.n  ajct  far  supplying  the  city  of  New  York  tmih 
pure  and  wfiolesome  water"  was  before  the  Council.  The  Chief 
Justice  reported  the  following  objections,  viz.: 

Because  the  bill  creates  a  corporation  with  a  capital  of  $2,000,000 
vested  with  the  imusual  power  to  divert  its  surplus  capital  to  the 
purchase  of  public  or  other  stock,  "or  any  other  moneyed  transac- 
tioDs  or  operations  not  inconsistent  with  the  Constitution  and  laws 
of  this  State  or  of  the  United  States,"  and  which  surplus  may  be 
applied  to  the  purposes  of  trade  or  any  other  purpose  which  the 
very  comprehensive  terms  in  which  this  clause  is  conceived  may 
warrant  This,  in  the  opinion  of  the  Coimcil,  as  a  novel  experi- 
ment, the  result  whereof,  as  to  its  influence  on  the  conmiunity, 
must  be  merely  speculative  and  tmcertain,  peculiarly  requires  the 
appUcation  of  the  policy  which  has  heretofore  uniformly  obtained; 
that  the  powers  of  corporations  relative  to  their  money  operations, 
should  be  of  limited  instead  of  perpetual  duration. 


Albany,  March  8,  1803.  Present — Governor  Clinton;  Kent, 
Livingston  and  Thompson,  Justices. 

A  bill  entitled  ^^An  act  to  increase  the  number  of  wards  in  the  city 
(^ New  Torkj  and  egxwJisse  ike  same"  was  before  the  Council.  Jus- 
tice Kent  reported  the  following  objections,  viz. : 

That- the  bill  contains  certain  alterations  in  the  charter  of  the 
said  city,  and  it  not  appearing  in  the  said  bill,  or  otherwise,  that 
the  same  are  made  upon  the  application  or  with  the  consent  of 
tiiie  mayor,  aldermen  and  oommcmalty  of  the  said  d^,  it  is  to  be 
intended  ^t  tkom  alterations  are  made  without  such  applieation 
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or  consent    It  appears  iherrfore  improper  that  the  said  l»ll  ahoald 
become  a  law. 

1.  Because  the  bill  declares  that  from  and  after  the  first  d&j  of 
October  next,  the  atj  of  New  York  shall  be  divided  into  nine 
wards,  and  that  the  elec^rs  .of  each  ward  shall  annuallj  choose 
one  alderman  and  one  assistant,  and  that  not  less  than  the  mayor 
or  recorder  and  five  aldennen  and  five  assistants  shall  be  a  quorum 
of  the  common  council  of  said  city,  or  be  competent  to  do  any 
business ;  whereas,  by  the  charter  of  the  said  city,  it  is  granted 
and  declared  that  the  same  shall  forever  thereafter  be  and  remain 
divided  into  seven  wards,  and  that  forever  thereafter  there  shall 
be  one  mayor,  one  recorder,  seven  aldermen  and  seven  assistants, 
and  that  the  mayor  or  recorder  with  four  or  more  aldermen,  and 
four  or  more  assistants,  shall  be  forever  thereaft;er  called  the 
common  council,  and  that  the  said  common  council,  or  the  major 
part  of  them,  shall  be  invested  with  certain  powers  and  autho- 
rities. 

2.  Because  this  alteration  of  the  said  charter  without  the  con- 
sent of  the  mayor,  aldermen  and  commonalty,  is  a  breach  of  the 
faith  of  government  pledged  to  the  said  corporation ;  for  by  tiie 
charter  the  Crown  covenants  with  the  mayor,  aldermen  and  com- 
monalty of  the  said  city,  and  their  successors  that  they  shall  hold 
and  enjoy  all  the  rights,  privileges,  powers  and  immunities  by 
the  charter  mentioned  and  granted,  and  that  the  same  shall  be 
valid  and  effectual,  notwithstanding  any  defect  in  reciting  or  men- 
tioning such  rights  or  any  other  defect  or  imperfection  whatsoever, 
and  notwithstanding  any  statute  of  Parliament,  or  any  act  of 
Assembly;  and  that  if  any  ftiult  or  imperfection  in  time  to  come 
should  be  foimd  in  the  same,  that  the  Crown  will  make  any  other 
grant  for  the  better  giving,  confirming  and  enjoying  the  premises 
and  every  part  thereof,  when  it  shall  be  desired  by  Ae  same 
mayor,  aldermen  and  commonalty,  or  their  successors:  and  by  an 
act  of  Assembly  passed  the  14th  October,  1782,  the  said  charter  is 
declared  to  be  valid  and  eflectual,  and  it  is  enacted  that  the  said 
mayor,  aldermen  and  commonalty,  and  their  successors  shall  for 
ever  thereafter  bold  and  enjoy  all  the  rights,  firanchises,  powers 
and  privileges  so  as  aforesaid  granted:  and  by  the  thirty-sixth 
article  of  the  .Gonatitutiou  of  this.  State,  the  said  charter,  as  .well  as 
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an  other  diaxters  and  grants  made  prior  to  the  14th  October,  1775, 
is  sayed  and  confirmed. . 

8.  Because,  if  the  alterations  contained  in  the  said  bill  can  be 
made  without  the  consent  of  the  corporation,  the  charter  may  with 
equal  right  be  altered  in  other  particulars,  and  may  even  be  de- 
stroyed whenever  it  shall  seem  meet  to  the  Legislature.  And  not 
only  this,  but  every  other  charter,  and  every  grant  from  govettir 
ment  can  be  altered  or  resumed  at  pleasure,  for  they  all  rest  upon 
the  same  foundation.  The  bill  therefore  establishes  a  dangerous 
precedent  It  involves  a  principle  which  may  lead  to  the  destruc- 
tion of  all  the  chartered  rights  and  property  of  the  people  of  this 
State,  for  rights  and  property  cease  to  be  of  value  when  the  &ith 
of  compact  does  not  secure  them,  and  they  are  to  be  held  at  the 
viU  of  any  man  or  any  set  of  men  whomsoever. 


Albany,  April  4, 1804.  Present — Governor  Clinton ;  Lewis, 
Chief  Justice ;  Kent,  Livingston,  Thompson  and  Spencer,  Justices. 

A  bill  entitled  "J.n  ad  to  restrain  unincorporated  banking  associa- 
tions,''^ was  before  the  Council.  Justice  Livingston  reported  the 
following  objections,  viz. : 

That  it  is  inconsistent  with  the  spirit  of  tiie  Constitution  and  the 
public  good,  that  the  said  bill  should  become  a  law  for  the  Mlow- 
ing  reasons: 

1.  Because  it  may  be  doubted  whetiier  any  company  of  mer* 
diants,  although  consisting  of  only  two  persons,  can  employ  any 
part  of  their  capital  as  occasion  may  offer  in  making  loans  by  dis- 
counting  notes,  a  business  which  may  oftentimes  be  pursued  to 
the  advantage  of  commerce  and  to  individual  benefit 

2.  As  the  Mercantile  Company  and  Merchants'  Bank  mentioned 
in  the  bill  were  formed  for  the  purpose  of  banking,  when  it  was 
lawful  for  the  respective  members  thereof  so  to  do,  nothing  but 
the  most  manifest  danger  of  some  great  public  evils  can  justify  a 
legislative  suppression  of  them. .  It  is  the  duty  of  government  to 
extend  protection  and  security  to  every  citizen  engaged  in  lawful 
business,  but  if  companies  not  only  sanctioned  by  precedents,  but 
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hfnrfirijil  may  be  thus  diasolyed  irithoot  nigent 
cr  on  the  moe  suggestion  of  poflsihle  mischiffe,  the 
wpaix  of  camnadal  cntapnae  will  be  checked,  and  eveiy  specieB 
of  fmicili  icadcxed  imecme;  so  fiff  fiom  any  great  dangen 
bug  to  be  «|HMfiinidpd  from  these  institatioiis,  there  is  reason  to 
bexve  «kit  their  opoatioiis  haye  been  and  will  continne  to  bo 


3L  Beciaae  Ac  hiH  in  sonie  instances  essentially  affects  the  lights 
of  ladifidiiaiL  Itis  weU  Imown  that  the  stock  of  bankiiig  com- 
pauea.  in  geneiaLadh  at  a  considerable  advanceL  On  those  there- 
ftre  who  hare  paid  a  premiinn  on  the  original  price  of  the  stock 
of  aAer  of  dnse  eompaniesi  and  there  must  be  many  of  this  des- 
cmnm.  Ae  bill  opaaloi  in  the  nature  <tf  a  penally,  although  they 
do  BotheRafierjDantraTeDe  any  of  its  provisions;  for  it  cannot  be 
decied  thai  if  suppressed  in  Ae  manner  proposed,  the  stockholders 
wiZ  DOC  be  aUe  to  divide  more,  if  so  much,  as  the  par  value  of 
tixir  diares.  the  excess  which  has  been  given  by  fidr  purchasers 
who  hare  vicdated  no  law  will  of  oonrse  be  lost,  and  in  this  way 
a  £ne  will  be  infliftpd  indirectly,  at  least,  on  many  of  themembeia 
fiir  doing  what  at  the  time  was  no  oflfense. 

-L  BtTJH^  Ae  btD  prohibits  associations  for  the  purpose  of 
doing  any  bosineas  which  incorporated  banks  may  do  by  virtae 
of  iheir  le^Kcdve  ads  of  incorporation.  Now,  inasmuch  as  the 
Mff^V*****  Bank,  which  is  incorporated,  may  transact  any  kind  of 
faasinesB,  it  may  be  qnesticMied  whether  any  association  or  partner 
ship  can  hereafter  be  formed  within  this  State  for  carrying  on 
t^mmt9it^r^^  CHT  any  Other  business  whatever,  however  useful  to  the 
pttbli^  and  akhoogfa  no  individual  may  have  enterprise  or  capital 
snffidoit  to  undertake  it  But  if  the  Manhattan  company  be  aot 
R^arded  as  an  incorporated  bank,  then  it  must  be  an  nninooipo- 
naed  assodalioii  within  the  purview  of  the  bill,  and  cannot  issne 
■otes  or  loan  money  after  Ae  first  Tuesday  in  May,  1805,  which  it 
is  oonoeived  ooold  not  have  been  the  intention  of  the  Legis- 
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Albany,  March  26,  1805.  Present — Governor  Lewis;  Kent, 
Chief  Justice;  Thompson  and  Spencer,  Justices. 

A  bill  entitled  "-4.n  act  to  incorporate  Uie  stockholders  of  the  Mer* 
Aants^  Bank  in  the  city  of  New  Ybri,"  was  before  the  Council. 
Justice  Spencer  reported  the  following  objections,  viz. : 

1.  Because  there  are  three  banks  already  established  bj  law  in 
the  said  city  of  Kew  York,  possessing  capital  stock  to  the  amount 
of  about  $5,000,000,  with  authority  to  issue  notes  and  create  debts 
to  the  amount  of  at  least  $15,000,000.  And  when  it  is  con- 
sidered that  an  alarming  decrease  of  specie  has  taken  place  in  the 
United  States  generally,  and  still  continues  to  take  place,  it  is 
jeopardizing  the  interests  of  the  community  to  erect  other  banks, 
and  more  especially  in  the  city  of  New  York,  thereby  to  increase 
the  influx  of  bUls  of  credit,  already  too  great,  and  to  further 
banish  from  circulation  the  precious  metals. 

2.  Because  the  bill  contains  no  evidence,  nor  does  there  exist 
any  on  the  journals  of  either  house,  or  by  petition  before  the 
Legislature,  that  the  creation  of  a  fourth  bank  in  the  city  of  New 
York  is  required  by  the  commercial  interests  of  that  city,  or  the 
agricultural  interests  of  the  State;  the  obvious  conclusion,  therefore, 
is  that  the  said  bill  is  passed  to  promote  the  cupidity  of  a  few 
individuaL3  at  the  expense  and  manifest  prejudice  of  those  banks 
aheady  established  by  law;  an  incorporation  under  these  circum- 
fltances  would  promote  a  dangerous  species  of  speculation,  the 
bane  of  all  well-regulated  governments. 

8.  Because  it  appears  by  the  journals  of  the  honorable  the 
Senate  of  the  thirteenth  of  March  instant^  that,  on  passing  in  that 
body  the  first  enacting  clause  of  the  said  bill,  fourteen  Senators 
voted  in  the  affirmative,  and  twelve  in  the  negative,  and  that 
Ebenezer  Purdy,  Esq.,  was  one  of  those  who  voted  in  the  affirma- 
tive; and  it  further  appears,  by  the  journals  of  the  honorable  the 
Assembly  of  the  eighteenth  of  March  iastant,  from  the  affidavits 
of  Stephen  Thorn,  one  of  the  Senators,  and  Obadiah  Grerman,  a 
Member  of  the  Assembly,  that  the  said  Ebenezer  Purdy  had 
attempted  to  corrupt  their  votes,  respectively,  by  holding  out  to 
them  laige  rewards  and  benefits  to  induce  them  to  vote  in  favor 
of  the  said  bill;  and  it  also  appears,  by  the  said  affidavit  of  the 
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Cciuim,  Aaft  the  and  Ebeneser  Poidy  dedaied  to 
ie  ^ad  toll  the  directon  or  agentB  of  tlie  said  bank  thai 
in  obtaimng  a  diarter  tar  said  bank,  ihej  must 
m>  hs  JKi^j  inuaesled,  and  that  upon  that  point  there 
said  Pmd J  and  the  said  agents  or  diiecton,  a 
rr.g.  and  diat  they,  the  said  Pud j  and  German 
e:^  s^rve  for  dieir  awwUm  r,  than  any  other  persoDS. 
CSS.  f  DT  ooght  diat  appears  on  the  said  joninala  of  either 
in  racontradicted  and  nnexplamed.    A  case  so  novel 


diisuT  demands  the  exeidse  of  all  the  oonstitatioDal 
;;$  Tsaed  in  the  GoonciL    K  the  said  Ebenezer  Find  j  was 
iCuf  X  odSpring  the  said  bribeSy  or  if  he  had  an  immediate  and 
I  in  the  passage  of  the  said  InD,  his  vote  cannot  be 
ccmsbissr^i  jegrri^m^r,  and  he  ooght  not  to  hare  Toted  Ihereon. 
If  ^2if  T-^oe  cc'  the  said  Ebenexer  Pnrd j  be  taken  from  the  affirm- 
sof .  ibere  wotiI^  hare  been  but  thirteen  in  fiiTor  of  the  said 
:s  tixase^  and  had  not  the  said  Ebenexer  Pnrdy  beoi 
xE^nuenced  bj  the  aforesaid  understanding  between 
>^^  aad  ^le  saSd  agents  or  directors,  he  probably  would  have 
Tvoed  ariii^  ^  said  first  enacting  clause,  in  which  case  it  does 
£:<  arcear  ti:ax  the  same  would  ha^e  passed.    This  probabilitj' 
^n^v^s  rmt  fosvefrcm  another  &ct  appearing  in  the  said  affidavit 
c/  the  said  Obaiiah  Gennan,  namely,  diat  the  said  Purdy  told 
^te  sa»i  Gennan  that  he  had  a  conference  some  time  last  fidl  wilh 
ihe  direcQois  of  the  Merchants'  Bank,  ami  Aat  he  had  become  amr 
r(.'^'!»  !•  trvtf  rrrgier  a?  wcorpormtc  Ae  said  bank^  from  which  it  is  to 
be  in&rred  that  before  saA  imprcqier  means  were  made  use  of 
Vt  the  sa>i  directors*  with  the  said  Ebenezer  Purdy,  he  was 
aTV7!»  to  their  incorporatioQ:  it  is  further  strengthened  and  sup- 
ror:t\i  by  the  &ct  that  the  said  Ebenezer  Purdy  was,  for  his  assis* 
ta:>x^  in  obtaining  a  charter  for  the  said  bank,  to  be  admitted  to  a 
Urp?  interest  therein:  for  had  the  said  Ebenezer  Purdy,  before 
SQch  cv^fer^nce,  been  well  disposed  to  an  incorporation  of  the 
said  bank,  there  existed  no  inducement  on  the  part  of  any  of  the 
said  directors  to  impart  to  him,  to  their  own  prejudice,  an  interest 
in  the  said  iitstitution :  his  duty  as  a  legislator  in  that  case,  ought 
to  hare  prv^mpted  him  in  all  proper  ways  to  have  advocated  an 
incorporatioQ  of  the  said  bank.    From  these  oonsideratians  it  is 
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fidilj  to  be  intended  that  the  vote  of  the  said  Ebenezer  Purdj 
was,  on  the  passage  of  the  said  first  enacting  clanse,  influenced  bj 
indaoements  the  most  improper,  and  that  it  was  diverse  to  what  it 
would  have  been  unless  such  unwarrantable  means  had  been  made 
use  0^  and  produced  their  intended  effect  To  sanction  a  bill 
thus  marked  in  its  progress  through  one  branch  of  the  Legislature 
with  bribery  and  corruption,  would  be  subversiye  of  all  pure 
legifllationy  and  become  a  reproach  to  a  government  hitherto  re- 
nowned for  the  wisdom  of  its  councils  and  the  integrity  of  its 
legislatares;  and  it  would,  moreover,  become  a  precedent  danger- 
ous in  the  highest  degree  in  all  future  times. 
,  i.  Because,  from  the  £acts  stated  in  the  last  objections,  there  are 
at  least  good  grounds  to  apprehend,  should  the  said  bill  become  a 
law,  that  the  public  opinion  will  attribute  its  enactment  to  means 
the  most  foul  and  unwarrantable;  and  thus  a  want  of  confidence 
will  be  produced  on  the  part  of  the  people  towards  those  to  whom 
legialatiye  powers  may  be  entrusted,  and  in  the  end  the  pubUo 
frmdionaries  will  lose  that  respect  and  confidence  so  essential  to 
the  maintenance  of  the  laws  and  the  upholding  of  government 
itself. 

5.  Because  the  &cts  stated  in  the  affidavits  of  the  said  Stephen 
Thorn  and  Obadiah  German  were  not  known  to  the  honorable 
the  Senate,  when  the  said  bill  passed  that  branch  of  the  Legisla- 
ture; the  Senate  therefore  had  not,  as  they  ought  to  have  had,  an 
opportunity  of  acting  on  the  said  bill  since  the  disclosure  of  a  scene 
of  bribery  and  corruption  hitherto  unparalleled.  It  cannot  be 
believed,  had  it  been  known  to  that  branch  of  the  Legislature 
that  the  directors  or  agents  of  the  said  bank  had  authorized  indi- 
viduals  to  corrupt  their  members,  that  they  would  have  counte- 
naoced  and  much  less  that  they  would  have  passed  the  said  bill. 
In  a  case  thus  circumstanced  the  said  bill  ought  not  to  receive 
the  sanction  of  the  Council. 


Albany,  March  28,  1806.    Present — Governor  Lewis;  Kent^ 
Chief  Justice;  Thompson  and  Spencer,  Justices. 

A  bill  entitled  "-In  act  far  the  relief  of  Henry  Ddord^^  was 
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hebn  the  CoonciL    Tk  Ouef  Jvatioe  leported  tlie  following 
objectioiHiy  liz.: 

Became  die  biD  prorideB  that  if  anj  suit  shall  be  already  com- 
meneed  against  the  said  Heniy  Ddoid,  to  leooyer  any  fine,  fo^ 
&itiiie  or  penabj  incaned  for  an j  infiactkm  of  the  fomteoith 
section  of  the  act  entided  "An  act  for  the  repacking  and  inspec- 
tkm  of  beef  and  pork,"  the  same  shall  be  disoontinned  on  pay- 
ment or  tender  of  the  costs  of  snch  suit  The  bill,  therefore,  in 
the  case  of  a  suit  already  brooght  (which  we  may  presume  to  be 
the  foci),  interferes  with  and  takes  away  a  private  right  acquired 
under  the  former  statate,  and  which  had  become  vested  in  the 
party  commencing  the  suit  The  act  above  referred  to  gives  oner 
moiety  of  every  such  forfeiture  or  penalty  to  any  person  who  will 
sue  for  the  same;  and  by  the  cc«nmon  law  of  the  land  the  partf 
commencing  such  suit  acquires  a  right  of  property  in  his  propor- 
tion of  the  penalty ;  the  popular  action  becomes  his  private  action, 
that  thereby  attaches  snch  an  intraest  in  himself  to  his  moie^ 
of  the  forfeiture,  that  a  pardon  of  the  offense  will  not  affect  it 


Albany,  March  8, 1811.  Present — Governor  Tompkins;  Lan- 
sing, Chancellor;  Kent,  Chief  Justice;  Thompson,  Spencer,  Van 
Ness  and  Yates,  Justices. 

A  bill  entitled  ^^An  act  to  incorporate  the  stoMolders  of  the  Uhion 
Bank  in  the  city  of  New  York^'^  was  before  the  CoundL  Justice 
Spencer  reported  the  following  objections,  viz.: 

Because  it  appears  by  the  petition,  signed  by  Amasa  Jackson 
and  others,  styling  themselves  the  president  and  directors  of  the 
Jersey  Bank,  accompanying  the  said  bill,  that  the  said  bank  has 
effected  discounts  and  loans  to  a  large  amount,  and  it  is  not  only 
therefore  to  be  intended,  but  it  is  also  a  notorious  and  public  feet, 
that  the  bank  bills  of  the  Jersey  Bank  are  in  extensive  circulation 
within  this  State.  The  ninth  section  of  the  bill  enacts  that  nnless 
the  president  and  directors  of  the  Jersey  Bank  shall,  within  three 
months  after  the  passing  of  this  act,  surrender  and  dissolve  the 
charter  they  hold  under  the  act  of  the  Legislature  of  New  Jersey, 
or  unless  the  same  shall  be  otherwise  dissolved,  that  then  the  act 
intended  to  be  passed  into  a  law,  and  the  provisions  therein  con- 
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tained,  shall  be  null  and  void.  The  condition  then  on  which  the 
new  corporation  is  to  have  continuance  beyond  the  space  of  three 
months,  being  the  dissolution  of  the  charter  held  under  the  Legis- 
lature of  Kew  Jersey,  should  that  event  take  place,  then  it  is 
extremely  doubtful  whether  there  would  exist  any  legal  remedy, 
in  fitYor  of  such  persons  as  are  the  holders  of  the  bills  and  notes 
of  the  Jersey  Bank,  to  enforce  the  payment  thereof  after  the  dis- 
solution of  the  charter  under  New  Jersey;  it  is  certain  no  suit 
oould  be  maintained  against  the  persons  who  composed  that  cor- 
poration in  their  natural  capacity,  and  it  appears  equally  clear 
that  no  suit  can  be  maintained  against  a  dissolved  corporation  in 
terminating  its  legal  existence.  The  bill  contains  no  provision 
creating  a  liability  on  the  part  of  the  new  corporation  for  the 
debts  due  firom  and  the  notes  and  bills  issued  by  the  president  and 
direotors  of  the  Jersey  Bank;  the  only  liability  created  against 
&e  new  corporation  is  for  bills  obligatory,  and  of  credit  under  the 
seal  of  the  new  corporation,  and  for  bills  or  notes  which  may  in 
future  be  issued  by  it  If,  therefore,  there  be  any  amenability  on 
the  part  of  the  new  corporation  for  the  debts  of  the  old  one,  it 
must  arise  not  from  any  provisions  in  the  bill,  but  from  the  com- 
mon law;  and  although  it  be  true  that  on  an  alteration  in  the 
name  of  a  corporation,  whether  by  the  addition  of  another  com- 
ponent part  or  otherwise,  they  retain  the  property  which  belonged 
to  them  before  the  alteration,  and  are  equally  liable  to  all  claims 
and  debts  to  which  they  were  before  subject,  yet  this  is  not  that 
case.  The  bill  goes  to  create  a  new  corporation,  which  is  to  con- 
sist of  the  stockholders  of  the  former  corporation;  the  new  cor- 
poration is  not  an  alteration  of  the  old,  but  on  the  contrary,  should 
this  bill  pass  into  a  law,  there  would  be  coexisting  two  bodies 
corporate,  the  one  created  by  the  bill  and  the  other  under  the  law 
of  New  Jersey,  which  latter  the  bill  recognizes  as  in  esse,  and  re- 
quires to  be  dissolved.  The  principle  on  which  the  alteration  in 
name  of  a  charter  has  been  held  not  to  work  a  prejudice  is,  that 
such  alteration  produces  only  a  mutation  in  the  corporate  style, 
and  the  law  supposes  the  same  corporation  to  have  been  continu- 
ally existing,  though  a  modification  of  it  has  taken  place. 

But  in  the  present  case  the  former  charter  was  granted  under 
another  sovereignty,  and  although  the  same  natural  persons  may 
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be  inooipoialed  xmder  a  different  soyeragnty,  such  new  UlOOIpo^ 
9tiaa  emnot  be  consideied  as  an  alteiation  in  the  fonner  charter, 
fi)r  it  beoomea  at  onoe  a  new  legal  entity.    In  this  view,  not  only 
the  lights  of  persons  holding  the  notes  and  bills  of  the  Jenej 
Bank  axe  impaired  by  the  bill,  and  the  requirement  it  makes  that 
the  former ooiporaticm  be  dissolved;  but  the  interests  of  theatock- 
holdeis  in  the  Jersey  Bank  are  materially  affected,  inasmuch  as 
after  diasolntion  of  the  fonner  corporation,  no  suits  could  be 
maintained  for  the  debts  due  to  the  old  corporation;  not  bj  the 
old  eoipc»atxm,  because  it  would  not  exist;  and  not  by  the  new 
because  the  right  to  sue  for  the  debts  of  the  old,  are  not  given  by 
the  YxUL    How  the  charter  under  New  Jersey  is  to  be  dissolved 
is  not  matter  of  inquiry  for  the  Council;  they  intend  that  such 
diaBQlutkHi  will  take  place,  because  the  persons  intended  to  be 
inooipcnated  are  required  to  effect  it.    A  bill  thus  improvisory, 
and  which  places  upon  at  least  a  very  doubtful  footing  the  rights 
of  fam  Jkk  holders  of  the  notes  and  biUs  of  the  Jersey  Bank,  to 
an  unknown  amount,  and  which  may,  in  its  consequences,  be 
Ttttly  injurious,  ought  not  to  become  a  law  of  this  State. 


Albany,  June  2,  1812.  Present — Governor  Tompkins;  Lan- 
sing, Chancellor;  Kent,  Chief  Justice ;  Thompson,  Spencer,  Van 
Kess  and  Yates,  Justices. 

A  bill  entitled  "Jin  ad  to  tnoarporak  the  ^ockhotders  of  the  Bank 
(/Ameriea^'^  was  before  the  CounciL  Justice  Spencer  reported  the 
following  objections,  viz. : 

Becaose  the  existing  banking  capital  in  the  city  of  New  York, 
within  which  it  is  to  be  presumed  the  operations  of  the  intended 
bank  are  to  be  primarily  and  principally  conducted,  already 
exceeds  $8,000,000,  and  in  the  most  prosperous  times  and  whilst 
oommercial  enterprise  was  unchecked  by  the  depredations  of 
foidgn  nations,  or  the  l^;al  restraints  of  our  own  govenmient, 
this  capital  was  found  adequate  to  commercial  exigencies.  To  ex- 
tend the  W"^"e  capital  at  the  pfesent  period,  when  our  foreign 
commerce  has  become  stagnant,  and  when  the  American  nation  is 
in  all  human  probability  on  the  eve  of  a  war  in  defense  of  our 
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eommeicial  rights,  would  be  unneoessaiy  and  unwise,  and  proba- 
bly productive  of  consequences  highly  injurious  as  well  to  indivi- 
duals as  to  the  public. 

Because  the  biU  goes  to  establish  a  bank  with  a  capital  of 
$6,000,000,  whilst  the  capitals  of  none  of  the  existing  banks, 
exceed  $2,000,000 ;  the  bill  therefore  concenters  in  a  single  insti- 
tution a  power  alarming  to  the  minor  banks,  a  power  which  may 
be  wielded  in  such  manner  as  to  destroy  the  independence  of  those 
establishments,  and  may  in  the  end  prove  highly  detrimental  not 
only  to  the  prosperity  of  the  community,  but  may  subvert  those 
institutions,  in  which  many  persons  have  embarked  imder  the  con- 
fidence of  governmental  protection,  and  upon  the  legislative  fidth 
that  no  act  would  be  xmnecessarily  passed  which  might  impair  or 
destroy  their  security. 

Because  the  bill  does  not  restrain  the  operations  of  the  intended 
bank  to  the  city  of  New  York,  but  enables  the  directors  thereof 
to  extend  their  operations  and  to  establish  their  branches  in  other 
parts  of  the  State ;  a  power  thus  unlimited  may  be  exercised  in 
such  a  manner  as  not  only  to  prejudice  the  interests,  but  to  con- 
trol the  operations,  destroy  the  independence  and  impair  the  secu- 
rity of  every  bank  north  of  the  city  of  New  York,  whose  capitals 
are  comparatively  small,  and  thus  property  as  weU  of  individuals 
as  of  the  State,  may  be  depreciated,  if  not  endangered.  A  bUl  thus 
hnproyifloiy  and  alarming,  giving  imdefined  and  unnecessary 
powers,  and  leaving  the  exertion  of  those  powers  to  a  few  indivi- 
duals, should  it  become  a  law,  would  materially  weaken  the  confi- 
dence of  community  in  tiie  justice,  wisdom  and  foresight  of  the 
Legislature. 


Albany,  Jwne  16, 1812.  Present — Governor  Tompkins;  Lan- 
sing, Chancellor ;  Kent,  Chief  Justice ;  Yan  Ness,  Justice. 

A  bill  entitled  "^n  oxi  providing  for  the  election  of  repreaeniativei 
for  the  State  in  the  Congress  of  the  United  States^^^  was  before  the 
Council  Chief  Justice  Kent  reported  the  following  objections,  viz. : 

Because  it  provides  that  twenty-seven  representatives  for  this 
State  in  the  House  of  Bepresentati  ves  of  the  Congress  of  the  United 

55 
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fcr  tlie  term  of  two  years,  oommencing  on  the  fourtli  day 

cf  Maidi  nexti  shall  be  elected  on  the  third  Toesdaj  of  December 

nexti  whereas  seventeen  of  the  said  twenty-seven  representatives 

hsve  afaeady  been  elected  by  the  people  of  this  State,  at  the  general 

held  on  the  last  Tuesday  in  April  last    That  such  an 

WIS  held  is  a  j&ct  of  public  notoriety,  of  which  non£  can 

prelemi  ignorance,  and  that  such  an  election  was  lawfully  held, 

af^iean  by  the  act  of  the  Legislature  of  this  State  of  the  24th 

Maxcfa,  1801,  and  of  the  8th  April,  1808,  prescribing  and  regaktr 

ing  such  election&    Those  statutes  were  in  force,  unless  repealed 

by  die  ad  of  Congress  of  the  twenty-first  of  December  last    Bat 

the  act  of  Congress  did  not  repeal  those  statutes,  neither  by  express 

WYHds  nor  by  necessary  implication.     The  act  of  Congress  did 

Dodiing  more  and  intended  nothing  more  than  to  declare  the 

number  of  representatives  which  each  State  was  entitled  to 

under  the  last  enumeration,  and  the  apportionment  made  in 
puisoaiio^  thereof     If  it  had  been  intended  to  have  altered 

the  ATJ^^ring  r^ulations  in  the  several  States,  as  tothe  time, 
places  and  manner  of  holding  elections  for  representatives,  the 
language  would  undoubtedly  have  been  explicit    If  the  State 
laws  axe  repealed,  it  can  only  be  on  the  ground  that  they  are  re- 
pugnant to  the  act  of  Congress;  but  unless  such  repugnancy  be 
absolute  and  necessary,  it  cannot  work  a  repeal  of  the  State  laws; 
for  it  is  a  wise  principle  in  the  construction  of  statutes  not  to  &vor 
ai>?peal  by  mere  implication,  because  it  tends  to  lessen  the  dignity 
and  authority  of  laws.    This  principle  becomes  of  peculiar  value 
and  importance  when  a  question  arises  whether  the  laws  of  one 
gOTemment,  possessing  jurisdiction  in  the  case,  are  repealed  by 
those  of  another  possessing  a  like  jurisdiction  and  to  be  exercised 
IcMT  its  own  preservation.    The  fact  of  a  new  enumeration  and 
apportionment  of  representatives  will  not  of  itself  and  without 
re^rence  to  any  incompatibility  resulting  fix>m  it,  produce  a  repeal 
of  the  former  State  regulations;  for  it  may  be  that  upon  such  new 
enumeration  and  apportionment,  the  number  of  representatives 
tnm  a  Stale  will  remain  the  same,  without  increase  or  diminutioiL 
Kor  does  the  increased  inequality  in  the  districts  within  the  State 
(if  any  there  be)  arising  under  the  new  enumeration,  affect  the 
question;  for  inequalities  do  and  will  exist  upon  every  creation 
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« 

of  districts,  and  the  inequality,  whatever  it  may  be,  goes  only  to 
the  equity  and  not  to  the  constitutionality  of  the  provision.  When- 
ever the  State  regulations  in  this  respect  are  unequal  and  unjust, 
it  will  be  the  duty,  as  it  is  at  all  times  within  the  power  of  Con- 
gress to  correct  theuL  It  is  the  absolute  impracticability  of  execut- 
ing the  existing  laws,  under  the  new  apportionment,  that  will 
destroy  them;  and  such  a  case  would  have  occurred,  iJ^  instead  of 
twenty nseven  representatives,  this  State  had  been  entitled  under 
the  last  enumeration  only  to  twelve  representatives.  But  the 
iQcrease  of  the  representatives  beyond  seventeen  does  not  prevent 
the  election  of  seventeen  under  the  existing  laws,  nor  does  such 
an  election  disable  the  Legislature  from  providing  afterwards  for 
the  election  of  the  residue.  It  rests  in  the  discretion  of  the  State 
Legislatures  to  prescribe  the  time  when  and  the  mode  in  which 
the  representatives  shall  be  chosen,  and  they  may  in  the  exercise 
of  that  discretion  cause  part  of  the  representatives  to  be  elected  at 
one  time  and  part  at  another.  This  power  granted  to  the  States, 
is  of  a  permanent  nature.  It  is  a  substantive  and  general  provi- 
sion, and  it  is  not  to  be  construed  as  a  temporary  grant,  expiring 
with  the  period  of  each  apportionment  In  this  State,  the  districts 
have  been  repeatedly  altered  during  the  period  of  the  same  enume- 
ration. The  application  of  the  power  becomes  requisite  on  every 
new  apportionment,  in  order  to  give  such  apportionment  full  effect, 
but  the  former  exercise  of  the  power  will  remain  good,  so  &r  as  it 
is  not  destroyed  by  an  absolute  repugnancy  between  the  one  pro- 
vision and  the  other.  Suppose  there  had  been,  on  the  last  enume- 
lation,  no  variation  in  the  population  or  representation  of  this 
State,  must  the  former  laws  be  reenacted  in  the  same  words  to  give 
them  force  ?  If  there  had  been  no  election  this  last  spring,  it  can- 
not be  doubted  that  the  Legislature  might  have  directed  seventeen 
representatives  to  be  elected  in  December  next,  either  in  districts 
to  be  established  for  the  purpose  or  by  a  general  ticket,  and  the 
remaining  ten  representatives  to  have  been  elected  at  some  other 
time  under  the  like  provisions.  Whatever  doubt  there  might  be 
as  to  the  wisdom,  there  could  be  none  as  to  the  competency  of 
such  a  regulation.  Whatever  our  State  regulations  on  the  subject 
may  be,  they  remain  valid  and  operative  until  altered  either  by 
the  power  that  enacted  them  or  by  an  act  of  Congress  made  ex- 


mi  isr  ^e  LoiL^jac  cf  ahaxs^  tfacm.  Though  the  exist- 
iskns  cf  122  Smc  dad  not  prmide  for  the  election  of 
»ei€U3gcjK  icytuujagiTcsi,  thej  were  ccxnpetent  and 
z^tt>tcatcxBK2.  &ris  s  anadier  and  genenlly  soand  maxim 
is.  ice  eoDstrocSica  of  ^>e  ftfn.-itWi>.  dial  one  stidate  is  no  farther 
repealed  bj  a  Rsaeqaeit:  stxtste  br  implicalion  than  the  case  ren- 


The  fjrcxi  law  is  to  operate  to  a2  the  extent  in  which  it  can  be 
fiT*«iat»nt  bj  any  posibie  coosxractiaii  with  ibe  provisions  of  the 
aafasequent  law. 


ALBASTy  Jime  19, 1812.  Present — Goremor  Tompkins;  Lan- 
sing Chancellor;  Kent,  Chkf  Justice;  Tan  NesSi  Jnstaoe. 

A  bill  entitled  ^An  act  concerning  Ae  Judga  of  the  Supreme 
Cofurt^  was  before  the  ConnciL  Chancellor  Lansing  reported  the 
following  objectioiis,  viz.: 

Because  tlie  Constitntion  haring  recognized  the  Supreme  Conrt, 
in  its  organization  and  powers,  as  existing  under  the  colonial  gov* 
emment^  derived  from  those  of  the  English  common  law  courts  of 
Song's  Bench,  Common  Pleas  and  Exchequer,  in  none  of  which 
courts,  Colcmial  or  English,  have  the  number  of  judges  at  one  time 
exceeded  yit^e,  has  thus  imperatively  fixed  that  number  as  the  com- 
mon law  maximum  incapable  of  being  exceeded,  but  by  an  express 
act  of  the  Legislature,  in  conformity  to  the  declaration  of  the  Con- 
stitution, that  such  parts  of  the  conmion  law  of  England  as  com- 
posed part  of  the  law  of  the  Colony  should  be  and  continue  the 
law  of  the  land,  subject  to  such  alterations  and  provisions  as  the 
Legislature  of  this  State  should  irorsi  time  to  time  make  concern- 
ing the  same. 

Because  the  bill  authorizes  the  honorable  Senate  and  Assembly, 
by  concurrent  resolution,  to  direct  the  extension  of  the  limitation 
o£five  judges  to  an  indefinite  number;  thus  evading  the  constitu- 
tional revision  of  this  Council,  and  precluding  it  from  expressing 
its  opinion  whether  existing  circumstances  render  it  consistent  with 
the  public  good  to  enlarge  the  number  in  a  case  in  which  this 
Coimcil  must  constitutionally  be  presumed  eminently  qualified  to 
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fiom  a  correct  judgment  on  the  subject^  as  its  constitaent  members 
are  the  executive  and  the  judicial  officers  presiding  in  the  superior 
oourts  of  original  jurisdiction  of  the  State. 

Because  the  bill,  from  its  nature  and  object,  is  indefinitely  pros- 
pecti  ve,  and  the  powers  granted  by  it  incapable  of  being  exhausted 
by  successive  concurrent  resolutions;  thus  not  only  destroying 
the  independence  of  the  Council  by  exposing  it  to  be  borne  down 
by  the  intioduction  of  new  judges,  whenever  its  measures  do  not 
comport  with  the  opinions  of  a  major  part  of  the  members  com- 
posing  the  honorable  Senate  and  Assembly,  but  placing  the  Coun- 
cil in  absolute  subserviency  to  them,  instead  of  forming  the  check 
the  Constitution  intended  upon  thid  proceeding. 

Because  if  the  bill  should  become  a  law,  and  concurrent  resolu- 
tions should  be  passed  during  the  present  sessions  for  the  appoint- 
ment of  one  or  more  judges,  this  number  might  be  doubled  in  the 
next  session,  and  subsequent  members  of  the  Legislature  might 
increase  them  by  the  same  means  a  himdredfold,  and  thus  the 
salutary  efficacy  of  the  judiciary  might  be  virtually  impaired,  and 
the  people  of  this  State  be  burdened  with  a  useless  and  intolerable 
expense,  unsanctioned  in  the  forms  prescribed  by  the  Constitution, 
or  by  the  constituted  authorities,  to  whom  collectively,  each  acting 
in  the  sphere  assigned  to  it,  the  Constitution  has  committed  these 
important  and  incommunicable  powers. 

Because  the  business  of  the  Supreme  Court  has  of  late  been 
so  much  diminished,  that  there  is  *now  less  necessity  for  a 
greater  number  of  judges  than  there  has  been  for  sevend  years 
past 

Because  the  peace  and  prosperity  of  the  State  are  inseparably 
connected  with  an  unshaken  and  implicit  confidence  of  its  citizens, 
that  the  judiciary  exercises  its  powers  on  the  most  solid  and  un- 
doubted authority,  the  constitutionality  and  Intimacy  of  which 
will  not  admit  of  hesitation  or  doubt;  and  this  bill  if  passed  into 
a  law  may  afford  strong  grounds  for  such  doubts. 

The  Council  amended  the  above  objections  so  as  to  read  as  in 
the  body  of  the  work,  pages  870-1. 


rsciL  or 


±i3.i5T  JLr»-^  >.  1513L    Prcsen: — Gov^ror  Tompkins:  Kent, 
^  v-Jisiir?.  Zjk^jfitr'Z  CiAzctZir:  Th^^cipec^n,  Spencer,  Yates 

A  nZ  *rrijt*£  *-i.i  jcr  rr  r^  enawrapffjiifrj  cf  American  manu- 
"j-^L.^^*  -tai  :«a.r»  ie  Ccczcil    Grief  Jusdoe  Kent  icportedthe 

:':*t?sii:iZ£L  til.: 

« 

X  gnrrrirm  >  eorponaion  in  tfaechrcf  New  Y<Rk 
■siiiz^i  *r!ie  Prssdsi:  sai  Kreoois  of  the  Cnrrnniwion  Gooh 
7«i7  '  "vri  s  sccal  zf  J>?iVv»X  and  viih  power  to  coolzactdefais 
X-  h^'zlxn  iisicjczi:ii:is.cdr3e  cosQCBof  tbeeaiqHBjisdeda^ 

2x  :^ asK -3L  arr^-iyine,"  Unas  intiodiicbig  anew 


:£  rrr7»mui.Tig  zz:2>  cur  sssi^iae  book.  It  is  aettmg  a  preoe- 
it-^rr  -vfudx^  rLTn^rfTTT-ir  ^2e  xr^ssal  iarrMi  of  incarpmaled  ocMn- 
T^c^v-^  ^mm^.rt  ^  jasc  ifw  J-2SE&  thoe  is  icasQii  to  appidiend  will 

Jt^  X-  ^iif  T^z^'CJ^  :=.:fcsr!sss  -zf  ibe  ^cr.n-.^niiT.  It  is  bringing  the 
^r^..rir  .T  A  ji::?;  ^^rcifT^  carcifti  az?i  the  addiiioQ  of  a  great 
3\rrT.-jac.  r:r*iiu  nv  ^cLTifdszc  wiih.  rrirase  individuals  in  the 
fPT'-'.t.T  r»istin-9s  n:  iumtfyc^  snie.    It  is  cisr  to  foresee  the 

X  :2i*  rcmz^ciirc.    A  a:i3kaoQscljBBaf  oar  £^ow- 
'v::ii  zL'rofTsse  7*HaT::s>  r-iisae  ihd  bisineBS  to  which 


Zi. 


'XzLt  aril^3&  aad  are  therebT  enabled  to 


-T?A--ri.-?  iitfir  JkTrr'es.  x:  irfase  esiierprisev  to  equalize  profits^ 
&^i  V  c^H  SDi  ioii  T:;^:r  s?  rcr  OGCkesdc  comineroe,  would  be 
*c  J:^r*£  x^  j-ifj£  £1*;  rccrr^fc:::!:!!  az-i  r«ire  from  the  mazket  Such 
a  ^.m^ntcij  w.^lIl  >t^  i2jli^  ?c  =»:&:c>xiAe  the  business  to  which 
i^:*-  4i?f  X"  4CC  ■*.  r  J  itf  ^£  :c  zz^  cccic-c^fd  capitaL  this  fictitious 
:r?ii^  jii^  ^1^  sifi  Jif  r  z£  a  ^L&rser:  asid  because  all  other  commis- 
si -a  T«^«-***'>AT>c  :^:^  ]l&7?  3»rc  ;bse  jkipeniitkNis  aids  are  obliged 
X'  JLt:  scijc.T  Tn>.TL  ;ii;cr  TciT^iae  ^r^i  azti  :h< 


^i. 


i  >;v*.25*».  £:»;»i^i  iie  ':ill  izir<:rE  ^  be  passed  for  the  enoour- 
jc^»n».^*  ^k!"  S  cue^sa:  iaaxiarrz:«Sw  its  prorisioas  do  not  appear  to 
>:  ,'^v-;-:kx»£  x-  Tr.-cj.Oi*  ias  sal-sarr  cbjed  inasmuch  as  the 
X  ivlv^v  '  .'£  :;:e  :^  2?  x-  ir-^e  iir?  rr^ioce  of  the  mann&ctoring 
i»KVr  ^i:  ^  ^^MJirj  :z.xr  ^e  war»zas«  of  the  oompanj,  fix>m. 
>»-^trwv  j;  '▼•££  ^s^»  1^  :itf  rcrr^ijsaifr  loaded  with  what  the  bill 
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vaguely  terms  "the  usual  mercantile  commissions  with  the  usual 
charges."  The  profits  of  the  company  will  be  in  proportion  to 
the  weight  of  the  tax,  which  will  ultimately  Ml  upon  the  con- 
sumer. 

3.  Because  the  disposition  for  speculation  (which  is  already  too 
prevalent)  and  the  success  of  this  establishment  will  inevitably 
lead  to  the  increase  of  these  trading  corporations,  as  the  govern- 
ment cannot  well  deny  to  one  set  of  merchants  the  favors  which 
they  grant  to  another  set  with  no  better  pretensions.  If  a  body 
of  commission  merchants  are  incorporated  in  New  York  for  the 
purpose  of  storing  or  selling  flour,  and  the  innumerable  other  arti- 
cles of  domestic  manufactures,  it  will  be  found  hereafter  almost 
impossible  to  set  bounds  to  so  alluring  an  example,  and  the  inter- 
nal commerce  of  the  State  may  become  engrossed  by  incorporated 
companies.  This  would  be  against  the  public  good,  because  every 
institution  which  tends  to  lessen  competition  in  mercantile  business 
is  sure  in  the  end  to  enhance  the  price  of  commodities  to  the  con- 
sumer. 


Albany,  January  26,  1814.  Present — Governor  Tompkins; 
Lansing,  Chancellor;  Kent,  Chief  Justice;  Van  Ness,  Spencer  and 
Tates,  Justices. 

A  bill  entitled  "^n  act  to  aiJJtxr  ike  narm  of  the  corporation  of 
T^rimty  Giurch  in  New  York,  and  for  other  purpoaes,^^  was  before  the 
Council  Chancellor  Lansing  reported  the  following  objections, 
viz.: 

1.  Because  of  the  members  of  the  several  incorporated  societies 
in  communion  of  the  Protestant  Episcopal  Church  in  this  State, 
formed  in  the  city  of  New  York  after  the  passage  of  the  act  enti* 
tied  ^'An  act  for  making  such  alterations  in  the  charter  of  the  cor- 
poration of  Trinity  Church  as  to  render  it  more  conformable  to 
the  Constitution  of  this  State,"  have  a  right  to  vote  at  the  annual 
elections  for  the  churchwardens  and  vestrymen  of  Trinity  Church, 
though  not  having  been  members  of  the  corporation  of  Trinity 
Church  within  one  year  preceding  such  election,  or  any  of  the 
chapels  belonging  to  the  same,  and  forming  part  of  the  same  reli* 
gioufl  corporation,  and  holding,  occupying,  or  enjoying  a  pew  in 
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the  said  Trinitjr  Churcli,  or  any  of  the  chapels  thereof^  or  not 
haying  partaken  of  the  holy  communion  therein  within  snch  year. 
In  consequence  of  the  rights  and  privileges  vested  in  them  by  the 
laws  of  this  State  and  the  incorporation  of  Trinity  Chinch,  the 
limitation  of  the  right  of  election  provided  by  the  bill  may  divest 
or  impair  such  right  And  if  any  doubts  exist  respecting  sucli 
right  of  sufi&age,  it  is  consistent  with  the  salutary  principles  of 
the  Constitution  of  this  State  to  refer  them  to  judicial  cognizance 
as  the  appropriate  and  legitimate  resort  of  adverse  claimants  in 
controverted  cases  of  that  description.  This  principle  has  been 
}ieretofore  recognized  by  the  Council  in  an  analogous  case^  and 
which  received  the  sanction  of  the  honorable  the  Assembly  by 
an  almost  unanimous  vote,  as  will  appear  by  a  reference  to  their 
journals  of  the  7th  of  February,  1810. 

2.  Because  the  charter,  being  a  private  grant,  and  it  not  appear- 
ing by  recitals  or  otherwise  what  are  the  eYisting  doubts  respect- 
ing tie  rights  and  privileges  thereby  given,  the  Council  are 
deprived  of  the  means  of  judging  whether  any  vested  corporate 
rights  are  not  violated  by  the  restrictions  and  provisions  contained 
in  this  bill. 

S.  Because  the  saving  clause  contained  in  the  proviso  to  the  last 
section  of  the  bill,  * '  of  the  right  of  any  person  or  persons,  or  of  any 
body  corporate  to  the  estate,  real  or  personal,  now  held,  occupied 
or  enjoyed  by  the  corporation  of  Trinity  Church,"  is  nugatory, 
inasmuch  as  all  such  rights,  so  far  as  they  respect  the  corporators, 
depend  principally  upon,  and  are  inseparably  connected  with  the 
right  and  privilege  of  being  a  member  of  the  corporation  and 
voting  for  churchwardens  and  vestrymen  who  have  the  manage- 
ment and  disposition  of  the  temporalities  belonging  to  the  corpo- 
ration. 


Albany,  October  21,  1814.  Present — Governor  Tompkins; 
Kent,  Chancellor;  Thompson,  Chief  Justice ;  Spencer,  Justice. 

A  bill  entitled  "^w  ad  to  enamrage prmiteering  asaodajtions^^  was 
before  the  Council.  Chancellor  Kent  reported  the  following  objec- 
tionS|  viz.: 
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1.  Because  privateering  is  merely  tolerated^and  is  not  ap- 
prored  o^  either  hj  the  mayims  of  public  law  or  the  opinion  of 
enlightened  jurists.  The  practice  is  liable  to  great  disorder,  and 
as  its  professed  object  is  the  plunder  of  private  property  for  pri- 
vate gain,  its  tendency  is  to  impair  the  public  moraOs,  to  weaken 
the  sense  of  right  and  wrong,  and  to  nourish  a  spirit  of  lawless 
ferocity.  By  ihe  treaty  between  the  United  States  and  Prussia, 
which  was  signed  on  the  part  of  the  former  by  John  Adams,  Ben- 
jamin Franklin  and  Thomas  Jefferson,  and  ratified  by  Congress 
itt  1785,  privateering  was  totally  prohibited  to  either  party  when 
at  war  with  the  other.  So,  the  Constituent  Assembly  of  France, 
in  1792,  and  before  the  public  passions  had  become  intemperate, 
passed  a  decree  for  the  absolute  suppression  of  privateering,  as 
unworthy  of  the  nation.  These  opinions  may  have  been  upon  one 
erteeme,  though  moderation  in  waJis  always  the  markof  4dom; 
but  to  pass  firom  them  to  the  other  extreme,  and  to  give  a  direct 
legislative  encouragement  to  the  practice  by  conferring  on  those 
concerned  in  it,  the  extraordinaiy  benefit  and  security  of  a  charter 
of  incorporation  (a  favor  hitherto  reserved  for  municipal,  com- 
mercial, literary,  charitable  and  religious  purposes),  seems  not 
to  be  conducive  to  the  public  good.  The  cupidity  of  individuals 
is  already  sufficiently  inflamed,  and  ever  since  our  first  existence 
as  a  nation,  the  business  of  privateering  hath,  without  such  patron- 
age, been  found  to  be  exceedii;igly  active  and  alluring. 

2.  Because  it  is  an  uimecessary  interference  with  the  power  of 
Congress  ''to  grant  letters  of  marque  and  reprisal,  and  make  rules 
concerning  captures  on  land  and  water."  The  government  of 
the  United  States  is  thus  made  the  judge,  to  what  extent,  with 
what  aids  and  under  what  regulations  Hie  practice  ought  to  be  pro- 
moted. The  whole  subject  matter  of  the  bill  belongs  properly  to 
that  government  and  not  to  the  individual  states,  and  it  is  to  be 
presumed,  that  Congress  have  already  made  all  the  rules  on  the 
subject  of  privateering  which  they  deem  consistent  with  the  pub- 
lic policy  or  the  national  character.  The  interfering  regulations 
of  the  States,  on  a  matter  of  such  general  concerns,  are  the  more 
improper,  since  they  may  imintentionally,  or  under  the  influence 
of  local  interests  and  local  passions,  pervert  the  policy  or  commit 
the  character  of  the  nation;  and  this  interference  may  also  destroy 
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Mid  itmtmtmcf  nf  mlf ;  for  if  oiie  Stale  may  eiiooiUBge 
tbe  pncdoe  bjr  lewudsi  aitother  State  may  equally  disocmrage  it 
by  dwahihties, 

Becjnw  tbe  effect  of  an  iiioorponUion  is  to  weaken  or  destroy 
the  indiTidiial  xeqwnsibility  of  those  ccHicemed  in  priyateenng 
and  It  has  hitherto  been  lonnd  expadient^  both  in  this  coxmtiy  and 
in  Europe,  to  leqniie  laige  personal  secority  to  goard  the  practioe 
frost  abiiseL  The  protection  and  the  oorer  of  a  charter  most 
greatly  Icasoi  the  sense  of  legal  obligation  to  good  behayior. 


At.baxt,  Ockji&  22,  1814.     Present — Governor  Tompkins; 
Thoopson,  Chief  Jostioe;  Kent,  Chancellor;  Spencer,  Justice. 

A  bO  entided  ^An  act  concerning  vesads  in  ihe  port  of  I/ew  Yorh^ 
before  the  CoondL    ChanceDor  Koit  reported  the  following 


Becanae  it  gives  to  the  corporation  of  New  York  a  power  to 
remove  at  their  discretion,  at  any  time  daring  the  present  war,  and 
withoot  any  canse  to  be  assigned,  all  or  any  private  vessels  in  the 
haibor  of  New  Yoik  to  any  part  of  this  State  or  of  the  State  of 
NewJosey;  and  this  removal  to  be  at  the  risk  and  expense  of  the 
owner,  for  which  expense  the  owner  is  made  personally  liable  to 
suit  This  is  vesting  in  that  corporation  a  most  arbitraiy  and 
nnpreoedented  control  over  the  disposition  of  private  property, 
withoat  making  the  power  to  depend  npon  the  existence  of  some 
absolute  nece^tj.  No  doubt  when  such  necessity  exists,  private 
property  must  be  subservient  to  the  public  safety,  but  the  pnblic 
are  then  bound  in  all  good  conscience  to  indemnify  instead  of 
chaiging  the  owner  with  the  expense.  K  a  house  is  to  be  pnlled 
down  to  arrest  the  progress  of  a  fire,  the  owner  ought  not  to  pay 
for  pulling  it  down.  The  bill  is  the  more  oppressive  in  this  case, 
since,  under  the  severe  afflicticm  that  now  attends  all  commeicial 
property,  the  owner  may  not  find  it  conv^ent  to  bear  the  expense 
of  the  removal,  or  he  may  not  deem  the  property  of  sufficient 
value.  The  bill  is  also  rq>ngnant  to  the  spirit  of  an  express  pro- 
vision in  the  OoDstitutum  of  the  United  States,  which  declares  that 
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priyftte  property  shall  not  be  taken  for  public  tuse  without  just 
compensation. 

The  Council  amended  the  above  objections  so  as  to  read  as  in 
the  body  of  the  work ;  page  877. 


*  Albany,  October  24,  1814.  Present — Governor  Tompkins; 
Kent)  Chancellor ;  Thompson,  Chief  Justice ;  Spencer  and  Yates, 
Justices. 

A  bill  entitled  "An  act  to  avthorisse  the  raising  of  troops  for  the 
defense  of  this  J^ate"  was  before  the  Council.  The  Chancellor 
reported  the  following  objections,  viz.: 

1.  Because  the  Constitution  of  the  United  States  has  granted  to 
Congress  the  power  to  raise  and  support  armies,  and  with  it  the 
exclusive  power  to  lay  and  collect  imposts,  and  the  concurrent 
power  to  lay  and  collect  taxes,  duties  and  excises  in  order  to  pro- 
vide for  the  common  defense  and  general  welfare.  After  such  a 
transfer  of  power  and  of  the  best  resources  of  the  State,  the  raising 
lEnmediately  so  large  an  army  as  twelve  thousand  men,  and  at  the 
sole  expense  of  the  people  of  this  State,  so  far  as  respects  the 
organization,  bounty  and  equipment  of  the  corps,  and  which  ex- 
pense alone,  according  to  the  terms  of  the  bill,  may  amount  to 
nearly  or  quite  $2,500,000,  is  an  undue,  disproportionate  and  most 
burdensome  contribution  for  the  common  defense.  The  individual 
States,  as  States,  have  nothing  to  do  with  the  war  except  for  the 
mere  purpose  of  self-protection.  The  entire  poyrer  of  creating, 
conducting  and  concluding  war,  and  with  it  the  correspondent 
duties  and  responsibilities,  are  confided  exclusively  to  the  govern- 
ment of  the  United  States.  Nor  do  the  provisions  of  the  bill  cor- 
respond with  its  title ;  for  the  troops  so  raised  are  to  be  placed  for 
two  years  under  the  command  and  at  the  disposal  of  the  govern- 
ment of  the  United  States,  without  any  restriction  as  to  place  or 
object,  and  who  may  accordingly  employ  them  wherever  they 
please,  and  upon  such  projects  of  conquest  as  may  suit  the  policy 
of  the  government,  while  the  defense  of  this  State  from  actual  inva- 
sion may,  in  the  meantime,  be  left  to  be  borne  by  its  remaining 
citizens. 


4li  Thb  Oouhcil  or  BsymoR. 

S.  DecjinBe  die  mode  of  nisrng  the  annj  b^  compolBoofy  aasBBS- 
mentB  and  dnfta,  will  be  imjiist|  unequal  and  gneroosLj  oppiei- 
sire  in  its  opentioiL    The  poorest  counties  in  the  State  must  raise 
as  many  acddiers,  in  proportion  to  their  population,  as  the  most 
mahhT.    The  bill  is  not  intended  for  the  case  of  an  occasional 
draft  or  detachment  of  a  portion  of  the  militia  for  some  sudden 
azid  preseang  emergency,  according  to  the  hitherto  received  policj 
of  oar  mikl  militia  systems,  and  which  were  never  intended*to 
ckaaige  easentiaDy  the  fiee  and  independent  character  of  dtisens. 
The  scheme  of  this  bill  is  to  transfer,  forcibly  and  by  miUtaiy  law, 
inlo  aoUien  for  long  national  service,  and  thereby  break* 
ail,  probably  forever,  all  their  plans  of  business,  and  the  man- 
ners and  morals  and  habits  of  domestic  life.    And  this  new  plan 
of  raising  an  aimy  appears  to  be  as  unnecessary  as  it  is  alarming. 
It  is  baldly  to  be  supposed  that  the  government  of  the  United 
StataSi  if  it  really  deserves  and  retains  the  affection  and  confidence 
of  the  natioii,  cannot  raise  by  voluntary  enlistments  and  on  reason- 
able toms  a  force  adequate  to  all  the  just  purposes  of  national 
defense.    Nothing,  however,  short  of  extreme  necessity  can  justify 
any  goverament,  and  especially  the  government  of  a  finee  people^ 
in  raising  annies  by  means  so  vexatious,  revolting  and  arbitraiy 
as  those  proposed  by  the  present  bill,  and  which  cannot  but  remind 
tt$  of  its  analogy  in  too  many  of  its  details  to  the  memorable  code 
of  the  French  conscription,  and  which,  as  it  is  well  known  to  the 
world,  produced  the  most  intolerable  miseries  in  France. 

3w  Because  the  bill  does  not  allow  of  any  exemption  firom  de- 
ladiment  for  personal  service  as  conmion  soldiers  in  this  army  to 
persons  who  may  have  heretofore  borne  military  rank,  or  who  are 
sdU  <^c»s  in  the  militia,  nor  to  aliens  of  any  denomination  or 
descxiptico,  nor  to  the  professors  and  pupils  in  our  seats  of  learn- 
ing, nor  to  any  of  the  existing  civil  officers  of  the  government  of 
this  Slate,  however  exalted  in  station  or  venerable  in  character; 
while  all  the  civil  officers  of  the  government  of  the  United  States 
are  exempted  by  the  laws  of  Congress,  and  by  the  provisions  of 
ih^bilL  The  painfol  consequence  of  such  indiscriminate  requisi- 
tion may  be  felt  but  cannot  be  described.  It  follows  that  the 
ordinary  duties  of  government^  and  even  the  administration  of 
justice,  may  be  suspended;  and  an  odious  and  d^;rading  distino- 
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tioii  is  created  betireen  the  o£Bceis  of  the  two  gOYemmentBy  though 
the  same  official  chaiacteis  in  each  are  eqnaU j  important  to  the 
public  welfiure,  and  ought  to  be  equally  protected  in  the  exercise 
of  dieir  ixinetioiis. 

4.  Because  the  bill  provides  that  the  Governor  shall  appoint  by 
brevet  all  the  officers  of  this  army,  and  who  are  authorized  to  act 
and  to  hold  their  rank  until  the  Council  of  Appointment  shall  have 
made  the  appoiiltments.  This  is  in  direct  violation  of  the  twenty- 
third  article  of  the  Constitution  of  this  State,  which  declares  ''that 
all  officers  other  than  those  who  by  the  Constitution  are  directed 
to  be  otherwise  appointed,  shall  be  appointed  by  the  Coimcil/' 
There  is  the  less  necessity  for  this  breach  of  the  Constitution,  and 
for  the  creation  of  such  immense  patronage  and  unwarrantable 
power  in  the  Governor,  since  there  is  an  existing  Council  ready 
and  competent  to  perform  their  duty. 

5.  Because  by  the  bill,  if  a  person  has  property  situate  in  two 
or  more  counties,  the  property  in  the  county  in  which  he  does  not 
reside  is  made  liable,  under  the  name  of  non-resident  property,  to 
assessment  for  its  proportion  of  the  bounties  in  that  county,  though 
such  owner  is  also  charged  with  his  proportion  of  the  assessment 
of  the  class  in  which  he  belongs  and  resides,  and  agreeable  to  his 
estate,  circumstances  and  ability.  By  this  means  he  becomes 
doubly  taxed,  contrary  to  the  most  obvious  principles  of  equality 
and  justice,  and  the  new  lands  for  which  he  becomes  thus  amerced 
to  procure  a  soldier,  are  at  the  same  time  wholly  improductive  of 
revenue,  and  as  little  liable  to  be  affected  by  any  incursions  of  the 
enemy  as  they  are  by  the  wild  beasts  which  now  inhabit  them. 


Albany,  October  24,  1814.  Present — Governor  Tompkins; 
Kent^  Chancellor;  Thompson,  Chief  Justice;  Spencer  and  Yates, 
Justices. 

A  bill  entitled  "^n  ad  to  authorize  the  raising  of  a  corps  of  Sea 
FencibleSy^  was  before  the  Council.  The  Chancellor  reported  the 
following  objections,  viz.: 

Because  the  Governor  is,  by  the  bill,  authorized  to  appoint  by 
brevet  all  the  officers  of  the  said  corps,  who  are  to  hold  their  le- 
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wa£L  the  Oomndl  of  Appointmeat  afutll  have 

ibenSbj  xeadenDg  that  oigan  of  execor 

r,  uniil  the  Governory  in  hia  pleasopey  shall 

to  use  it^  and  thereby  forestalling  the  judgment 

it  is  to  be  ealled  into  session.    The  CoDsti- 

VBSOL  kmams  uttAtimg  of  appomtment  by  brwel^  and  if  such  an 

leaufcie  cxqit  into  any  of  our  volnminons  and  complex 

it  is  bdieiedit  never  extended  farther  than  to  the  case 

officer,  tomeettheoocnrrenceofsome 

K  n  siqnor  grade,  and  if  it  did,  the  precedent  is  not 

The  CooncQ  of  Appointment  is  the  only  constitatioiial 

«>  appniat  and  if  the  Lq^islatoie  can,  by  law,  rest  in  the 

the  paver  of  af^Miinting  new  military  ofSceis  by  brerefe^ 

nrand  pay  asoffioera,  theymay,  with  equal  propriety, 

kim  tt>  ^[^wint  brevet  judges  and  sheiifb,  and  make 

and  thus  render  the  Council  wholly  useless,  and 

Ltial  oqiganB  of  our  Constitution  may,  at  last,  fiJl 

ID  a  Finmdk  tenn.    The  word  brevet  is  no  more  i^pli- 

rt  hgiiiimU  oonskructicxi  of  our  Constitution,  than  if  it 

from  die  Ckimtm  Inmguage.    In  the  French  vocabulary, 

£vna  wha^  it  k  botrowed,  it  means  only  an  informal,  honoiaiy  or 

B£!ayr  appobLaMBt,  and  in  the  French  customsy  according  to  the 

nzimaabimof  the  Frendi  Academy,  there  are  brevet  dukes,  brevet 

adfae^  bRTet  apprentices  and  brevet  courtezans,  as  well  as  brevet 

pjauais  and  ooioiids^    The  pec^e  of  this  State  were  once  called 

UfvxBL  ia  Convention  to  dedaie  their  sense  of  the  powers  <^  the 

CooiKil  of  AppointnenV  and  although  the  Governors  had  before 

asser^d  and  exeidsed  the  exclusive  right  of  nomination,  the  Con- 

v>fc:3on  wse  so  serupulous  on  the  subject^  that  they  rejected  this 

<oc^Qn3k*ciocL  however  wise  and  salutary  it  might  have  been  con- 

s&ier««l    Whatever,  then,  we  may  think  of  the  original  institu- 

tioc  o^''  the  Cooncil  of  Apppcnntment,  or  of  the  limited  preroga- 

tiY^  of  the  Governor,  it  is  a  duty  in  which  we  have  no  choice,  to 

siipcoft  the  one  in  all  its  rights,  and  to  prevent  the  other  fiom  all 

igB$crrauon;  and   if  we  permit  such  an  important  pillar  of  &e 

Cv>GK$u:u;ion  as  the  CouncQ  of  Appointment  to  be  removed,  the 

wholje  ikbric  may  soon  be  broa^t  to  the  ground,  and  boiy  us 

Wtimth  its  nuns> 
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The  Chancellor  also  stated  that  he  applied  the  aforesaid  objeo- 
tioEs,  in  all  respects,  to  the  bill  entitled  "An  act  to  authorize  the 
raising  of  two  regiments  of  men  of  color." 


Albany,  April  11,    1815.     Present — Governor    Tompkins; 
Kent,  Chancellor;  Thompson,  Chief  Justice;  Spencer  and  Piatt,  , 
Justices. 

A  bill  entitled  "  J.n  (ict  to  amend  an  act  entUkd  ^An  act  for  regukd" 
ing  d&dUms^  passed  March  29,  1813,"  was  before  the  CounciL 
The  Chancellor  reported  the  following  objections,  viz.: 

1.  Because  the  bill  requires  every  black  or  mulatto  person, 
within  the  city  of  New  York,  to  make  and  exhibit,  at  his  own 
expense,  before  the  mayor,  recorder  or  register,  satisfactory  proof 
of  his  freedom,  and  to  cause  a  certificate  thereof  from  the  officer, 
to  be  recorded  and  produced  to  the  inspectors,  to  entitle  him  to 
vote  at  any  election;  and  not  only  every  other  black  or  mulatto 
person,  who  may  be  free  and  qualified  to  vote,  is  immediately  sub- 
jected to  this  provision,  but  it  includes,  after  the  first  of  May 
next^  all  those  who  may  have  heretofore  given  the  due  proof  of 
their  freedom,  and  obtained  the  requisite  certificate  thereof  in  the 
mode  prescribed  by  the  existing  laws.  By  this  means,  a  qualifi* 
cation  already  acquired  under  a  provision  made  specially  for  such 
persons,  is  to  be  disregarded  and  rendered  null,  and  a  new  quali- 
fication exacted. 

2.  Because  the  bill  requires  not  only  proof  of  their  freedom  to 
be  made  and  certified  in  manner  aforesaid,  but  also  of  their  quali- 
fications to  vote  in  respect  to  property ;  thereby  subjecting  this 
description  of  persons  to  a  new  mode  of  ascertaining  their  real 
and  personal  estates,  and  presenting  a  difierent  test  of  property  to 
one  class  firom  what  is  presented  to  other  classes  of  citizens,  and 
thas  rendering  the  provision  unequal  and  partial  in  its  operation. 

8.  Because  the  bill  is  not  only  unequal  in  respect  to  free  and 
qualified  voters  of  that  description,  as  distinguished  from  whites, 
but  it  is  still  farther  unequal,  by  subjecting  those  who  reside  in 
the  city  of  New  York  to  proofs  and  burdens  not  required  of  those 
who  reside  elsewhere. 
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4.  Pwinm  the  Ml  Acnuuei^  in  aikiitinn  to  the  proof  and  certifi- 
■fiinmM,  liiJBL  ererj  sodi  negro  or  mulatto^  at  least  five  dajs 
befixe  the  oommeneement  of  any  election,  indading  the  elec- 
tion to  take  place  on  the  twenty-fifth  instant^  shall  deliyer  to  the 
lepater  hu  mSdMwit^  stating  the  paiticaiaiB  of  his  qnalificatioiis  as 
to  propefiy;  and  if  he  omits  to  do  this,  and  is  challenged  at  &e 
deetion,  he  shall  not  yotei  nnleas  1ms  praxes  to  the  satisfiidifln  d 
the  inspectoiBy  bj  <Hie  <Hr  more  witneasesi  tiiai  he  is  in  all  respects 
qualified  to  Tofee.  Thns,  farther,  a  new  and  peculiar  proof  is  to 
be  exacted  of  this  daas  of  pecq^k^  notwithstanding  they  may  have 
made  satisfiKrtoiy  jftooi  to  the  mayor,  recorder  or  roister,  in  ^ 
tona  prescribed  by  law,  of  their  fieedom  and  qnalifioations. 
Checks  and  regulations  so  mnU^lied,  must  tend  greatly  to  impair 
thevalne,  by  increasing  the  difficnlty,  of  using  the  lightof  sot 
fiage;  and  no  doubt  can  be  entertained  that  such  provisioss  as  to 
property  would  be  deemed  and  felt^  by  any  other  dass  of  dtizens 
selected  £K»n  the  rest,  as  the  object  of  them,  to  be  most  injurious 
and  most  unjust  This  part  of  the  bill  will  fidl  with  particular 
severity  upon  such  n^roes  and  mulattoes  as  by  the  law  of  the 
land  are  entitled  to  vote  at  the  next  election,  since  a  few  days  only 
can  interrene  between  the  promulgation  of  the  law  in  New  York, 
and  the  time  fixed  fi>r  filing  their  affidavits.  Such  interference 
with  the  exercise  of  an  existing  and  precious  right^  and  especiallj 
on  the  eye  of  a  pending  election,  must,  of  necessity,  oblige  the 
persons  affected  by  it^  either  to  abandon  the  right  altogether,  or 
to  submit  to  excessive  diligence,  or  great  and  painful  inconven- 
ience. It  is  creating  a  precedent^  which  is  the  more  dangerous, 
as  it  may  hereafter  be  extended,  on  grounds  equally  just^  to  other 
descriptions  of  citizens,  and  prove  &tal  to  the  liberties  of  our 
country. 


AiiBAinr,  April  18,  1815.  Present — Governor  Tompkins; 
Kent,  Chancellor;  Thompson,  Chief  Justice;  Spencer  and  Flatty 
Justice& 

A  bill  entitled  ^^An  ad  apportioning  the  represenJtaiion  <^  tUr 
StaiA  aaoording  to  the  rule  prescribei  by  the  (hnstUution^^  was  before 
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the  CotmciL    The  Chancellor  reported  the  following  objections, 
viz.: 

Because  it  leaves  the  senatorial  districts  to  continue  in  their 
former  state  of  inequality,  and  disproportion  to  each  other ;  and 
that  inequality,  owing  to  the  increase  of  population  and  consequent 
increase  of  representation,  in  the  western  district,  has  grown  to  be 
a  great  evil,  as  it  deprives  the  inhabitants  of  that  district  of  their 
due  share  of  representation  in  the  Council  of  Appointment,  and 
renders  it  extremely  difficult  for  the  inhabitants  thereof  to  obtain 
that  knowledge  of  the  diiferent  parts  of  the  district  which  is 
requisite  to  enable  them  to  unite  in  the  choice  of  upright  and  intel- 
ligent candidates. 


Albany,  Novfmber  5,  1816.  Present— Governor  Thompson; 
Kent,  Chancellor;  Thompson,  Chief  Justice;  Spencer,  Van  Ness, 
Yates  and  Piatt,  Justices. 

A  bill  entitled  "J.n  act  to  suppress  duding^^  was  before  the  Coun- 
cil, to  which  the  Chancellor  reported  the  following  objections,  viz., 
as  inconsistent  with  the  spirit  of  the  Constitution;  because. 

By  the  second  section  of  the  bill,  every  person  to  be  elected  a 
member  of  the  Senate  or  Assembly,  or  to  be  elected  or  appointed 
to  any  office,  civil  or  military,  except  town  officers,  and  every 
person  to  be  admitted  a  counselor,  attorney  or  solicitor  of  any 
court,  shall,  in  addition  to  the  oaths  now  prescribed  by  law,  take 
an  oath  or  affirmation  that  he  has  not  been  engaged  or  concerned 
in  a  duel  since  the  first  day  of  July  now  last  past,  nor  will  be 
60  concerned  during  the  continuance  of  the  act  and  while  an 
inhabitant  of  this  State. 

This  provision  establishes  a  test  or  qualification  for  Office,  un- 
known to  the  Constitution,  dangerous  as  a  precedent  and  incon- 
sistent with  the  principles  of  liberty. 

It  cannot  be  necessary  for  the  Council  to  declare  that  they 
solemnly  bear  testimony  against  the  practice  of  dueling  as  being 
cruel  and  wicked,  and  equally  condemned  by  the  law  of  the  land 
and  by  the  just  and  benevolent  precepts  of  Christianity,  To  take 
life  in  this  way  is  murder  by  the  common  law,  whether  he  that 
gave  or  he  that  accepted  the  challenge  fall,  and  if  conviction  and 
67 
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hsre  not  dnlj  followed  the  crime,  it  has  not  beeai  iiiQ 
finh  of  the  law,  nor  of  the  judges  by  whom  it  was  to  be  pro- 
Bnt  to  whatever  cause  we  may  impute  the  feeble  exe- 
{m  the  faOl  eyideutly  supposes)  of  the  existing  laws  on 
tiiis  sahjecti  there  is  no  occasion  that  will  warrant  the  introduction 
of  umwond  principles  of  l^islation. 

TbbI  oadis,  as  a  qualification  for  public  trusty  other  than  the 
oadiof  aUegianoe  and  the  usual  oath  of  office,  are  inconsistent  with 
the  kttcr  and  spirit  of  our  American  Constitutions.  Insomein- 
stanees  there  is  an  express  declaration  against  them.  The  reqni- 
Btkn  in  the  present  case  is  not  founded  on  any  religious  test,  bat 
it  is  equally  tyrannical,  for  it  requires  every  man,  before  he  can 
reedre  or  enjoy  any  public  trust,  to  acquit  himself  upon  oath,  of 
a  pazticular  crime,  without  being  l^ally  accused  of  it,  and  when 
lie  stands  innooent  under  the  intendment  of  law. 

The  bin  in  this  respect  reverses  the  maxim  of  the  common 
law,  and  presumes  erery  man  goilty.  With  equal  right,  if 
not  with  equal  reason,  he  might  be  compelled  to  clear  himself  of 
evay  other  crime  without  being  put  to  answer  by  indictment  or 
pteaentment,  and  without  the  privilege  of  an  appeal  to  his  peers. 
It  is  dangerous  to  admit  a  principle  so  destructive  of  civil  liberty 
into  the  code  of  our  statute  law.  A  most  terrible  inquisition 
might  thus  be  erected  over  the  consciences  of  men.  The  penalty 
of  icfosal  to  answer  is  not  indeed  in  this  case  the  rack  or  the  stake, 
bat  it  is  extremely  severe,  being  no  less  than  a  disqualification  to 
Ifeold  any  plaoe  of  honor,  profit  or  trust,  or  even  to  exercise  one  of 
the  learned  profesmons.  Dueling  does  not  appear  to  be  so  grievous 
a  paUic  evil,  nor  does  it  usually  denote  such  depravity  of  moral 
principle  as  otherexamples  of  murder,  and  as  arson,  rape,  foigery 
and  varioQS  kinds  of  luceny,  swindling  and  fiaud.  It  often  pro- 
ceeds from  a  lofty  and  scrupulous  but  misguided  sense  of  reputa- 
tion. Why  may  not  these  other  offenses,  and  all  other  immoral 
ads;  be  brought  to  the  same  test,  and  checked  by  the  same  means? 
Times  may  hereafter  arise  when  an  undue  zeal  for  reform,  or  a 
fierce  and  intolerant  fimatidsm,  might  easily  be  led  to  proceed  from 
crime  to  dime,  and  from  one  misdemeanor  to  another,  with  the 
same  potent  raooedy,  until  every  man  is  obliged  to  renoanoe 
civil  privUfiges  or  swear  to  the  purity  of  his  whole  life. 
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The  bill  extends  this  oath-to  attorneys  ailaw  before  thej  can  be 
permitted  to  practice,  but  it  is  not  applied  to  candidates  for  the  other 
learned  professions,  thongb  the  same  reasons  would  seem  to  apply, 
and  thongli  the  admission  of  physicians  and  surgeons  is  equally 
the  subject  of  legislative  regulation.  The  bill  therefore  is  not 
impartial  in  the  imposition  which  it  creates.  If  the  principle  be 
just,  it  ought  to  have  a  general  and  equal  application.  It  ought 
to  be  extended  not  only  to  candidates  for  office,  but  to  every  man 
who  offers  himself  to  vote,  and  especially  to  jurors,  who  are  con- 
cerned in  the  administration  of  justice. 

The  latter  part  of  the  oath  is  equally  new  and  repugnant  to 
sound  principles  of  government  The  oath  hitherto  imposed  upon 
persons  entering  into  a  public  trust  is  the  ordinary  oath  of  office, 
importing  that  they  will  execute  their  trust  MthfuUy,  and  import- 
ing nothing  more,  and  when  the  trust  ceases  the  obligation  of  the 
oath  also  expires.  But  the  oath  in  this  case  is  that  they  will  re- 
frain from  a  particular  crime,  having  no  special  relation  to  their 
office,  not  only  while  in  office,  but  during  the  continuance  of  the 
act,  or  while  inhabitants  of  this  State.  This  is  binding,  by  a  reli- 
gious solemnity,  and  for  life,  one  class  of  citizens  to  the  exclusion 
of  the  rest^  and  in  their  private  as  well  as  public  capacity,  to  obey 
a  law  equally  applicable  to  all  the  community.  There  is  no  reason 
why  the  oath  should  apply  to  them  when  they  become  private 
dtizens,  any  more  than  to  the  rest  of  the  people.  It  is  al^o  very 
questionable  whether  it  be  wise  or  expedient  to  bind  private  citi- 
zens by  oath  to  obey  any  particular  law  that  is*  of  public  and  per- 
manent concern.  The  impression  of  an  oath  is  apt  to  be  weakened 
in  proportion  as  it  is  less  special  in  its  object,  and  less  immediate 
in  its  application.  The  civil  obligation  to  obey  the  law  is  the  same 
without  as  with  the  oath,  and  to  call  in  the  aid  of  religion  tp  the 
support  of  a  single  case  only  in  the  penal  code,  may  impair  the 
force  and  sense  of  obligation  to  general  obedience.  This  extra- 
ordinary sanction  may  as  well  be  applied  to  every  as  to  any  pub- 
lic law;  and  the  effect  of  such  a  provision  upon  the  efficacy  of 
oaths,  and  the  consciences  of  those  who  take  them,  would,  as  we 
fear,  be  exceedingly  injurious. 

It  is  no  doubt  the  duty  of  the  lawgiver  to  provide  suitable 
penalties  for  the  violation  of  every  law,  but  we  apprehend  there 
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18  no  JTigtimce  to  be  met  with  in  the  ordinaij  oouzBe  of  mU,  gor- 
eniment^  in  which  the  dtizeoB  were  called  on  to  hind  themselTes 
by  oath  to  the  peipetiial  obeeiYUice  of  mbj  paUic  law.  AB  ^t 
is  predons  and  valuable  insodetyy  property,  liberty,  chaiacterand 
life,  essentially  depend  npon  the  credit  d[  testimony  xspcax  oath, 
and  every  measme  that  diminishes  the  leveienoe  or  impain  tho 
confidence  dne  to  that  great  sanction  to  truth  is  most  deeply  to  be 
deplored. 
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REPORT 


OF  MICHAEL  ULSHOEFFER,  CHAIRMAN  OF  THE  SELECT  COMMIT- 
TEE TO  WHOM  WERE  REFERRED,  BY  THE  ASSEMBLY,  THE 
OBJECTIONS  OF  THE  COUNCIL  OF  REVISION  TO  THE  BILL 
ENTITLED  "AN  ACT  RECOMMENDING  A  CONVENTION  OF 
THE  PEOPLE  OF  THIS  STATE,"  (N.  Y.)  COMMUNICATED  TO 
THE  ASSEMBLY    JANUARY  9th,  1821. 


The  committee  report  to  the  House  that  they  have  examined 
the  said  objections,  and  have  bestowed  their  deliberate  attention 
upon  the  subject 

It  is  certainly  to  be  regretted  that  so  much  agitation  has  been 
produced  in  the  public  mind  by  the  course  which  the  bill  in  ques- 
tion has  taken.  The  opinion  of  the  Council,  independent  of  its 
constitutional  effect,  has  heretofore  been  much  respected.  But  on 
this  occasion  it  has  perhaps  been  less  estimated,  owing  to  the  divi- 
sion of  opinion  existing  among  the  members  of  the  Council,  as 
well  as  to  serious  doubts  entertained  whether  the  objections  of  the 
majority  are  at  all  well  founded,  and  to  a  question,  moreover, 
whether  the  Council  possess  the  constitutional  power  arbitrarily  to 
object  to  the  passage  of  bills,  upon  mere  opinions,  vaguely  ex- 
pressed, respecting  their  propriety  or  expediency. 

It  may  well  be  doubted  whether  the  Council  of  Revision  was 
ever  intended  as  a  legislative  branch  of  the  government,  or  in 
effect  to  exercise  the  powers  of  legislation.  Such  a  construction 
cannot  fiiirly  be  given  to  the  Constitution.  The  third  article 
declares  that  '^  whereas,  laws  inconsistent  with  the  spirit  of  the 
Constitution  or  with  the  public  good,  may  be  hastily  and  unadvis- 
edly passed,"  and  for  this  reason  the  Council  was  established  to 
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revise  all  bills  about  to  be  passed  into  laws  bj  the  Legislature. 
And  it  cannot  be  believed  that  this  article  ought  to  receive  so  liberal 
a  construction  as  to  give  the  Council  legislative  powers,  or  to  au- 
thorize them  to  object  to  any  bill  upon  questions  not  of  plain  con- 
stitutional doubt,  or  of  substantial  and  pammount  considerationa  of 
public  good. 

This  bill  (as  jour  committee  conceive)  is  not  inconsistent  with 
the  spirit  of  the  Constitution,  for  that  instrument  is  silent  as  to  its 
amendment,  and  the  bill  is  framed  in  conformity  to  the  spirit 
of  the  only  precedents  that  have  taken  place  in  our  own  State, 
and  in  other  States  under  like  circumstances.  It  is  not  inconsis- 
tent with  the  public  good,  for  the  public  voice  has  called  for  this 
law.  It  has  not  been  hastily  and  unadvisedly  pajssed,  for  it  has 
been  the  subject  of  public  discussion,  by  the  people  and  in 
the  Legislature  for  years.  Yet  the  Council  have,  on  their  own 
responsibility,  chosen  to  construe  this  act  as,  in  some  way  or  other, 
unwise,  unsafe  or  inconsistent  with  the  spirit  of  the  Constitution. 
And  such  is  the  organization  of  the  powers  of  the  Council  (what- 
ever doubts  may  exist  as  to  the  coi^titutionality  of  their  exercise 
in  the  present  case),  that  no  alternative  remains  but  to  carry  the 
law  into  effect,  if  possible,  by  a  vote  of  two-thirds  of  the  members 
present  in  each  house. 

I^  in  a  more  ordinary  legislative  act  than  the  present,  the  Coun* 
oil  interposed  ambiguous  objections,  however  trivial  they  might 
seem,  and  denied  the  evidence  upon  which  a  law  was  founded, 
still  the  consequence  appears  to  be  the  same.  For  although  "the 
supreme  legislative  power  within  this  State"  is  vested  in  "two dis- 
tinct bodies  of  men,"  viz.,  the  Senate  and  Assembly,  "  who  together 
shall  form  the  Legislature," '  nevertheless,  the  Council  may,  by  their 
construction,  declare  any  act  to  be  inconsistent  with  the  spirit  of 
the  Constitution  or  the  public  good,  or  improper,  inexpedient  or 
unwise;  and  in  this  way  they  would  coerce  the  Legislature  to  pass 
all  laws  by  a  vote  of  two-thirds  of  each  house ;  thereby  establish- 
ing a  third  branch  of  the  legislative  authority  as  odious  in  its 
features  as  would  be  a  Senate  for  life.  This  never  could  have  been 
contemplated  by  the  framers  of  our  Constitution,  and  it  is  at  vari- 
ance with  the  principles  of  republican  government    In  the  present 

'  Second  Article  of  the  Constitution. 
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case,  although  the  Council  seem  to  insinuate  as  the  ground  of  their 
objections  to  this  law,  that  it  is  inconsistent  with  the  spirit  of  the 
Constitution,  jet  there  is  much  difficulty  in  saying  under  what 
particular  head  they  range  their  objections ;  but  thqy  unequivo- 
cally assume  to  prescribe  to  the  Legislature  ''the  most  wise  and 
safe  course"  of  calling  a  convention  contrary  to  the  mcmner  in 
which  our  Constitution  was  itself  formed,  and  contrary  to  a  prece- 
oent  under  that  Constitution,  sanctioned  by  a  previous  Legislature 
aid  CounciL  But  it  is  profitless  to  dilate  further  on  this  head 
The  subject  is  thus  noticed  as  one  furnishing  additional  proof  of 
the  extent  to  which  the  authority  of  the  Council  may  be  carried. 
And  when  a  convention  is  assembled,  it  remains  to  be  solemnly 
determined  whether  such  an  exercise  of  power  is  in  conformity  to 
the  letter  or  spirit  of  our  charter;  and  whether  a  Council  (all  of 
whom,  except  the  Executive,  are  independent  of  the  people)  should 
be  allowed  any  longer  to  enforce  so  dangerous  an  authority. 

Being  thus  necessitated  to  consider  these  objections  as  properly 
taken,  it  remains  to  decide  if  they  are  well  founded. 

Let  us  notice  the  manner  in  which  the  first  convention  was 
ordained  in  this  State  in  1777. 

When  the  regular  frame  of  Colonial  government  was  dissolved, 
the  people  elected  delegates  to  a  Congress  and  committees.  And 
this  "government  by  congresses  and  committees"  they  considered 
as  "temporary  expedients,  and  to  exist  no  longer  than  the  griev- 
ances of  the  people  should  remain  without  redress."'  But  many 
and  great  inconveniences  were  found  to  attend  this  mode  of  govern- 
ment The  Continental  Congress  therefore  ''recommended  to  the 
respective  assemblies  and  conventions  of  the  United  Colonies,  where 
no  government  sufficient  to  the  exigency  of  their  affairs  had  been 
established,  to  adopt  such  government  as  should,  in  the  opinion 
of  the  representatives  of  the  people,  best  conduce  to  the  happi- 
neas  and  safety  of  their  constituents  in  particular  and  America  in 
general" 

The  State  Congress  therefore  resolved  that  "Whereas,  doubts 
have  arisen  whether  this  Congress  are  invested  with  sufficient 
power  and  authority  to  deliberate  and  determine  on  so  important 
a  subject  as  the  necessity  of  erecting  and  constituting  a  new  form 

^  1  Bevlaed  Lawi^  29. 
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of  government,  and  internal  police,  to  the  exclusion  of  all  foreign 
jurisdiction^  dominion  and  control  whatever.  And  whereas,  it 
appertains  of  right  to  the  people  of  this  Colony  to  determine  the 
said  doubts:  therefore 

^^Beaolved,  That  it  be  recommended  to  the  electors  in  the  several 
counties  in  this  Ck>lonj,  by  election  in  the  manner  and  form  pre- 
scribed for  the  election  of  the  present  Congress,  either  to  authoiije 
(in  addition  to  the  powers  vested  in  this  Congress)  their  present 
deputies,  or  others  in  the  stead  of  their  present  deputies,  or  eith^ 
of  them,  to  take  into  consideration  the  necessity  and  propriety  of 
instituting  such  new  government,  as  in  and  by  the  said  resolution 
of  the  said  Continental  Congress  is  described  and  recommended ; 
and  if  the  majority  of  the  counties,  by  their  deputies,  shall  be  of 
opiniou  that  such  new  goyemme;t  ought  to  be  i^tituted  and 
established,  then  to  institute  and  establish  such  a  government  as 
they  shall  deem  best  calculated  to  secure  the  rights,  liberties  and 
happiness  of  the  good  people  of  this  Colony." ' 

The  general  Congress  which  recommended  as  above,  acted  under 
a  league  of  the  States;  and  the  State  Congress  was  a  kind  of  tem- 
porary State  Legislature.  Yet  this  State  Congress  did  recom- 
mend the  election  of  delegates  to  a  general  convention.  The 
people  confirmed  the  act  of  the  State  Congress  by  the  election  of 
delegates;  and  those  delegates  formed  our  present  State  Constitu- 
tion. There  was  no  preliminary  question  as  to  the  expediency  of 
the  measure  submitted  to  the  people,  nor  any  submission  of  the 
Constitution  itself.  The  election  of  the  delegates  was  the  only 
decision  by  the  people  in  1777. 

Our  Constitution  containing  no  provision  for  its  own  amend- 
ment, we  were  left,  when  occasion  should  require,  to  establish 
some  mode  of  alteration.  It  was  not  until  about  the  year  1800, 
that  a  necessity  appeared  for  calling  a  convention. 

Governor  Jay,  at  the  opening  of  the  session  (November  4, 1800), 
by  message,  requested  of  the  Legislature  "that  provision  should 
be  made  by  law  for  electing  a  convention,  for  the  sole  and  exclu- 
sive purpose  of  ordaining  what  shall  be  the  nimiber  of  senators 
and  representatives  at  future  periods,  and  of  fixing  the  limits, 
which  it  shall  at  no  time  hereafter  exceed."    To  this,  however 

*  1  Revised  Laws,  30. 
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the  Legislature  added  the  power  of  detennining  a  questioiii 
violently  agitated  at  that  time,  respecting  the  rights  of  the  mem- 
bers of  the  Council  of  Appointment. 

And  this  additional  authority  was  granted  rather  in  opposition 
to  another  message  of  Governor  Jay  (February  26,  1801),  who 
desired  the  Legislature  themselves  to  pass  a  ^^declaratory  statute" 
on  the  subject,  or  refer  it  to  the  judiciary.  Yet,  with  everything 
at  that  time  calculated  to  call  for  a  strict  scrutiny  of  legislative 
powers,  the  act  passed  on  the  6th  of  April,  1801. 

It  provides  '^that  it  shall  and  may  be  lawful  and  it  is  hereby 
proposed  to  the  citizens  of  this  State  to  elect,  by  ballot,  delegates 
to  meet  in  convention,  for  the  purpose  of  considering  the  parts  of 
the  Constitution  of  this  State,  respecting  the  numbers  of  senators 
and  members  of  Assembly  in  this  State,  and  with  power  to  limit 
and  reduce  the  number  of  them,  as  the  said  convention  may 
deem  proper;  and  also  for  the  purpose  of  considering  and  deter- 
mining the  true  construction  of  the  twenty-third  article  of  the 
Constitution  of  this  State,  relative  to  the  right  of  nomination  to 
office;  but  with  no  other  power  or  authority  whatsoever." 

During  the  passage  of  this  law  in  the  Assembly  an  attempt  was 
made  to  introduce  a  prior  appeal  to  the  people,  as  to  the  expe- 
diency of  calling  a  convention,  but  the  attempt  was  defeated.'  In 
the  Senate  an  equally  unsuccessful  attempt  was  made  to  apportion 
the  number  of  delegates  to  be  chosen  to  the  convention  according 
to  the  State  census,  which  was  then  on  the  point  of  being  made.' 
The  bill,  however,  passed  without  providing  for  any  reference  to 
the  people  in  the  first  instance,  as  to  the  expediency  of  calling  a 
convendoni  and  ¥rithout  submitting  to  their  approbation  the  alter- 
ations after  they  had  been  made.  Thus  leaving  to  tliem  only  the 
right  to  choose  delegates  in  conformity  to  the  rule  of  1777,  and 
implying  from  the  votes  of  the  people,  an  approbation  of  the 
convention,  and  an  approval  of  the  alterations  which  should  be 
made  by  their  delegates. 

The  history  of  the  act  of  1801  presents  some  other  remark- 
able facts.  We  find  among  the  names  of  the  senators  voting  for 
that  act,  those  of  our  present  Governor  De  Witt  Clinton,  and  of 
our  present  Chief  Justice  Ambrose  Spencer.    We  find  these  same 

>  Attembly  Joor.,  1801,  pp.  236, 237, 244.    *  Senate  Jour.,  1801,  pp.  48»  71, 122. 


qipottkamiait  of  the  ddegabeB 
dc&  about  Id  be  taken.    And  we  consider 
-ae  laax  w:r±T  d  lemank.  as  Aeae  gentlemen  were  two 
IT  -se  iBBn}yss  z£  -is  Cct-itT  of  Appointment  who  differed  widi 
xr:  SBL  wb?  dccbdes  had  pondeied  well  die  coiuBe 

and  irha,  on  the  snlject  of  the  oon- 
lefpffrtiiig  the  appointing  power, 


TTigrc  -9%!  bp  sircuBed  '  ^  borrow  Aeir  own  langoage)  not  "to 

injknis  oonqKtitioa  for  power,  or  by  an 
i2ri»  5ccr5  cf  paitTT*    Yet  we  are  called  upon  at  thia 
ssTx:  bfiSfi^  as  dxsesame  gentlemen  woold  now  represent, 
5s  wa&.  ix  15>ri.  £»xe  ^oAiinU;  that  the  previons  sense  of 
'aif  pnxu*  mnuii  ttssK  iem,  hbokT    And  thej  now  likewise  repre- 

v-  ^  ac?  of  1501,  the  cxpediencj  and  fitness  of  a 
of  del^egates  to  the  proposed  convention. 


d  vx  Cooncil  of  Berision  nnanimonslj.    The 
ccciposed  of  Goremor  Jaj,  Bobert  R  liying- 
t^rnc  Morean  Lewis,  Jacob  Baddiff  and  James 
.gssoQ  and  Kent  were  absent  when  tlie  act 
Co:iiiciL    AH  these  gentlemen  had  the  right 
ef  ocj*gcsHg  \o  die  law.    And  if  the  ExecntiYe  had 
d  a  d:^^  of  iss  emstitiitionalitT,  or  even  of  its  expedi- 
cmn-,  ^  zif^rx  bare  sent  expresses  for  the  absent  members  to  anj 


A     ^I 


of  d^egates  to  that  oonvention  was  one  hundred 
aai  «£^^  Of  these,  serenrr  came  from  ihe  counties  on  the  Hud- 
sccL  ^ccr  I«=^  Island  and  Staten  Island.  The  northern  and 
wesas!!  eccnaes  wcse  represented  b j  thirtj-eight  del^ates.  As 
y-'^g^t  :a;n;zaZT  be  esqKcxed  in  a  new  and  growing  State,  wbere  a 
<«:sss<  is  directed  to  be  taken  once  in  seven  years,  the  census  of 
lNj'I«  taik^si  ssbsequecdr  to  the  passage  of  &e  law  for  a  conven- 
t^:c^  raned  cosssderablT  the  i^portionment  of  members  from  what 
ii  w^  fixed  at  seren  years  previousl j.  A  prospective  census 
WvMjI  ahravs  show,  as  in  that  instance,  an  excess  in  some  cases 
and  de^cxney  in  others,  in  the  number  of  members  from  the 
coc^:ie&.  Tbe  delegates  were,  however,  elected  bj  all  tbe  free 
ciiLxess  of  this  States,  aged  twentj-one  years  and  upwards. 

>  AflBemUj  Joama],  1801,  p.  201. 


MighjlBL  ITlshosffeb's  Bepobt.  461 

Here  iheiii  it  will  be  seen,  was  a  convention  called  with  no  pre- 
vious or  subsequent  reference  to  the  people;  and  one,  moreover, 
which  was  restricted  in  its  powers  by  an  act  of  the  Legislature,  on 
^  sanction  given  to  that  act  by  the  votes  of  the  people  for  dele- 
gates. If  it  was  necessary  to  add  the  weight  of  names  to  the  pre- 
cedent of  1801,  we  could  cite  a  catalogue  from  all  classes  of  poli- 
ticians who  belonged  to  the  Senate  and  Assembly,  and  Convention 
of  that  year;  men  whose  characters  would  do  honor  to  any  State, 
and  whose  talents  would  stamp  with  authority  any  act  in  which 
they  unitedly  participated. 

Having  thus  shown  the  origin  and  adoption  of  the  Constitution 
of  this  State,  and  of  the  amendments  thereof  your  committee  will 
next  call  your  attention  to  that  of  the  United  States. 

The  Constitution  of  the  United  States  was  formed  in  September, 
1787.  The  old  Congress  recommended  the  State  Legislatures  to 
appoint  delegates  to  revise  the  old  Articles  of  Confederation.^ 
There  was  no  previous  reference  of  the  question  to  the  people. 
Instead  of  amending  the  old  Articles,  the  Convention  made  an 
entirely  new  Constitution.  This  was  an  act  of  sovereign  authority 
by  the  Legislatures  in  time  of  peace;  the  public  safety  being 
guarded  by  the  subsequent  reference  of  the  Constitution  to  the 
people  of  each  State  in  Convention,  held  ^' under  the  recommenda- 
tion of  its  Legislature."  * 

Your  committee  cannot  forbear  to  cite  a  few  excellent  remarks 
applicable  to  this  occasion,  and  to  the  notice  just  taken  of  the 
convention  of  all  the  States  in  1787.  They  will  be  found  in  No. 
41  of  the  Federalist*  Speaking  of  the  authority  which,  instead  of 
amending  the  old  Articles  of  Confederation,  formed  the  present 
Constitution  of  the  United  States,  Mr.  Madison  remarks:  "It  is 
time  now  to  recollect  that  the  powers  were  merely  advisory  and 
reoommendaton/ ;  that  they  were  so  meant  by  the  States,  and  so 
understood  by  the  Convention;  and  that  the  latter  have  accord- 
ingly planned  and  proposed  a  Constitution  which  is  to  be  of  no 
more  consequence  than  the  paper  on  which  it  is  written,  unless 
it  be  stamped  with  the  approbation  of  those  to  whom  it  is  ad- 
dressed.''  Lnmediately  afterwards,  noticing  the  conduct  of  the 
opposers  of  the  proceedings  of  the  Convention,  amongst  other 

>lLawBn.&,59,  70,72.       >  1  B.  L.,  24       ?  Vol  1,  ed  1802,  pp.  268^  267. 
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CcisciL  OF  Skyision. 

-rs  -^LH  h  X'zld  not  ^hsre  been  foigotten  that  no 

*i  Amr  us  w-se  anj  where  seen,  except  in  those  who 

^r--5ir-L  i:  zi^bil^^  xz.i=r  iese  masks,  their  secret  enmity  to  the 

«i  "^CLii.*:?  r.'iintTiiifi  i:c    Tb?y  most  hare  borne  in  mind,  that  as 

x.r  7..-I  X'  'x  raza*!  iz«i  rrxKced  was  to  be  submitted  to  the 

7-     -  iitrfHijtl "^Sk  ii»*  iisirrr»?badon  of  this  supreme  authority 

T-  '_  1  :n-ec7  r  3  c^T*r:  hs  arpTobarlon,  blot  out  all  antecedent 

•—  ^  1.11  ^-^triliTLtjis.    I:  nizht  even  have  occurred  to  them 

::„.:  ti-tt  a  ii-^T^-siorc  .:  n  7  prerails,  their  neglect  to  execnte 

i:*?   ivvr*?f  :c  t»:  T-tr  T2?i?i  izi  ibem,  and  still  more,  their  lecom- 

r*  1  ^.*  :i   c  iz:"  3rf:is:Lr^  -B-LiieTer,  not  warranted  by  their  com- 

T..:^  ^  IT  •:.  i  :i-  c  les?  exnte  aziniad version,  than  a  recompiendii- 

T  T   sc  r:i»rj    £  A  zi»f*?iz^  fillv  commensurate  to  the  national 

*:i.^'-   '-^     Hivi  fijf  !':cv^-r:n.  under  all  these  impressions,  and 

II   n.;  Ti.  :::c  .c  ill  ii-t:*  o»:c5:irr^ti->ns  instead  of  exercising  a 

•^-  -  •'  *Mi  i^'"^  11  iit'ir  cT-^mtrr,  bv  whcee  confidence  they  had 

>t-^  3C  ->*.'w;:Lr-T  iii^c-iTiislei  ai*i  of  pointing  out  a  system 

^ra»:.-^.  11  ^^*t'jr  ji'Lr:!--^  of  5<vuHiig  its  happiness,  taken  the 

^•_i  i»:.£  <:iJ.'-:«L  rssv'-irj.-z  :■:  iisftppoindng  its  ardent  hopes,  of 

sicr.r-  .:^  sirssaz?,*^  *.'^  ^.rzis.  of  committing  the  dearest  interests 

-.::>-  ^:»iz"rT  v  li-?  ^ni'.^raindtfs  of  delav,  and  the  hazard  of 

^r--  -  N^  \  r  uti  jjik  zL»e  ^'-^^  wio  oska  rsuse  his  mind  to  one  elevated 

^*uvr:  3-.  o^  Trie  ."XT  A-r^ike^  in  his  bceom  one  patriotic  emotion, 

x:ac    I'/iTTitfc:  :«i^:  re  i^ve  Iw^n  pronounced  by  the  impartial 

vr  i,  ?*r  "lie  rr»:*i'i:?  :t  rjLziini  bv  every  virtuous  citizen,  on 

v^  :vC'V:».t  Az-i  :iir*L:Ter  cf  liiis  assembly?    Or,  if  there  he  a 

T-*-T  II  :v'<^  T-^.  ct:!r;jc*7  *c  :•:•  i-ina  is  susceptible  of  no  control,  let 

7:v  i:v:i  isi  -r:*!!  <%ri:^i?.>?  i^e  ids  in  reserve  for  the  twelve  States 

^  ^.*  jji.i-r:^i  i:»?  rv^^r  ::  s^iilini:  dei>uti€s  to  the  convention,  a 

xvN  X7.v-^T  x--i:i«:v-i  ^>  tiieir  Cocsdiutions;  for  Congress,  who 

T*^x^'?r.''x'r»ifvi  iJi^e  iicvirizxc:  of  liis  body,  equally  unknown  to 

iv  .vri\i:rir»,ii:  xri  :,^  tie  Sraie  of  Xew  York,  in  particular, 

^  >v*  f'"^  xr^zr^i  Jui'i  ii-:-  vvnirlied  with  this  unauthorized  inte^ 


TV  V-vr^-v^  rVi:  tc*  oaC  a  general  convention  was  exercised 
>T  Cv  vror.:t«>:cx-:t  Le^Ijuure  in  ISIS.*  In  that  State,  there  was 
:^,^  As-^^cirutioc^il  yr.^v.s:.  n  on  the  subject :  and  by  the  recommen- 

»  >~:«»'  Rf^^r.  ToL  li.  PL  309. 
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datoiy  resolution  which  they  passed,  there  was  no  prior,  but  there 
was  a  subsequent  reference  to  the  people,  as  proposed  by  the  bill 
now  under  consideration. 

It  now  becomes  necessary  to  trace  the  history  of  the  convention 
bill  before  us. 

Independent  of  other  subjects  of  complaint,  which  are  eminently 
entitled  to  deliberate  attention,  the  great  grounds  of  dissatis&ction 
towards  our  Constitution,  are  the  state  of  the  elective  franchise, 
and  the  nature  of  the  appointing  power.  K  the  "declared  sense 
of  the  American  people,  on  the  very  point,  cannot  but  be  received 
with  great  respect  and  reverence,"  our  Constitution,  as  to  the  elec- 
tive iranohise,  cannot  be  denied  to  require  amendment.  In  this 
particular,  the  constitutional  provisions  of  our  sister  States  are  in 
decided  variance  with  ours;  and  the  Council  of  Bevision  might 
have  had  as  little  doubt  as  the  Legislature,  that  our  citizens  are 
almost  unanimously  in  favor  of  altering  our  charter,  so  as  to  con- 
form more  nearly  to  those  of  our  sister  States.  It  was  to  have 
been  hoped,  too,  that  in  respect  to  the  Council  of  Appointment,  no 
doubt  could  be  entertained  of  the  opinions  of  the  people.  K  ever 
there  was  a  feature  in  a  Constitution  universally  condemned  in  its 
present  shape,  it  is  that  which  regulates  the  appointing  power. 

By  a  reference  to  the  journals  of  the  Legislature,  their  proceed- 
ings, and  the  course  of  public  opinion,  on  the  subject  of  a  Conven- 
tion, may  be  clearly  traced ;  and  the  different  publications  of  the 
day  contain  the  debates  and  other  discussions  on  the  various 
points.  On  the  13th  of  February,  1818  (41st  session),  Mr.  Ed- 
wards, in  the  House  of  Assembly ,  brought  in  a  bill  for  a  Convention, 
"for  the  purpose  of  considering  such  parts  of  the  Constitution  as 
lelate  to  the  appointment  of  oflScers."  The  various  proceedings 
had  thereon  will  be  found  in  pages  345,  346,  354,  355,  &c. 
The  legality  of  an  act  recommending  the  election  of  delegates  was 
not  questioned.  But  success  did  not  attend  this  effort  Li  the 
forty-second  session,  January  12,  1819,  the  subject  was  again 
agitated.  It  was  again  attempted  to  call  a  restricted  Convention 
for  the  same  object;  but  the  undertaking  failed,  although  no 
doubts  were  suggested  as  to  the  recommendatory  authority  of  the 
Legislature.  (See  pages  92,  95,  156, 161,  336,  450,  &c.)  At  the 
opening  of  the  forty»third  session  in  January,  1820,  the  present 


Sk  "^ET  r.:«13-lLL  OF  SlCflSlOiK. 


2end  such  natters  to  the 

I_-tr:=i-rxr»  *  if  =:^  et^^it  tr  liz:  id  concern  its  good  gOTcm- 

irrtiii  ir-  :lj:«  ell  T^^^f^*^.''  «ci^£  :o  them,  in  his  speech,  that 

•  nr    r  :i=?im  -T    X  i-^  SiL^r  TTis  fi^rmed  nearly  fortv-three 

^■si:^  -r. '  iiLi  *~iL:r  cz-^il-'s  Li-re  teen  ntade  at  various  times 

T    ::-!  r  i—ri-    i^  1'  nzrCuTf  ilierrtfr-ns,  which  have  onlv  sue- 

?-•-.--  n  1  s:ls^'  nr^^-ze  ."^    Afifr  !  -ily  prDcIaiming  the  neccs- 

^ —    :  ^n  --i^  '  \izt  i.- ;.  irr-  r  j-  Ter."  he  add?,  **and  I  have  do 

-L-i -.:  1  n  ^-:-  z-iL  z.:_:j:  l  CzLT~^'i^:i  f^r  this  and  such  oth.r 

*-  -.1^  -rr  -t  i:_  '  ':-  ^:-tr2-ir  >  r-.  ::~-Jvi  bv  the  public  welfare; 

ii^  1  ^  i--i  iiL.-r  X  f-J!  T^-?rL-5";-  lii:  the  powers  of  the  Con* 

^  1 :   I  --r-^  7  r-i^i^.-ini  --Lt  :'\  e.t5-r  ziziincJ  to  their  cognizance, 

"r-  ZLr  ^-  -m--  ziz  k.^  zz  i:f  Lf^^sl-nre  and  people.** * 

y  t:  r  ^i--*  :«f  i&ii:  1  -vi-:  :i?  1-fT^  r^aested  to  decide  on  "such 
-i^rr  T  L.'TJar!:?*  j^  :iif  •jViIj:  Wrl£-je"  requires  to  be  submitted 
•z  zi^  I  i—tzz,-si  ririi^".  tl-e  Lrj-pslatare.  And  the  "  concor- 
r^-r  4.T  f  zi*E  Ilr*jr:jCiinr*  iz:i  jer-rlr"  •  in  the  ieo(»nmendation  of 
i^  t>-t  :i  izi  n  "if  :i:u:«  :f  drl^caies^  is  a  sanction  of  the 
T'l  .r  7rx"«f  ilz-i  -v—cm  iziy  rri-:r  or  after  reference  to  the  pco- 
:>-  jlv*  r-i:i:r  t:  'i^  *5zx-*e  i::saLr>^?"  of  1801.  He  speaks  of 
cn-'in,:':?  •t:  ^iuZ  r:iiT«L^:cs«"'  a$  being  freqaentlv  made,  and  as 
aJs  :„r  "ziMf  fXfc-riSf  jc  Ifpslidre  a-thoritv;  and  attributes  their 
LI  IT*  V  i^izs  ni  ^  jan  :£  tie  Legislature  **that  an  innovating 

^.'T-fr^i'rr?  5^>:vh  was  referred  to  a  joint  com- 
z?i  Afsenrlv.*  who.  on  the  18th  January, 
l^i* .  >•:•  -^-'1.  "^e  ^-ciniree.  ca  this  occasion,  cannot  forbear 
t  ^Tiuj^c  iioz  -i^'i-lfc  titT  witz-es?  in  our  sister  States,  generally, 
a  2i^>  ^:z■  M  V  m'rractf  :ie  :cp:-mniry  presented  in  the  present 
::i  'rx:f  icir^  :c  :cr  Afiirs  as  a  niuon,  of  introdacing  such  wise 
ii  ^  551. 1'u.'^  n*:ti:>irY^  :c  iizrnr-venienl  as  the  times  seem  peculiarly 
i.'vrs^r5  Ic  rjJT-r-jrj:  into  cfeou  in  this  State,  unfortunately, 
::r,^  :«:i  i  lif  f  jfT^.-^ir-x:  is  arient!y  cherished  by  a  great  part  of 
^'ir:T:*z  ^.  mt  fz:— c^^  ar^  alraost  rendered  nugatory  bv  our 
i:  >v'  c:>*  .rr.^  Tirz-fs.  ioL  Thev  '*reconmiend  the  calling  of  a 
v"  n^vrr'ii'*  f  c  :!•?  r-zrrv^e  of  considering  that  part  of  the  Con- 
scr::":',^  >/-irT*  Tv'*  -liie  Couih^il  of  Appointment;^  that  part 

*  JLi«ra::i'-  ;?crLiL  IS^I'^  ro.  li  16L    Assembly  Journal,  1820,  p.  2a 
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wUch  "relates  to  the  Goancil  of  Bevision,  and  tliat  which  deter- 
mines the  qualifications  of  yoteis  at  elections."  And  the  committee 
express  decided  opinions  in  favor  of  the  extension  of  the  elective 
franchise,  of  altering  the  appoiating  power,  and  of  curbing  the 
anthority  of  the  Coundl  of  Eevision.* 

This  committee  was  firiendly  to  the  present  Governor,  and  framed 
their  bill  according  to  the  speech,  but  did  not  provide  for  any 
reference  to  the  people  other  than  the  choice  of  delegates. 

But  when  the  Assembly  acted  on  the  biQ,  Mr.  Attomey-Greneral 
Oakley,  after  declaring  in  his  introductory  remarks  '^that  the 
public  voice  is  now  in  favor  of  a  Convention" "  moved  an  amend- 
'  ment)  by  which  provision  was  to  be  made  for  an  unrestricted  or 
general  Convention;  in  which  event  he  suggested  that  he  would 
propose  to  refer  the  proceedings  of  the  delegates  to  the  decision 
of  the  people.  His  proposition  failed  by  a  small  majority.*  He 
did  not^  however,  even  intimate  a  prior  appeal  to  the  people, 
After  many  other  efforts,  an  attempt  was  made  to  put  the  question 
to  the  people  to  vote,  first,  ft>r  a  general  Convention;  second,  for  a 
special  one;  or,  third  against  any  Convention.  This  proposition 
was  carried  by  a  small  majority  in  committee ;  but  the  House,  by 
refusing  the  committee  leave  to  sit  again,  put  an  end  to  the  ques- 
tion of  a  Convention  at  that  session.^ 

This  brings  us  to  the  present  session  (44th),  at  the  opening  of 
which,  November  7, 1820,  Governor  Clinton  again  recommended 
the  subject  "The  Constitution  (he  says)  contains  no  provision 
for  its  amendment  In  1801,  the  Legislature  submitted  two  specific 
points  to  a  Convention  of  delegates  chosen  by  the  people,  which 
met  and  agreed  to  certain  amendments.  Attempts  have  been 
made  at  various  times  to  foUow  up  this  precedent,  which  have 
been  unsuccessful,  not  only  on  account  of  a  collision  of  opinion 
about  the  general  policy  of  the  measure,  but  also  respecting  the 
objects  to  be  proposed  to  the  Convention.  These  difficulties  may 
be  probably  surmounted,  either  by  submitting  the  subject  of 
amendments  generally  to  a  Convention,  and  thereby  avoiding 

1  Aasembly  Journal,  pp.  110,  111. 

*  Albanj  Argus,  February  15,  1820. 

*  Aasembly  Journal,  1820,  pp.  426,  427. 
«  AsBembly  Joamal,  1820,  pp.  441,  442. 
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eontroversy  about  the  purposes  for  which  it  is  called,  or  by  sub- 
mitting the  question  to  die  people  in  the  first  instance  to  detennine 
whether  one  ought  to  be  conyened.  And,  in  either  case,  to  pio- 
yide  for  the  ratification  by  the  people,  in  their  primary  assembliesi 
of  the  proceediQgs  of  the  Convention." 

The  last  of  these  propositions,  in  point  of  order  (viz.,  to  submit 
the  question  in  the  first  instance  to  the  people),  appears  evidently 
to  have  been  intended  by  the  Governor  as  the  least  acceptable  in 
his  opinion ;  and  only  to  be  resorted  to,  in  case  the  L^;islatai8 
could  not  agree  to  recommend  any  Convention. 

In  conformity  to  the  first  suggestion  of  this  speech,  of  "submit^ 
ting  the  subject  of  amendments  generally  to  a  Convention,"  the 
bill  now  before  us  was  passed  by  both  branches  of  the  L^islature; 
and  was  subsequently  received  back,  by  this  House,  firom  the 
Council  of  Bevision,  with  objections,  upon  the  casting  vote  of 
that  Governor  who  requested  the  enactment  of  the  law. 

Your  committee  are  as  fuUy  satisfied  as  the  Council  can  be  that 
"the  Constitution  is  the  will  of  the  people  expressed  in  their 
original  character,  and  intended  for  the  permanent  protection  and 
happiness  of  them  and  their  posterity ;  and  it  is  perfectly  consonant 
to  tiie  republican  theory,  and  to  the  declared  sense  and  practice 
of  this  country,  that  it  cannot  be  altered  or  changed  in  any  d^ree^ 
without  the  expression  of  the  same  original  wiH"  The  question, 
however,  to  be  decided  is,  in  what  manner  the  expression  of  this 
will  is  to  be  obtained?  The  main  point  seems  to  be,  that  any 
change  of  the  Constitution  must  be  by  the  act  of  the  people.  Ttis 
has,  heretofore,  in  this  State,  been  considered  to  be  efifected  by  the 
choice  of  delegates  by  the  people.  The  act  of  the  Legislature  was 
deemed  legal,  in  calling  for  the  election  of  delegates,  as  the  act  of 
the  people.  No  such  law,  it  was  taken  for  granted,  would  be 
passed,  but  in  accordance  with  the  public  wish.  The  delegates 
represent  the  people,  and  act  agreeably  to  their  interests;  and  if 
such  a  case  could  occur  as  a  Convention  being  called  by  the  Legis- 
lature when  none  was  desired  by  the  people,  it  would  be  merely 
nugatory  in  its  eflFects,  as  the  delegates  of  the  people  would  of 
course  adjourn  without  any  proceedings. 

In  examining  this  subject,  it  seems  unnecessary  to  draw  any 
distinction  between  general  and  Testricted  Conventions.    We  have 
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before  quoted  examples  of  both ;  and  there  is  no  rule  which  is 
applicable  to  the  one,  nor  any  reasoning  which  is  not  equally  so 
to  the  other.  K  the  priofr  "  expression  of  the  original  will "  is 
necessary  before  the  Constitution  can  be  "  changed  in  any  degre^^ 
(as  the  Council  suggests),  then  a  single  alteration  thus  made  is  as 
nnkwAil  and  improper  as  would  be  the  remodeling  the  whole 
frame  of  government 

Bat  when  it  was  notorious  that,  for  years,  attempts  had  been 
made  in  the  Legislature  to  call  restricted  Conventions ;  when  the 
objects  for  which  a  Convention  was  desired  by  the  people  were  so 
well  known ;  and  when  even  the  Executive  of  this  State  had 
advised  to  the  course  of  calling  a  general  Convention,  in  order  to 
make  those  special  amendments,  so  necessary  to  the  well-being  of 
the  State,  it  was  not  to  have  been  expected  that  the  Council  would 
throw  upon  the  people,  or  the  Legislature,  the  foul  imputation 
that  the  Constitution  would  be  ^'probed  and  perhaps  disturbed  to 
its  foundation."  If  such  an  imputation  was  to  have  been  indulged, 
they  might  rather  have  turned  their  eyes  towards  an  individual 
who  advised  the  measure,  and  then  gave  the  casting  vote  against 
it  If  there  was  any  danger,  of  false  professions,  or  improper 
views,  might  not  the  charge  have  been,  with  more  fidmess  and 
coloring  of  truth,  visited  upon  those  of  whose  unsteadiness  of 
principle  the  Council  certainly  had  "  legitimate  and  authentic  evi- 
dence "  in  the  journals  of  1801. 

Many  of  the  facts  and  circumstances  before  detailed,  may  be 
viewed  as  the  evidence  of  public  sentiment  respecting  the  necessity 
of  a  Convention  in  this  State ;  and  the  proceedings  of  the  Legisla-  » 
tore,  especially  at  so  many  sessions,  may  be  likewise  regarded  as 
the  opinions  of  enlightened  men,  respecting  the  authority  of  the 
L^islature  to  recommend  the  choice  of  delegates.  Indeed,  the 
course  of  things  at  the  last  and  previous  election  justifies  the  infer- 
ence, that  the  people  acted,  in  some  measure,  in  reference  to  this 
question ;  and  the  passage  of  this  bill  cannot  but  be  regarded  as  a 
conclusive  proof  of  the  public  opinion.  Nay  more ;  if  we  turn  our 
attention  to  the  proceedings  of  the  people  as  ascertained  by  public 
meetings  and  publications,  the  right  of  the  Legislature  to  recom* 
mend  the  choice  of  delegates  always  has  been  admitted.  Nor  can 
a  single  instance  be  found,  prior  to  these  objections  from  the  Coun- 
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people"  as  to  the  provisions  of  the  bill  before  ns,  so  &r  as  that 
serine  mav  be  gathered  from  discordant  constitutional  provisions. 

The  presoit  Constitution  of  the  United  States  may  be  amended 
bv  the  pn>pc6ition  of  Congress  to  the  several  State  Legislatures; 
or  of  one  State  Legislature  to  the  rest;  or  by  the  States  requesting 
Congress  to  call  a  Convention ;  or  by  Conventions  of  the  people 
in  thiee-fourths  of  the  several  States. 

Somewhat  similar  in  principle,  are  those  State  Constitutions  in 
which  alteiations  Amanate  from  the  ordinary  legislative  bodies  and 

« •'The  Appeid,"  pp.  75,  78,  79,  &a 
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are  afterwards  submitted  to  the  confirmation,  either  of  the  votes 
of  the  people,  or  of  a  Convention  of  the  people,  or  subsequent 
legislative  bodies,  viz.,  Maine,  Connecticut,  Maryland,  Georgia, 
and  the  proposed  Constitution  of  Missouri. 

In  Vermont,  amendments  are  proposed  by  a  body  of  censors, 
directed  to  be  chosen  once  every  seven  years  by  a  provision  in 
the  Constitution  of  that  State.  The  censors  caU  a  Convention, 
and  publish  the  proposed  amendments,  but  there  is  no  after  refer- 
ence to  the  people. 

The  State  Constitutions  in  which  the  opinions  of  the  people  in 
iheir  original  capacity  is  required  to  be  taken  on  the  expediency 
of  caUing  a  Convention  are  those  of  New  Hampshire,  Kentucky, 
Tennessee,  Ohio,  Louisiana,  Indiana,  Mississippi  and  Illinois. 

Delaware  and  South  Carolina  are  not  ingenuously  quoted  by 
the  Council,  as  they  contain  a  double  plan  of  amendment ;  and 
can  be  assigned  to  neither  of  the  preceding  classes.  By  the  Con- 
stitution of  Delaware,  two-thirds  of  the  Legislature  may  propose 
amendments;  and  if  three-fourths  of  the  next  Legislature  approve 
thereof  the  same  are  part  of  the  Constitution.  This  plan  of  amend- 
ment being  prescribed  to  the  Legislature,  it  is  further  provided 
that  they  shall  not  call  a  Convention  for  that  purpose,  witiiout  the 
previous  assent  of  the  people.  The  same  provisions,  in  substance, 
exist  in  the  Constitution  of  South  Carolina.  And  the  propriety 
of  thus  restricting  the  Legislature  as  to  a  Convention,  is  manifest 
in  those  instances  where  the  other  legislative  mode  of  amendment 
exists.  But  in  neither  case  is  there  any  subsequent  reference  to 
the  people. 

The  Constitutions  of  New  Jersey,  Pennsylvania,  North  Caro- 
lina, Virginia,  and  of  our  own  State,  present  no  provisions  as  to 
amendments.    Nor  does  the  charter  of  Bhode  Island. 

The  Constitution  of  Massachusetts  does  not  contain  any  provi- 
sion for  its  future  revision ;  and  although  it  did  provide  simply 
for  amendments  in  the  year  1795,  by  referring  the  preliminary 
question  to  the  people  (which  seems  to  have  continued  to  be  the 
practice  of  the  State)  yet,  in  relation  to  the  effect  of  such  a  provi- 
sion. Governor  Brooks,  in  his  message  of  January  18, 1820,  makes 
a  pertinent  remark.  ''As  that  article  was  designed  for  the  parti- 
cular case  of  a  revision  in  the  year  above  mentioned,  it  does  not 
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seem  reasonable  to  conclude  that  the  general  power  of  the  L^gisla' 
ture  can  be  abridged  bj  that  specific  piOYision."  ^ 

The  Council  quote  instances  to  prove  ^^  that  though  the  people 
be  not  previously  consulted  on  the  question  (of  the  propriety  of 
calling  a  Convention),  yet  a  more  than  ordinary  caution  and  check 
upon  such  a  measure  was  indispensable.'^  In  the  first  place,  this 
idea  being  opposed  to  the  practice  of  our  own  State,  it  is  carrying 
the  doctrine  of  construing  our  rights  and  duties  by  the  provisions 
of  other  States,  to  a  most  dangerous  and  unwarrantable  length. 
In  the  next  place,  it  will  be  found  that  the  two-thirds  required  in 
South  Carolina  and  Georgia  (quoted  by  the  Council)  are  upon  the 
vote  on  making  the  amendments.  In  both  cases  a  publication  for 
three  months  is  made ;  and  in  the  next  Legislature,  two-thirds  are 
necessary,  to  agree  to  the  amendments  prescribed  by  the  previous 
Legislature. 

Thus,  it  appears  that  when  the  Legislature  are  to  make  the 
amendments,  two-thirds  are  required  to  agree:  but  where  the 
Legislature  have  nothing  to  do  with  the  amendments,  and  merdy 
reconmiend  the  election  of  delegates  for  that  purpose  (as  in  this 
State  and  Connecticut),  a  majority  is  sufficient,  especially  when 
those  amendments  are  to  be  decided  upon,  not  by  a  subsequent 
Legislature,  but  by  the  votes  of  the  people  themselves. 

The  Council  are  incorrect  in  stating  that  the  Constitutions  of 
Georgia  and  South  Car6lina,  are  alike  in  prescribing  that  no  Con- 
vention shall  be  called,  but  by  a  vote  of  two-thirds  of  the  LdfpsiB' 
ture.  That  clause  is  not  in  the  Constitution  of  Georgia,  and  the 
case  of  South  Carolina  has  been  noticed  before. 

It  will  thus  be  seen,  that  none  of  the  Constitutions  where  there 
is  a  prior  appeal  to  the  people,  require  any  subsequent  reference, 
with  the  single  exception  of  New  Hampshire;  nor  is  any  other 
instance  to  be  found,  when  there  is  a  subsequent  reference  of  the 
amendmeiits,  that  the  prior  appeal  is  required. 

It  would  therefore  seem  to  be  a  constitutional  principle,  to  he 
drawn  firom  most  of  these  cases,  that  at  some  stage  of  an  unde^ 
taking  to  amend  a  Constitution,  a  reference  should  be  made  to  the 
people :  but  whether  that  be  prior,  or  subsequent  to  a  ConventioB, 
seems  not  material,  especially  in  those  cases  where  the  amendments 

^  KQes'  Register,  vol  5  (New  Series),  p.  370. 
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are  not  made  by  the  Legislature,  but  by  delegates  of  the  people 
chosen  for  that  special  purpose ;  and  indeed,  the  latter  method  (a 
question  to  be  decided  by  the  votes  of  the  people,  upon  the  final 
ratification  of  the  amendments)  is,  in  the  opinion  of  your  commit- 
tee, the  best  safeguard  to  life,  liberty  and  property. 

Nevertheless,  it  must  be  manifest  that  the  various  and  discor- 
dant constitutional  provisions  of  other  States,  whatever  they  may 
be,  cannot  be  called  in  to  check  the  legislative  powers,  or  to  pre- 
scribe the  duties  of  those  States  which,  like  our  own,  have  no  pro- 
visions in  their  Constitutions  on  the  subject  of  amendments.  Even 
out  of  the  eleven  provisions  quoted  by  the  Council,  seven  existed 
anterior  to  the  act  of  1801,  and  were  disregarded  as  no  authority; 
dl  tending  to  prove,  that  the  recommendatory  power  is  possessed 
by  the  Legislature,  unless  restricted;  and  that  the  Legislature 
must  decide  upon  the  propriety  of  exercising  it;  a  rule  fully 
recognized  by  the  Convention  of  all  the  States  in  1787.* 

But  whilst  we  admit  the  general  principle,  as  fiar  as  one  can  be 
gathered  from  all  these  Constitutions,  it  merely  proves  that  the 
knowledge  of  proposed  amendments,  before  their  being  finally 
adopted,  should  be  brought  home  to  the  people,  so  that  they  may 
be  enabled,  either  by  a  Convention,  or  in  a  subsequent  Legisla- 
ture, or  by  direct  votes,  to  give  their  opinion  upon  them.  This 
is  the  whole  sum  and  substance  of  the  principle. 

The  bill  now  under  consideration,  is  conformable  to  this  prin- 
ciple, inasmuch  as  it  provides,  that  the  people  shall  elect  their  own 
delegates  to  make  the  amendments,  and  for  subsequently  submit- 
tiDg  the  amendments,  to  the  decision  of  those  who  made  choice  of 
the  delegates,  viz.,  "  all  free  male  citizens  of  this  State  of  the  age 
of  twenty-one  years  and  upwards."  If  the  people  approve,  the 
proceedings  of  the  Convention  are  part  of  the  Constitution ;  if  not, 
those  proceedings  are  nugatory  and  void. 

But  it  is  further  objected  by  the  Council,  that  the  Ijill  contem- 
plates submitting  the  question  on  the  amendments  in  toto,  and  not 
affording  an  opportunity  to  discriminate  as  to  those  amendments. 
This  provision,  upon  the  whole,  appears  to  your  committee  a  mat- 
ter of  expediency.  A  Constitution  is  a  work  of  system,  in  which 
every  part  is  so  connected  with  the  whole,  and  the  whole  with 

^  I  Revised  Lawi^  24 
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everj  part,  that  it  is  hardlj  in  the  power  of  htunan  wisdom  to 
strike  out  particular  portions  without  deranging  the  economy  of 
the  whole.  A  Convention  is  best  calculated  for  such  an  under- 
taking. Indeed,  it  might  be  urged,  with  great  force,  that  the  pro- 
ceedings and  decisions  of  a  Convention,  like  those  of  all  large 
deliberative  bodies  having  a  variety  of  interests  and  feelings  to 
contend  witii,  must  be  a  work  of  compromise,  where  the  whole, 
and  not  all  the  several  distinct  parts,  are  agreed  to  by  the  Conven* 
tion,  and  should  be  thus  submitted,  upon  the  whole,  to  the  people; 
otherwise,  it  would  be  found  difficult  to  unite  a  majority,  either 
of  the  Convention  or  of  the  people,  in  fevor  of  every  part ;  and, 
consequently,  the  whole  system  would  be  deranged,  by  discordant 
opinions  and  interests.  If  propositions,  distinctiy  stated,  are 
negatived,  what  remains ?  Does  not  anarchy  ensue?  Or  are  the 
people  not  only  to  strike  out,  but  to  amend  the  proceedings  of  the 
Convention?  If  so,  the  powers  of  the  Convention,  in  promoting 
the  pubUc  good,  by  reconciling  the  conflicting  interests  and  opin- 
ions, are  wholly  nugatory;  and  a  whole  system,  which  they  might 
adopt  for  government,  or  for  any  particular  feature  in  the  Consti- 
tution, might  readily  be  thrown  into  confusion  by  questions  upon 
its  distinct  parts;  nay  the  appointment  and  powers  of  a  Conven- 
tion, in  such  a  case,  would  be  entirely  useless,  inasmuch  as  the 
people,  if  they  are  not  too  numerous  for  the  purpose,  and  if  they 
cannot  delegate  their  authority  in  that  respect,  might  certainly  as 
well  form  the  whole  plan  themselves  as  to  judge  of  it,  not  only 
upon  the  whole  but  upon  its  distinct  parts :  and  in  the  latter  case, 
also,  necessarily  to  form  new  features  in  the  place  of  those  which 
they  reject.  It  is  the  general  tenor  of  all  constitutions,  laws  and 
public  proceedings  which,  being  the  work  of  conciliation  and  com- 
promise, are  accepted  by  the  people.  Each  portion  of  the  rq)ie- 
sentatives  jrield  something  to  unite  a  majority  upon  the  whole 
plan.  The§e  remarks  are  equally  applicable  to  the  proceedings 
of  a  limited  or  a  general  Convention.  For  if,  in  the  proposed 
Convention,  a  compromise  of  interest  and  opinions  was  effected, 
by  which  the  popular  branch  of  the  Legislature  surrendered  its 
power  of  electing  the  Council  for  the  appointment  of  all  officers, 
to  the  Senate,  in  consideration  of  the  extension  or  equalization  of 
the  elective  franchise ;  and  if  the  former  amendment  was  to  be 
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appioved,  upon  a  distinct  yote,  and  the  latter  rejected,  then  the 
whdo  reason  and  eqnily  of  the  compact,  plan  or  undertaking 
would  be  totally  destroyed,  and  the  £Edr  intentions  of  the  Conven* 
tion  be  entirely  sabverted. 

The  submission  of  the  United  States  Ck>nstitation  to  the  States, 
to  be  approved  or  disapproved,  in  toto,^  is  a  strong  instance  in 
&vor  of  this  position ;  for  no  one  will  deny  that  the  State  Con* 
Tcntions,  in  that  instance,  were  better  adapted  to  deliberate,  and 
to  decide  on  the  parts  to  be  accepted  or  rejected,  than  meetings  to 
be  held  but  for  three  days  at  the  polls.  In  that  case,  the  Consti- 
tQtion  was  generally  admitted  to  be  defective  in  certain  parts; 
and  the  question  was,  whether,  upon  the  whole,  it  was  desirable. 
It  was  ad<^ted^  leaving  it  for  the  constitutional  authority,  after- 
wards, calmly  and  deliberately,  to  modify  and  correct  the  inslani- 
ment* 

The  present  Constitution  of  Connecticut  was  likewise  submitted, 
m  toto,  to  the  people  of  that  State,  in  1818.  Indeed,  no  instance, 
it  is  believed,  is  to  be  foimd  in  which  a  reference  for  decision  was 
made  according  to  the  instruction  of  the  Council.  The  proposi- 
tion offered  in  the  present  Convention  of  Massachusetts,  to  submit 
their  doings  separately  to  the  people,  is  the  only  case  where  such 
aa  idea  appears  to  have  been  the  subject  of  serious  deliberation ; 
and  it  still  remains  to  be  seen  whether  it  is  possible  for  that  Con- 
vention to  adopt  a  principle  heretofore  considered  wholly  imprac- 
ticable, and  never  acted  upon,  as  your  committee  believe,  in  a 
single  instance. 

One  other  idea  is  hinted  by  the  Council,  viz.,  a  delay  of  the 
Convention  until  the  taking  of  a  new  census.  A  State  census  ? 
That  will  not  be  taken  till  late  in  the  year  1821,  and  before  the 
returns  can  be  made  out,  and  a  law  be  passed,  the  year  1822 
would  expire.  A  United  Statea  census?  The  Legislature  of  1801, 
although  situated  in  all  things  as  we  now  are,  and  having  the 
same  means  of  obtaining  the  United  States  census,  never  even 
ventured  to  attempt  to  apportion  the  delegates  according  to  it 
The  Council  of  Revision,  sworn  to  support  our  Constitution  and 
laws,  we  cannot  presume,  either  advise  or  direct  such  a  basis  of 

■  1  Revised  Laws,  24.  '  1  Revised  Laws,  26. 
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«IHWftioimienL  In  case,  however,  it  is  decided  to  delaj  for  eiiher 
eensQS,  tbe  Trgtslatme  will  set  a  pieoedent^  bj  which  upon  guch 
pietexta,  tbej  will  eonstand j  be  called  upon  to  withhold  actmg 
on  important  bilk.  But  we  coold  not  act  upon  the  United  States 
census  aft  this  session,  even  if  it  were  proper.  The  enumeration  is 
taken  upon  diffioent  prindi^es  from  those  of  the  State ;  and  the 
airangement  of  tbe  daases  of  population  would  prevent  our  obtain- 
ing tlMB  DJkTA  necessary  for  a  complete  apportionment  of  the  dele* 


So  fiff  as  an  exact  and  justlj  proportioned  division  of  delegates 
or  representatives  can  be  periodicallj  obtained,  according  to  our 
C<»stitation,  it  is  certainly  necessary  and  desirable;  but  it  maj 
well  be  questioned  whedier  it  would  be  conformable  to  the  spirit 
of  oar  Constitution  to  alter  the  appointment  until  the  r^uLar  State 
census  is  taken. 

In  the  case  of  the  Conventions  of  1777  and  1801,  no  r^ard  was 
paid  to  the  circumstance  of  inequality,  as  it  might  appear  by  a 
prospective  census ;  and  in  the  before  mentioned  case  of  Connecti- 
cut, the  delegates  were  the  same  in  number  as  the  members  of 
Assembly.  We  certainly  have  no  rotten  boroughs  in  our  State; 
we  are  all  represented ;  and  our  counties,  once  in  seven  years,  are 
assigned  their  proportion  of  representatives  according  to  their 
number  of  electors.  The  provision  of  the  Constitution  of  Maine, 
in  this  respect^  which  (after  directing  a  census  and  apportionment 
every  ten  years),  declares  that  "the  rights  of  representation  so 
established,  shall  not  be  altered  until  the  next  general  apportion- 
ment," is  in  conformity  to  the  practice  of  all  the  States,  as  fikr  as 
we  know,  where  there  is  no  similar  constitutional  declaration. 

Every  ten  years  Congress  direct  a  census.'  The  representation 
is,  nevertheless,  considered  sufficient,  as  well  on  the  ninth  as  on 
the  first  year,  to  authorize  them  to  propose  amendments  to  the 
Constitution ;  and  the  ratification  thereoj^  by  the  legislatures,  may 
be  made  under  as  great  or  even  a  greater  degree  of  inequality. 

In  the  Constitution  of  Tennessee,  provision  is  made  for  taking 
an  enumeration  of  the  inhabitants  every  seven  years,  at  which 
time  the  representatives  are  apportioned;  and  in  the  same  Consti- 
tution, the  Conventions  which  may  be  caUed,  are  directed  "to  oon- 

>  Article  1,  {  2,  Constitation  of  the  United  Sutes. 
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fiist  of  as  many  members  as  there  be  in  the  General  Assembly." 
In  Ohio,  Louisiana  and  Kentucky,  the  census  is  directed  to  be 
taken  every  four  yeara  On  this  census  the  delegates  are,  in  like 
maimer,  apportioned.  A  similar  provision  may  be  found  in  the 
Constitution  of  Mississippi. 

The  principle  of  apportioning  the  delegates  to  a  Convention 
according  to  the  number  of  representatives  assigned  imder  the 
last  preceding  State  census,  is  thus  sanctioned  by  the  practice  of 
our  own  State,  by  the  constitutional  provisions  of  other  States, 
and  by  every  law  calling  a  Convention,  which  has  come  to  the 
knowledge  of  your  committee. 

Furthermore,  according  to  our  last  State  census,  the  northern 
and  western  counties  of  the  State,  which  in  1801  had  only  thirty- 
eight  delegates  in  Convention,  out  of  one  hundred  and  eight,  will 
now  have  seventy -four  out  of  one  hundred  and  twenty -six ;  whilst 
the  southern  and  North  river  counties,  which  in  1801  had  seventy 
out  of  one  hundred  and  eight  members,  will  now  have  but  fifty-two 
out  of  one  hundred  and  twenty-six. 

Inasmuch,  therefore,  as  ^' all  free  male  citizens  of  this  State,  of 
the  age  of  twenty -one  years  and  upwards,"  are  to  vote  for  delegates 
by  the  bill  before  us ;  and  believing  that  the  difference  by  a  new 
apportionment  of  delegates  in  &vor  of  any  part  of  the  State  would 
be  totally  negative  in  its  effects,  and  that  the  present  apportionment 
could  not  be  altered  but  by  a  delay  much  to  be  deprecated  in  its 
consequences,  your  committee  do  not  consider  this  a  ground  for 
suspending  proceedings  relative  to  a  Convention,  more  particularly 
as  the  amendments  are  ultimately  to  be  submitted  to  the  decision 
of  those  who  elected  the  delegates. 

The  evils  under  which  this  State  has  labored  from  the  defects  of 
her  Constitution  are  so  great,  and  the  call  for  alleviation  so  loud ; 
the  subject  has  been  so  long  before  the  people  and  before  the  Legis- 
lature; it  has  been  so  thoroughly  examined,  and  is  so  well  under- 
stood, that  your  committee  cannot  but  look  upon  a  bill  fixing  the 
earliest  period,  consistent  with  a  fair  opportunity  of  suffrage,  for 
the  choice  of  delegates,  as  that  best  calculated  for  the  exigency  of 
our  affairs. 

The  second  Tuesday  in  February  is  a  day  sufiiciently  distant  in 
the  present  state  of  public  information  for  all  beneficial  purposes; 
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Ae  faal  apped  to  Ae  pec^ife  win  affijffd  Ml  and  ample  qppor* 
tBnilj  to  praceet  Ae  pobiie  pnncipleB  of  tlie  State: 

Ibctot  TieWr  tfaoD,  whidiTaiireQnimhteecaiitakeof  tliissab- 
jecc  Act  cmHHrr  Ae  obyedaoas  of  Ae  GcMincil  as  Aemadves 
inontssteiit  wiA  A^  spirit  of  Ae  ConstitiitkHi,  and  in  no  respect 
wdl  CivBded:  aad  Anr  are  abo  of  Ae  opinicn  Aat  Ae  said  bill, 
CBtzded  **An  act  reeommcnding  a  ocmvention  of  Ae  people  of 
this  States''  ought,  notwiAstanding  the  objections  of  the  CooncQ 
of  Bevision,  to  be  passed  into  a  law. 


On  Ae  fifteen  A  Jannaiy  soooeeding  the  report^  Ae  Honae  agreed 
wiA  Aat  report^  but  on  the  question  wheAer  Aey  should  pass  Ae 
biU  notwithstanding  Ae  objections  of  Ae  Council  of  Beyision,  re- 
foaed  to  pass  it^  and  ccmsequently  it  fiiiled  to  become  a  law.  Forth- 
with, ofL  motion  of  Mr.  Ulshoeffer,  a  committee  was  appointed  "to 
take  into  consideration  Ae  said  subject  of  a  Conventiony  and  to 
report  Aereon,  bj  bill  or  oAerwise,  wiA  all  convenient  speed.^' 

The  committee  consisted  of  Michael  Ulshoeffer  of  New  York, 
John  C.  Spencer  of  Ontario,  WiUiam  Thompson  of  Seneca,  Simeon 
Ford  of  Herkimer,  and  Erastns  Boot  of  Delaware. 

Immediately  upon  Ais,  Mr.  J.  C.  Spencer,  in  pursuance  of  pre- 
Tious  notice,  brought  in  a  bill  entitled  "An  act  to  obtain  Ae 
auAority  of  Ae  people  of  this  State  for  Ae  meeting  of  a  Conven- 
tion to  revise  Ae  Constitution,  and  to  provide  for  Ae  election  of 
delegates  to  such  Convention,  when  authorized  to  be  held."  This 
bill  was  read  twice  and  referred  to  Ae  above  select  committee. 

On  Ae  seyenA  of  Februaiy,  Ae  said  committee,  by  Mr. 
Dlshoeffer,  Aeir  chairmaTi,  reported 

"That  Aey  have  performed  the  duties  assigned  to  Aem,  axid 
submit  Ae  result  of  Aeir  ddiberations  wiA  a  strong  reliance  that 
it  will  be  satis&ctory. 

"  The  recent  meetings  which  have  been  held  in  Ae  several  coun- 
ties of  this  State,  in  addition  to  Ae  prior  expression  of  Ae  public 
opinion,  must  have  obviated  Ae  doubts  of  Ae  most  skeptical,  as 
to  Ae  voice  of  our  citizens  being  in  &vor  of  a  Convention.  When 
we  consider  Aat  Ae  subject  of  a  Convention  has  been  so  long 
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before  the  Legislature  and  before  the  public,  and  how  general  an 
expression  of  sentiment  has  been  heretofore  and  recently  pro- 
nounced in  &Yor  of  that  measure,  your  committee  consider  that  a 
Bound  reason  cannot  be  given  for  putting  a  previous  question  as  to 
th6  expediency  of  a  Convention. 

*<By  the  custom  of  our  State,  the  Legislature  has  an  undoubted 
right  to  recommend  the  choice  of  delegates  without  any  previous 
question  as  to  the  expediency  of  the  measure,  and  without  any 
submission  of  the  amendments  that  may  be  made.  The  choice  of 
delegates,  according  to  our  practice  and  experience,  is  a  sufficient 
guard  and  security.  This  legislative  power  to  recommend  has 
been  frequently  exercised  in  our  State,  and  has  been  found  salu* 
taxyin  its  effects.  Of  the  three  Conventions  which  have  been 
called  in  our  State,  not  one  affords  an  instance  of  a  previous  ques- 
tion. 

"I^  however,  the  provisions  of  other  States  were  to  bind  the 
Legislature  and  people  of  this  State,  still  the  alternative  would  be 
offered  to  follow  those  precedents  which  prescribe  a  previous  ques* 
tion,  or  those  which  prescribe  that  the  amendments  themselves 
shall  be  submitted  to  the  decision  of  the  people;  or  we  might 
conform  to  any  of  the  other  discordant  precedents  of  the  subject 
But  we  are  not  tied  down  to  the  precedents  of  other  States,  and 
cannot  therefore  be  told  that  our  legislative  powers  are  to  be  meted 
out  to  us,  not  according  to  our  own  constitutional  practice. '  If, 
however,  the  representatives  of  the  people,   according  to  the 
wishes  and  interests  of  their  constituents,  think  it  expedient  to  re- 
quire the  amendments  which  may  be  made  by  the  Convention  to 
be  submitted  to  the  people  for  their  determination,  it  is  their  own 
right  so  to  do.    But  this  is  not  to  be  considered  as  sanctioning  the 
idea  that  the  various  prescriptions  of  other  States,  which  have 
been  made  by  Conventions,  are  to  be  strictly  followed  by  our  Le- 
gislature.   We  unquestionably  have  the  right  to  call  a  Convention 
according  to  our  own  practice.    As  it  respects  the  practice  of  our 
sister  States  who  put  the  previous  question,  but  do  not  refer  the 
amendments  to  the  decision  of  the  people,  your  committee  cannot 
recommend  that  such  a  course  should  be  adopted.    The  reference 
of  the  amendments  which  may  be  made,  to  the  final  vote  of  our 
citizens,  is  a  valuable  feature  which  your  committee  recommend 
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tee  of  the  whole  House.  The  select  committee  were  discharged 
from  the  farther  coi^ideration  of  the  bill  "to  obtain  the  authority 
of  die  people  of  this  State  for  the  meeting  of  a  Convention  to  revise 
Ihe  Constitution,  and  to  provide  for  the  election  of  delegates  to 
such  Convention,  when  authorized  to  be  held,"  and  it  was  ordered 
that  the  said  bill  be  referred  to  the  committee  of  the  whole  when 
on  the  above  bill,  "recommending  a  convention  of  the  people  of 
this  State." 

On  the  fourteenth  (February),  after  amendiag  the  bill,  James 
Bart  of  Orange,  and  James  M'Kown  of  Albany,  were  added  to  the 
select  committee,  to  which  committee  the  bill  was  again  referred. 

On  the  seventeenth,  Mr.  Ulshoeffer  introduced  the  bill  again 
into  the  House,  which  was  twice  read  and  committed  to  a  commit- 
tee of  the  whole. 

On  the  twenty-third,  the  House  agreed  with  the  committee  of 
the  whole  in  their  report  on  the  bill  (which  had  been  amended), 
and  on  the  twenty-sixth  the  bill  passed  and  was  delivered  to  the 
Senate,  which,  on  the  seventh  of  March  following,  passed  the  same 
without  amendment 

On  the  thirteenth  succeeding,  the  Council  of  Eevision  transmit- 
ted to  the  Assembly  its  sanction  of  the  bill,  which  sanction,  on 
the  fifteenth,  was  communicated  to  the  Senate. 

Five  days  later,  viz.,  on  the  twentieth  of  March,  "William  C. 
Bouck  brought  into  the  Senate  a  bill  "To  amend  the  act  entitled 
'An  act  recommending  a  Convention  of  the  people  of  this  State,'" 
which  was  read  twice  and  committed  to  a  committee  of  the  whole. 

On  the  twenty-eighth  the  bill  passed  the  Senate  and  was  sent  for 
concurrence  to  the  Assembly,  which,  on  the  succeeding  third  of 
April,  passed  it  without  amendment  On  the  same  day  it  received 
the  sanction  of  the  Council  and  consequently  became  a  law. 

The  question  as  to  whether  there  should  be  a  Convention  was 
submitted  to  the  people  at  the  ensuing  April  election,  and  passed 
upon  by  them  affirmatively.  The  Convention  assembled  at  Albany 
on  the  twenty-eighth  of  August  following,  and  adjotimed  on  the 
tenth  of  the  succeeding  November.  The  result  of  their  delibera- 
tions was  the  Constitution  of  1821. 
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ties  of  Hsltf;  Orange,  HVestchester,  Dntchess^  Ttjon 
and  Charlotte, 281 

....    May  12 : 

An  act  fi»'  the  more  effectual  suppression  of  vice  and  im- 
moralitT, 232 

....    October  5 : 

An  act  for  the  amendment  of  the  law  directing  the  sales 
of  fiwfeited  lands, 2S8 

October  9 : 

An  act  for  the  appointment  of  a  Council  to  assist  in  the 
administration  of  the  Government  during  the  recess  of 
the  L^isiature, 234 

1781.  March  8 : 

An  act  more  ^ectnaUy  to  collect  the  deficiencies  in  assess- 
ments of  wheati  and  to  lay  an  embargo  on  the  exporta- 
tion of  floor,  meal  and  wheat  out  of  the  State, 235 
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1781.  Marcli  26 :  pj^cjb. 

An  act  to  relieve  certain  persons  in  the  connty  of  Charlotte 
from  the  penalty  of  an  act  entitled  '*  An  act  for  raising 
levies  to  reinforce  the  armies  of  the  United  States/'. . . .   237 

—    Majch  27 : 

An  act  to  suspend  certain  parts  of  an  act  entitled  *'An  act 
for  raising  by  tax  a  sum  equal  to  $150,000  in  specie," 
and  of  an  act  entitled  '^An  act  approving  of  the  act  of 
Congress  of  the  18th  day  of  March,  1780,  relative  to  the 
finances  of  the  United  States,  and  making  provision  ibr 
redeeming  the  proportion  of  this  State  of  the  Bills  of 
Credit  to  be  emitted  in  pursuance  of  the  said  act  of 
Congress,  and  for  other  purposes  therein  mentioned,". . .  237 


... 


• .  ■  ■ 


.... 


March  29 : 

An  act  to  amend  an  Act  entitled  ^An  act  for  regulating 
the  Militia  of  the  State  of  New  York," 238 

Maxch  29 : 

An  aict  to  prevent  evil-minded  persons  supplying  the  enemy 
with  provisions,  and  for  other  purposes  therein  men- 
tioned,   : 240 

June  30 : 

An  act  for  raising  a  tax  in  specie,  and  a  tax  in  paper 
currency, 241 

1782.  April  10 : 

An  act  to  empower  Justices  of  the  Peace,  Mayors,  Record 
ers  and  Aldermen  to  try  causes  to  the  value  of  £10 
and  under,  and  to  repeal  certain  acts  therein  men- 
tioned,    241 

....    April  11 : 

An  act  for  raising  the  sum  of  £18,000,  and  the  further  sum 
of  £18,000  by  tax  within  this  State,  and  for  settling 
public  accounts, 248 


• . .  • 


April  13: 

An  act  to  stay  suits  against  public  officers  for  a  limited 
time, 244 


1T9B.  jUrx  90r  paoil 

Am  mA  §m  ife  nfief  «f  eotni  nsohneiit  dditon  with 

of  tkeir  penoDi^ 244 


24i 

Ab  aei  t»  icbsw  cotM  ^odbti  rebtire  to  the  powers  of 

ri^'iwiiiiBi  1 1   iif  "Ti  ijii  lUiliiiii. 245 


1754.  J»Brr  15: 

Ab  act  deefanlMT  of  &e  alifiii  of  the  persons  therein 


246 


..    JanitirTlo: 

Ab  ass  to  wmtmd  mi  act  relative  to  ddits  doe  to  persons 


the  eacaiy's  fiaes, 248 

30: 

Aa  act  ht  apprdkcadiB^  of  pcnoos  in  anj  county  upon 
gimated  hj  the  Jostices  of  the  Peace  of  anj 

. . . ' 249 


kj»' 


...    April 20: 

An  act  to  eaaUe  the  Mmjor,  Recotdo-  and  Aldermen  of  the 
city  and  county  of  Xew  York,  to  raise  moneys,  by  tax, 
fa*  the  purposes  therein  mentioned, 251 

...    May  4: 

An  act  for  raising  £100,000  within  the  sereral  counties 
therein  mentioned, 252 

...    May  10: 

An  act  to  encomage  the  settlement  of  the  waste  and  nnap- 
prc^Hriated  lands  within  this  State, 253 

...    May  12: 

An  act  to  preserve  the  freedom  and  independence  of  this 
State,  and  for  other  purposes  therein  mentioned, 254 

.  • .    May  12 : 

An  act  for  the  speedy  sale  of  the  confiscated  and  forfeited 
-estates  within  this  State,  and  for  other  purposes  therein 
mentioned, 256 
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1784.  November  25 :  pj^q,. 

Ad  act  to  empower  Elizabeth  Deberois,  widow,  and 
Johannes  K  Lott  and  John  Vanderbilt,  Eaq.,  administra- 
ton  to  the  estate  of  Joost  Dcbevois,  deceased,  to  sell  and 
dispose  of  the  real  estate  of  the  said  Joost  Debevois,  for 
the  payment  of  his  debts  and  other  purposes, 256 


•  •  • 


Noyember  27 : 

An  act  for  the  more  easy  assessment  of  taxes  in  the  city 
and  connty  of  New  York,  altering  the  mode  of  punish- 
ment in  certain  cases  of  petit  larceny,  and  for  the  con- 
finement of  vagrants  and  lewd  persons  to  hard  labor,. . .  257 

1785.  March  1 : 

An  act  to  regulate  inoculation  for  the  small  pox  in  the  city 
and  county  of  Albany,  and  in  the  counties  of  Suffolk 
and  Dutchess, 258 


■  *  ■ 


March  8 : 

An  act  to  enable  the  courts  therein  mentioned  to  issue 
commissions  for  the  examination  of  witnesses  in  certain 
cases, 259 

....   March  8 : 

An  act  incorporating  the  several  tradesmen  and  mechanics 
of  the  city  and  county  of  New  York, ....;.... 261 


.... 


•  a  •  • 


.  •  • 


March  9: 

An  act  for  the  indemnification  of  the  Commissioners  of 
Sequestration,  and  the  Commissioners  of  Forfeitures,  and 
the  lessees  under  them,  and  for  other  purposes  therein 
mentioned, 265 

March  9: 

An  act  to  prevent  delay  in  the  collection  of  taxes,  and  for 
giving  relief  in  ceftsin  cases, 266 

March  12 : 

An  act  to  explain  and  amend  an  act  entitled  ''An  act  impo- 
sing duties  on  certain  goods,  wares  and  merchandise 
imported  into  this  State,**  passed  18th  November,  1784,  267 


48S  Thk  CocKcn.  or  Betisios. 

ITSSl  Mttdi  21 :  pa0£ 

An  act  for  tiie  gradnal  al)oIitio&  of  aluTeij  within  this 

2«8 


...    3fardi28: 

An  act  to  icnote  dodfate  Teapectiiig  an  act  entitled  ^An  act 
to  abotish  ciituk;  to  confinn  cfmrejances  hj  tenants  in 
tail ;  to  distribote  estates  Teal  of  intestates;  to  remedj 
dcfectiTe  conTeyaBces  to  joint  tenants^  and  directing  the 
mode  of  soch  conTeyances  in  fatme,"  passed  the  12tli 
Jnly,1782, 270 

...    April 4: 

An  act  to  enaUe  persons  to  discharge  debts  due  to  this 
State  for  moneys  loaned  while  this  State  was  a  Ck>lony,  271 

. .  •    Apnl  5 : 

An  act  to  appoint  the  place  of  holding  the  Supreme  Oomt 
of  Jadicatore  of  this  State  in  fiitnre,  and  to  prolong  the 
terms  thereof  and  for  other  purposes  therein  mentioned,  272 

...    April  6: 

<-*  An  act  to  incorporate  the  German  Society  for  enconragiiig 
emigration  from  Germany;  relieving  the  distresses  of 
emigrants,  and  promoting  nsefnl  knowledge  among  their 
conntiiymen, 278 

. . .    April  11 : 

An  act  to  core  certain  defects  in  deeds  and  conTeyances  of 
real  estates, 274 

...    April  20: 

An  act  incorporating  the  inhabitants  residing  within  the 
limits  therein  mentioned, 274 

. . .    April  20 : 

An  act  to  vest  the  estate  of  William  R.  Van  (}ortiandt  in 
trostees  for  the  payment  of  his  debts,  and  other  purposes,  275 

. . .    April  20 : 

An  act  to  enable  the  Mayor,  Aldermen  and  Commonalty 
in  Common  Council  convened,  to  order  the  raising 


Bills  Vetoed  by  the  Council.  487 

PAGE. 

moneja,  by  tax,  for  the  mainteDance  of  the  poor  and 
other  contiDgent  expenses  arising  in  the  said  city  of  New 
York, 276 

1785.  April  22: 

An  act  for  the  relief  of  Williain  Gilchrist, 277 

April  26 : 

An  act  for  the  payment  of  the  salaries  of  the  several  offi- 
cers of  Government,  and  for  other  purposes  therein 
mentioned, 278 

1786.  February  27 : 

An  act  for  settling  intestates'  estates,  proving  wills  and 
granting  administrations, 279 

1787.  February  13 : 

An  act  for  settling  intestates'  estates,  proving  wills  and 
granting  administrations, 281 

....   Maxcb  19 : 

An  act  directing  a  mode  of  trial  and  allowing  of  divorces 
in  cases  of  adoltery, 282 

....    April  11 : 

An  act  for  the  more  speedy  recovery  of  debts  to  the  valae 
of  £10, 288 

—   April  21 : 

An  act  for  regnlating  the  fees  of  the  several  officers  and 
ministers  of  the  Courts  of  Justice  within  this  State, ....  286 

1788.  February  7 : 

An  act  for  apprenending  and  punishing  disorderly  persons,  286 

....    Marcbi  20 : 

An  act  to  extend  the  powers  of  the  Commissioners  of  the 
Land  Office  to  the  cases  therein  mentioned,  and  for 
other  purposes, 288 

....   March  22:  * 

An  act  for  the  relief  of  the  creditors  of  William  Van 
Derlocbty  and  for  other  purposes  therein  mentioned,. . .  289 


As.  XE  ftr  &«eaip  tl«  MttloMit  of  tbe  paUic  acooontB, 

289 


id  lioldiiig  dectioDs  for 
tikb  State  in  tlie  Senate  of  the 
FaiMi  Staiii^ 290 


JU  aes  te  tl«  Rfief  ef  Jeb  Heoij  and  othen, 291 


»: 

JLz  vt  a»  SKBd  tm  act  catided  ''Ab  act  to  i^iprc^nate 
tkr  kB&  ael  ipvt  to  ^  ase  ef  tbe  tnx^  of  tiie  line  of 
lim  SfiHte.  Satofr  serfiag  ia  tbe  ann j  of  the  United 
far  odker  faapoas  thcran  mentioned,  and  for 
R&f  to  tike  penoM  tibcffein  named,'' 293 


Aa  act  to  iateat  tl«  Mara;  Aldcimea  and  Gonmionalty  of 
tl«  dCT  q£  Xcv  Toik  vith  pover  to  Iieettse  and  regn- 
liie  tl«  fco  of  hackaqr  eoachea^  and  to  lay  a  tax  on  all 
mhatl  qiiiges  wTtbia  tbe  city  and  coonty  of  New  YoA,  294 


1: 

JLa  act  to  fahie  tbe  Major,  Aldennen  and  CJommonalty 
cf  tbe  cirr  of  Xcv  Toik  to  order  the  raising  moneysi 
Vr  tax.  fcr  tbe  impuuuj  therein  mentioned, 298 


Iran  Bmeiberl: 

An  act  for  cSectiag  icpteaentatiTes  ior  this  State  in  the 
Hoaseof  RcpiescalatiTes  of  tbe  Cot^resB  <^  the  United 

of  Awffka. 299 


December  19: 

Ab  wt  to  aiaead  aa  act  entitled ''An  act  for  establisbing 
attd  opeaiag  lod  aarigationK  within  this  State," 801 


27 


Ab  act  for  Testiag  the  lanos  i^rc^riated  foV  highways  and 
iUaets  in  the  city  of  New  York,  in  the  coiporation  of 
AeaUcitj, 808 
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1794.  February  21 :  paoj. 

An  act  for  the  relief  of  Mathew  Trotter, 304 

....   Maxell  27 : 

An  act  farther  to  amend  the  act  entitled  "An  act  for  the 
better  laying  ont,  regulating  and  keeping  in  repair  all 
common  and  public  highways  and  private  roads  in  the 
counties  of  Ulster,  Orange,  Dutchess,  Westchester, 
Washington,  Albany  and  Montgomery," 805 

1795.  MaicH  31 : 

An  act  for  the  relief  of  certain  persons  claiming  lands  in 
the  patents  therein  mentioned, 305 


• .  •  • 


April  9: 

An  act  for  the  better  support  of  the  Oneida,  Onondaga 
and  Cayuga  Indians,  and  for  other  purposes  therein 
mentioned, 308 

1796.  March  11 : 

An  act  to  authorize  the  raising  moneys,  by  tax,  in  the  city 
and  county  of  New  York,  for  defraying  the  public  ex- 
penses,  309 

1797.  February  10 : 

An  act  for  raising  a  further  sum  of  money  for  repairing 
the  Court  House  and  Gaol  in  the  county  of  Herkimer,  809 


•  •  •  • 


•  • 


•  • 


March  81 : 

An  act  enabling  the  Mayor,  Becorder,  Aldermen  and  Com- 
monalty of  the  city  of  Hudson,  to  order  the  raising 
money  for  the  payment  of  a  night  watch, 310 

April  1 : 

An  act  to  enable  St  John  Honeywood  to  continue  an 
attorney  in  certain  causes, 311 

Aprils: 

An  act  authorizing  the  Mayor,  Aldermen  and  Commonalty 

of  the  city  of  Albany,  to  raise  a  sum  of  money,  by  tax, 

for  defraying  the  expense  of  lighting  the  lamps  and  for 

the  support  of  a  night  watch, 811 

62 


4tQ  Thx  Ouixaul  or  Bsvjsuubt. 

179&  JamuDj  2 :  '  p^n 

Ab  Mito¥Ciic0UmpavcBimtheficclioldenaiidiii]ialn- 
taate  of  the  viBagei  of  Traj  and  TjUMingboigh,  and  for 

812 


. . .    JannarfT  2 : 

Ab  aei  forther  to  amend  the  aei  eathled  ^An  act  to  ovgaii- 
Be  the  IfiHtia  of  thk  State," 813 

...    Janiiarfr26: 

Ab  act  for  the  relief  of  Anna  Keadbake, SJ4 

.  •  •    Febroaij  2 

An  act  anthcmiii^  the  nw  <^  V^9^  instead  of  pardunenti 
in  certain  legal  proceedii^ 815 

...    March  23 : 

An  act  repealing  an  act  entitled  ^^  act  for  granting  and 
secnring  to  J<^n  Fitch  the  sole  right  and  advantage  of 
making  and  employing  the  eteamboat  bj  him  lately 
invented,  and  for  other  pnrpoees, 315 

MaichSO: 

An  act  to  amend  the  act  ^titled  '^An  act  for  aoppreaBii^ 
immorality," 316 


•  • 


•  •  •  • 


April  2: 

An  act  for  raising  money  to  finish  and  repair  the  Court 
House  and  Gaol  in  Qaeens  county.  An  act  to  authorize 
the  raising  a  snm  of  money  for  making  certain  neces- 
sary accommodations  for  the  Gaol,  and  certain  repairs  for 
the  Court  House,  in  the  comity  of  Rensselaer.  An  act 
to  raise  a  sum  of  money  for  building  a  Court  House  and 
Gaol  in  Delaware  county,  and  for  other  purposes ;  and 
An  act  for  building  a  Court  House  and  Gaol  in  the 
county  of  Schoharie, 317 

1799.  April  2 : 

An  act  to  amend  the  Statute  of  Limitations, 317 

1800.  March  19 : 

An  act  giving  certain  powers  to  the  magistrates  of  this 
State,  in  relation  to  seamen  in  foreign  service, 318 
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1800.  April  8 :  paqb. 

An  act  for  the  payment  of  certain  oJQicerB  of  Government, 
uid  for  other  purposes, 819 

1801.  February  27: 

An  act  for  estahliBhing  and  regulating  a  ferry  across  the 
Hadson  river,  between  the  town  of  Mount  Pleasant,  in 
the  county  of  Westchester,  and  Clarkstown,  in  the 
county  of  Rockland, 320 

....    Marcli  80 : 

An  act  authorizing  John  Marshall  and  Gilbert  Brown  to 
erect  a  null-dam  and  grist-mills  across  and  upon  Mill 
creek,  in  the  town  of  Rye,  and  county  of  Westchester,  . 
and  to  enable  certain  persons  interested  in  lands  contigu- 
ous thereto,  to  assent  to  the  same, 320 

....    Marcli  31 : 

An  act  concerning  the  proof  of  deeds  and  conveyances,  . .   321 

....    April  7 : 

An  act  authorizing  Masters  in  Chancery  to  appoint  guard- 
ians for  in&nts, 323 

1802.  April  3 : 

An  act  declaring  certain  waters  in  the  counties  of  Steuben 
and  Chenango,  to  be  public  highways,  and  repealing 
part  of  the  act  entitled  ''An  act  to  regulate  highways,"  324 

1803.  Marcli  26  : 

An  act  to  amend  an  act  entitled  'An  act  concerning  the 
recovery  of  debts  and  demands  to  the  value  of  £10,  in 
the  city  of  New  York,"  passed  the  16th  of  February, 
1797, 325 

....    April  5 : 

An  act  for  granting  and  securing  to  Philo  Norton,  the  sole 
right  and  advantage  of  erecting  and  employing,  for  a 
limited  time,  machines  for  carding  wool  and  spinning  flax 
and  hemp,  within  certain  counties  within  this  State, . . .  327 


laOL  Aprl4z  pj 

AMMt  nhmht  to  dbe  ili iti'w  rf  dbrtg  qgeqm  m  tiie 
dCf  €r5cvT«k, 527 

. « •  •    ypypnihrr  6 : 

: 828 


1505.  FebraarT25: 

Am  adto  CMble  the  Sector,  Cbndi  Wardem  aad  Yertiy- 
■MB  of  SL  An's  Chvdk,  of  the  tovn  of  BrooUjn,  to 
kII  their  pi»o«ege  ho«e  and  loto  of  grooiid  thereto 
lypfftaniiB^  fiir  the  |niipiiii  therem  mentioned, 829 

....    Maidi21: 

An  net  te  tiie  idicf  of  HnOanel  Shalcrtfid  odien, 380 

MaichSO: 

An  net  to  inoorponto  the  tnatees  of  the  Marine  Ho^Hal, 
in  the  chj  of  New  Tock, 330 

1806.  Jannaiy  28 : 

An  act  rapplementarj  to  the  aei  entitled  ''An  act  declaim 
ing  the  crimes  punishable  with  death  or  with  imprison- 
ment in  the  Stato  Prison,  and  lor  other  porposes,'* 885 

....    Jantiarj28: 

An  act  relatire  to  dower  in  certain  cases  therein  men- 
tioned,   3^ 

....    January  28 : 

An  act  authorising  Slpha  Smith  to  convey,  bj  deed,  the 
title  to  certain  lots  of  land, 834 

....    Januaiy  28 : 

An  act  for  the  relief  of  Mary  Beynolds,  administratrix  of 
Andrew  Reynolds,  deceased, 335 

....    January  28 : 

An  act  for  incorporating  the  Newburgh  Aqnedact  Ano^ 
ciation,  and  for  other  purposes, 885 

....    April  2 : 

An  act  rslative  to  certaijx  crimes  therein  mentioned, 337 
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1806.  April  4:  p^^^ 

An  act  to  amend  an  act  entitled  '*An  act  appointing  Com- 
miasioners  for  the  inspection  of  turnpike  roads," 338 

....    April  4: 

An  act  to  amend  an  act  entitled  ^An  act  to  regulate  high- 
ways in  relation  to  certain  towns  in  the  county  of  West- 
chester "  889 

—  April  4 : 

An  act  to  amend  an  act  entitled  "An  act  for  the  more 
speedy  recovery  of  debts  to  the  value  of  |25,  and  for 
other  purposes," 340 

—  April  4 : 

An  act  granting  to  John  K.  Hallenbake,  and  such  other  per- 
sons as  with  him  shall  associate,  the  privilege  of  laying 
out  and  constructing  a  free  road, 841 

1807.  January  27 : 

Aji  act  to  amend  an  act  entitled  ^^An  act  relative  to  unap- 
propriated and  forfeited  lands,  and  for  other  purposes,"  342 

—  January  27 : 

An  act  relative  to  the  punishment  of  certain  crimes, 343 

....    April  3 : 

An  act  relative  to  Columbia  College,  in  the  city  of  New 
York, 844 

—  April  6 : 

An  act  to  restrain  insurance  of  lottery  tickets,  and  for 
other  purposes, 345 

1808.  January  26 : 

An  act  relative  to  certain  crimes  therein  mentioned, 348 

....  'Noveml^er  1: 

An  act  supplementary  to  the  act  entitled  "An  act  to  grant 
to  Terence  Donnelly  and  others,  the  exclusive  right 
of  running  stage  wagons  on  the  west  side  of  Hudson 


IDbm  Oocscil  or  Bkviuiok. 

tl«  atf  of  Albuij  and  the  northem 
of  tl«  State  of  New  Jersey,"  passed  the 
of  Fefcranr,  1803, 349 

^2  act  ^  wrfSt  tl«  Diredon  and  Companj  of  the  Cana- 
ixlaae  ad  Pybtae  Bffi%e,  to  rdndld  the  same, 350 

iO*  Fracorr  34: 

^2  a:s  te  Imm|i  «■!  Gaaal  rtreet^  in  the  city  of  New 
Tctfc.  tmi.  fiar  mmemSamg  the  wds  lelatiiig  to  streets  and 

350 


JLa  act  t»  CHbk  tke  TVosImb  of  the  Reformed  Dntch 
C&ordk  «f  the  tovadi^  oi  New  Utrechti  in  Kings 
Kr«  %»  s«u  ^  pared  of  knd  therein  mentioned,. . .  352 


•  ...    Msr^I4: 

JU  act  to  cqnSae  tl«  four  great  distncts  of  the  State,  352 

A2  act  l»  f^fiSrJTh  samrs  in  tiie  dtj  ci  New  Twk,  and 


V  gent  fci^nioaal  powers  to  the  Major,  Aldermen  and 
CoasaMBaSrr  of  the  said  dtr,  in  rela^n  thereto, 355 


Am  Kt  ibr  the  refief  of  WnBam  H.  DeToe, 356 


.  SO: 

Am  act  to  ewtabfiA  and  confirm  the  original  surreys  of  the 
Was  im  the  IQkarr  IVact 356 


SO: 

Am  met  cmttisc  relief  im  certain  cases  to  the  inhabitants 
of  ^  dlT  of  New  York,  and  to  the  inhabitants  of  tiie 
towm  of  Brookhm,  im  Kings  eoonty, 357 

Janomrr  30: 

Am  met  ibrthe  r^ef  of  Nicholv  Haidenbmrgh,  lliomas  C 

mmd  olhen^  amd  for  otfaor  pmpoaes^ 357 


Bnxs  Vbtokd  bt  the  Council,  495 

1810.  March  80 :  pagil 

An  act  for  the  relief  of  the  heirs  of  Thomas  H.  Taylor, 
deceased, 358 

....    March  80 : 

An  act  for  the  relief  of  Persis  Pain  and  others, 359 

....    March  80 : 

An  act  for  the  relief  of  the  heirs  of  Philo  Day,  deceased,  360 

....    April  2 : 

An  act  for  the  relief  of  the  Ministers,  Elders  and  Deacons 
of  the  Reformed  Protestant  Dutch  Church,  in  the  town 
of  German  Flats,  in  the  county  of  Herkimer, 360 

1811.  March  28 : 

An  act  for  the  relief  of  the  representatives  of  Andrew 
Jones,  deceased, 361 

—    March  30 :  .  • 

An  act  to  prevent  frauds  at  elections,  and  for  other  pur- 
poses,    362 

.....  April  5 : 

An  act  to  prevent  frauds  at  elections,  and  for  other  pur- 
poses,     362 

....   April  5 : 

An  act  for  the  relief  of  the  representatives  of  William  H. 
Philips,  deceased, 364 

....    April  5  :v 

An  act  fbr  the  relief  of  James  Ford, 365 

1812.  January  28 : 

An  act  for  the  security  of  the  estates  of  femes  covert,  in 
certain  cases, 366 

March  14 : 

An  act  relative  to  the  real  estate  of  Geoi^e  Teeple, 
deceased, 367 


tM  The  C!oi7Kcil  of  Bbvisiok. 

1812.  May  26 :  ,iai^ 

An  act  to  authorize  the  guardians  of  Phebe  B.  Hart|  Sallj 
Ann  Bloom,  Eliza  Bloom  and  Jane  Bloom,  to  execute  a 
deed  to  James  Gazley, 367 

....    June  10 : 

An  act  for  the  relief  of  the  heirs  of  John  Schnltzs,  de- 
ceased,   368 

....    June  16: 

An  act  relative  to  the  real  estate  of  Anthony  Marvin, 
deceased, 368 

....    June  16 : 

An  act  for  the  relief  of  Nancj  Fairchild  and  her  in&nt  son,  869 

....    June  19 : 

An  act  incorporating  trustees  to  manage  such  funds  as 
Alexander  Proudfit  may  dispose  of  for  pious  and  chari- 
table gospel  purposes, 869 


« 


....    November  3 : 

An  act  concerning  the  Judges  of  the  Supreme  Court, ....  370 

1813.  Marclil2: 

An  act  to  amend  an  act  entitled  "An  act  concerning  the 
clerks  of  the  Supreme  Court  of  this  State,  and  for  other 
purposes,^' S7l 

....    April  5 : 

An  act  relative  to  the  eastern  branch  of  the  Schoharie 
turnpike, 372 

....    April  6 : 

An  act  concerning  joint  tenants  and  tenants  in  tail,  regulat- 
ing descents  and  abolishing  entails, 378 


... 


April  8 : 

An  act  restraining  bigamy, 874 

....    April  9 : 

An  act  to  revive  and  amend  the  act  entitled  '^An  act  to 
incorporate  the  Uarlaem  Bridge  Company,  and  for  build* 
ing  another  bridge  across  the  Harlaftm  river, 375 


BiBLS  YlTOSX)  BT  TRX  Coujscctu  487 

1818.  April  12 :  p^,. 

Ad  act  fimiting^  the  period  of  bringing  claims  and  prosecu- 
tions against  forfeited  estates, 876 

1814.  October  22: 

An  act  concerning  vessels  in  the  port  of  New  York, 377 

....    October  24: 

An  act  to  aid  in  the  apprehension  of  deserters  from  the 
army  and  navy  of  the  United  States, 377 

1815.  April  18 : 

An  act  for  the  payment  of  certain  officers  of  Government, 
and  for  other  purposes, 379 

1816.  April  6 : 

An  act  to  incorporate  the  Bank  of  Niagara, 380 

1818.  January  27 : 

An  act  for  the  relief  of  Eunice  Chapman,  and  for  other 
purposes, 381 

....    February  27 : 

An  act  for  the  relief  of  Eunice  Chapman,  and  for  other 
purposes, 382 

1819.  April  9 : 

An  act  concerning  the  Courts  of  General  Sessions  of  the 
Peace, 388 

1820.  Marcb  7 : 

An  act  relative  to  the  Roman  Catholic  Benevolent  Society, 
in  the  city  of  New  York, 388 

....   November  7 : 

An  act  to  authorize  certain  proceedings  in  Chancery  to  be 
done  by  certain  county  officers, 389 

....    November  20 : 

An  act  recommending  a  Convention  of  the  People  of  this 

State,   390 

63 


4K  TbK  CgC3CXL  of  SKTEffllS'. 

jbi  act  Mlhuiiuiig  Ac  li<flfi^  rf  »  toB  bridge  acwMB  the 
rauf  credt  m  the  tWB  cf  Saiigtitki^  m  the  eoimty 
of  Uklo^  and  te  o^cr  popoaes, 394 


MkrdiSl: 

Ab  act  to  aBMad  *Ab  act  to  |irn>Hiiaie  the  testmiosj  of 

April  5,181a, 895 


1822,  Jai»iarfr2: 

An  act  IB  addition  to  "^Am  act  rdatzre  to  the  common  lands 
of  the  frediolden  and  lahahitaBta  of  Hariaon,''  paaBed 
Maidi  2mh,  1820, 399 

....    Maich29: 

An  act  to  anlhoriK  the  TVnrtcci  of  Fannen'  Hall  Acad- 
emy, to  be  IViBteea  <^  a  Common  School  District^  and 
lor  other  mirpoaes. 400 


March  29: 
An  act  relatiTe  to  Uie  city  <^  Schenectadj, 401 

March  29: 

An  act  for  lehoildiiig  a  bridge  in  the  town  of  Mini&nk,. .  402 


CHRONOLOGICAL    LIST 


OF   BILLS   IN   iHE   APPENDIX. 


1786.  April  26:  p^ai 

An  aet  for  the  payment  of  the  salanes  of  the  Bereral  offi- 
cers of  Goyemment,  and  for  other  purposes  therein 
mentioned, 405 

1786.  April  8 : 

An  act  for  the  relief  of  Creditors  against  Heirs,  Devisees, 
Executors  and  Administrators,  and  for  proving  Wills 
respecting  Real  Estates, 408 

....    April  18 : 

An  act  for  emitting  the  sum  of  £200,000  for  the  purposes 
therein  mentioned, • 409 

....    April  14 : 

An  act  for  emitting  the  sum  of  £200,000  in  Bills  of  Credit 
for  the  purposes  therein  mentioned, 412 

....    April  15 : 

An  act  for  emitting  the  sum  of  £200,000  in  Bills  of  Credit 
for  the  purposes  therein  mentioned, 414 

1790.  MarclL  5 : 

An  act  appointing  Commissioners  with  power  to  declare 
the  consent  of  the  Legislature  of  this  State,  that  a  cer- 
tain territory  within  the  jurisdiction  thereof  should  be 
formed  or  erected  into  a  new  State, 416 

1798.  January  14 : 

An  act  for  prescribing  the  times,  places  and  manner  of 

f 

holding  elections  for  Senators  to  represent  this  State  in 


TAOM. 

of  ^e  rnted  States  of 


lezpenaefly  419 


*  ♦  ^J^I^IH^*"  ^    - 


J 


productive 
421 


Ai  as  s  aoBBt  :atf  vs  aozwd  '* Ab  aei  far  npfureaiiiig 

422 


JLk  k£  iar  ro<fc;i  J§  :ike  get  of  Xev  York  wrth  pare  and 


428 


Am  act  to  aocaae  Afr  sxKbcr  of  vardftin  the  dtf  of  New 

cS^aSae  tike  aHM» 423 


15*>L  AprZ4: 

Am  act  tD  lataim  vaoMnpanted  Banlnug  Aaaociatioiifli  425 


1806.  Mkrdi  26: 

Am  act  to  inoorpofate  tiie  ito^holders  oi  the  MerchaatB' 
Bank  m  tke  dtj  of  Xev  Totk, 427 

1806.  3hrdi28: 

An  act  fiir  tlie  idief  of  HoiT  Ddwd, 429 

181L  March  8: 

Am  act  to  hieoqK>rate  the  stockholden  of  the  Union  Bank 
m  the  citj  <^  New  York, 480 

1812.  June  2: 

An  aet  to  incorporate  the  itockholdeia  of  the  Bank  of 
America, 482 

June  16: 

'  An  act  providing  lor  the  election  of  Representatives  for 
the  State  in  the  Clongress  of  the  United  States. 483 


Li9r  OF  Bills  in  the  Appendix.  601 

1812.  June  19 :  p^^b. 

An  act  concerning  the  Judges  of  the  Supreme  Court,. . . .  436 

1813.  April  9 : 

An  act  for  the  encouragement  of  American  Manufactures,  488 

1814.  January  25 : 

An  act  to  alter  the  name  of  the  corporation  of  Trinity  . 
Church  in  New  York,  and  for  other  purposes, 439 

—    October  21 : 

An  act  to  encourage  Priyateering  Associations, 440 

....    October  22 : 

An  act  concerning  vessels  in  the  port  of  New  York, 442 

....    October  24 : 

An  act  to  authorize  the  raising  of  troops  for  the  defense  of 
this  State, 443 

....    October  24 : 

An  act  to  authorize  the  raising  of  a  corps  of  Sea  Fenci- 
bles, 446 

1815.  April  11 : 

An  act  to  amend  an  act  entitled  "An  act  for  regulating 
elections ;''  passed  March  29th,  1813, 447 

....    April  18 : 

An  act  apportioning  the  representation  of  this  State  accord- 
ing to  the  rule  prescribed  bj  the  Constitution, 446 

1816.  Novembers: 

An  act  to  suppress  dueling, 449 


CHRONOLOGICAL    LIST 


OF  BILLS  THAT  DID  NOT  BECOME  LAWS  FROM  THE  VETOES 

OP  THE  COUNCIL. 


1778.  November  5 :  pj^qb^ 

An  act  for  raising  a  further  som  by  tax,  to  be  applied  to- 
wards the  public  exigencies  of  this  State, 214 

» 

1779.  March  14: 

An  act  for  forfeitures  and  confiscations,  and  for  declaring* 
.    the  sovereignty  of  the  People  of  this  State  in  respect  of 
all  property  within  the  same, 219 


... 


•  •  •  • 


September  24  : 

An  act  for  continuing  the  powers  of  the  Commissioners 
for  detecting  and  defeating  conspiracies,  and  for  other 
purposes  therein  mentioned, 226 

October  15 : 

An  act  to  indemnify  the  Sherifif  of  the  county  of  Ulster 
against  inyoluntary  escapes  on  civil  processes,  and  for 
other  purposes  therein  mentioned, 227 

October  21 : 

An  act  to  prevent  Horse  racing  and  Theatrical  Entertain- 
ments,    228 

1780.  March  8 : 

An  act  to  facilitate  the  levying  the  taxes  for  supporting  the 
poor,  and  defraying  the  contingent  expenses  in  the  coun- 
ties of  Ulster,  Orange,  Westchester,  Datchess,  Tryon 
and  Charlotte, 231 


*   •    •    a 


CM  The  OomxciL  of  Bxtibiok. 

1780.  May  12 :  p^ia 

An  act  for  the  more  eflfectnal  tappreaaion  of  vice  and 
immorality, 232 

....    October  5 : 

An  act  for  the  amendment  of  the  law  directing  the  sales 
of  forfeited  lands, 283 

....    October  9 : 

An  act  for  the  appointment  of  a  Council  to  assist  in  the 
administration  of  the  Goyemment  daring  the  recess  of 
the  Legislature, 284 

1781.  March  29 : 

An  act  to  amend  an  act  entitled  ^An  act  for  regulating  the 
Militia  of  the  State  of  New  York," 238 

....    March  29: 

An  act  to  prevent  evil-minded  persons  supplying  the  enemy 
with  provisions,  and  for  other  purposes, 240 

1782.  April  13 : 

An  act  to  stay  suits  against  public  ofScers  for  a  limited 
time, 244 

1783.  March  20  : 

An  act  for  the  relief  of  certain  insolvent  debtors  with 

respect  to  the  imprisonment  of  their  persons, 244 

« 
....    March  24: 

An  act  to  remove  certain  doubts  relative  to  the  powers  of 
the  Ck>nmii8sioner8  of  Sequestration, 245 

1784.  January  15 : 

An  act  declaratory  of  the  alienism  of  the  persons  therein 
described, 246 

....    January  15 : 

An  act  to  amend  an  act  relative  to  debts  due  to  persons 
within  the  Enemy's  lines, 248 


Bills  xhat  did  koi  bbooicx  Laws.  605 

1784.  March  80 :  pj^o^ 

An  act  for  apprebendiog  of  persoos  in  any  county  upon 
warrants  granted  by  the  Justices  of  the  Peace  of  any 
other  county, 249 


•  •  • 


November  25 : 

An  act  to  empower  Elizabeth  Debeavois,  widow,  and  Jo- 
hannes £.  Lott  and  John  Yanderbilt,  Esquire,  Adminis- 
trators to  the  estate  of  Joost  Deboavois,  deceased,  to  sell 
and  dispose  of  the  real  estate  of  the  said  Joost  Debea- 
vois, for  the  payment  of  his  debts  and  other  purposes, . .  256 

....    November  27 : 

An  act  for  the  more  easy  assessment  of  taxes  in  the  city 
^        and  county  of  New  Yoric,  altering  the  mode  of  punish- 
ment in  certain  cases  of  Petit  Larceny,  and  for  the  con- 
finement of  vagrants  and  lewd  persons  to  hard  labor, . .  259 

1786.  March  1  : 

An  act  to  regulate  inoculation  for  the  small  pox  in  the 
city  and  county  of  Albany,  and  in  the  counties  of  Suf- 
folk and  Dutchess, 258 

....    March  8 : 

An  act  to  enable  the  Courts  therein  mentioned  to  issue 
commissions  for  the  examination  of  witnesses  in  certain 
cases, •  259 

....    March  8 

An  act  incorporating  the  several  tradesmen  and  mechanics 
of  the  city  and  county  of  New  York,. . . : 261 

....    March  9 : 

An  act  to  prevent  delay  in  the  collection  of  taxes,  and  for 
giving  relief  in  certain  cases, 266 

....    March  21 : 

An  act  for  the  gradual  abolition  of  Slavery  within  this 
State, ^ 268 

March  28: 

An  act  to  remove  doubts  respecting  an  act  entitled  ''An 

aet  to  abolish  tntaila;  to  oonflim  conveyBOieet  by  tenants 
64 


fiM  The  C!oukgil  of  Beyisiok. 

PA6I. 

in  tafl;  to  distribute  estates  real  of  intestates;  to 
remedy  defective  conveyances  to  joint  tenants,  and 
directing  the  mode  of  such  conveyances  in  {aturc,  passed 
July  12,  1782, 270 

1785.  April  6: 

An  act  to  incorporate  the  (xennan  Society  for  encouraging 
emigraUon  from  Germany;  relieving  the  distresses  of 
emigrants,  and  promoting  useful  knowledge  among  their 
countrymen, 273 

....    April  11 : 

An  act  to  cure  certain  defects  in  deeds  and  conveyances  of 
real  estate, 274 

....    April  20 : 

An  act  incorporating  the  inhabitants  residing  within  the 
limits  therein  mentioned, 274 

,...    April  22: 

An  act  for  the  relief  of  William  Gilchrist, 277 

1786.  February  27 : 

An  act  for  settling  intestates'  estates,  proving  wills  and 
granting  administrations, 279 

1787.  April  21 : 

An  act  for  regulating  the  fees  of  the  several  officers  and 
ministers  of  the  Courts  of  Justice  within  this  State,. . .  285 

1789.  July  15 : 

An  act  prescribing  the  manner  of  holding  elections  for 
Senators  to  represent  tins  State  in  the  Senate  of  the 
United  States, 290 

1790.  April  8 : 

An  act  for  the  relief  of  John  Henry  and  others, 291 

....    April  8 : 

An  act  to  amend  an  act  entitled  *'An  act  to  appropriate  the 
lands  set  apart  to  the  use  of  the  troops  of  the  line  of 
this  State,  lately  serving  in  the  army  of  the  United  States, 


Bills  that  did  not  become  Laws.  607 

and  for  other  purposes  therein  mentioned,  and  for  ex- 
tending relief  to  the  persons  therein  named,*' 293 

1791.  February  21 : 

An  act  to  invest  the  Mayor,  Aldermen  and  Commonalty 
of  the  city  of  New  York  with  power  to  license  and  regu- 
late the  fees  of  Hackney  Coaches,  and  to  lay  a  tax  on 
all  wheel  carriages  within  the^  city  and  county  of  New 
York,   , 294 

—   March  1 : 

An  act  to  enable  the  Mayor,  Aldermen  and  Commonalty  of 
the  city  of  New  York  to  order  the  raising  moneys  by 
tax  for  the  purposes  therein  mentioned, 298 

1792.  December  1 : 

An  act  for  electing  representatives  for  this  State  in  the 
House  of  Hepresentatives  of  the  Congress  of  the  United 
States  of  America, 299 

1793.  February  27 : 

An  aet  for  vesting  the  lands  appropriated  for  highways 
and  streets  in  the  city  of  New  York,  in  the  corporation 
of  the  said  city, 803 

1794.  February  21 : 

An  act  for  the  relief  of  Mathew  Trotter, 304 


•  •  • 


March  27: 

An  act  further  to  amend  the  act  entitled  ^An  act  for  the 
better  laying  out,  regulating  and  keeping  in  repair  all 
common  and  public  highways  and  private  roads  in  the 
counties  of  TTlster,  Orange,  Dutchess,  Westchester, 
Washington,  Albany  and  Montgomery, 305 

1797.  March  81 : 

An  act  enabling  the  Mayor,  Recorder,  Aldermen  and  Com- 
monalty of  tiie  city  of  Hudson  to  order  the  raising  a 
sum  of  money  for  the  payment  of  a  city  watch, 310 


608  The  Oouxcil  of  Bkvision. 

1797.  April  1:  paqi. 

Ab  act  to  enable  St.  Jolm  Hooeywood  to  continiie  an  attor- 

811 


April  3: 

Ab  act  anthoriii]^  the  MayWy  Aldenneii  and  Commonalty 
of  the  dtj  of  Albany  to  raiae  a  «om  of  money  by  tax 
lor  defimying  the  expense  ci  lighting  the  lampe^  and  for 
the  support  of  anight  watch, 311 

179a  January  2: 

An  act  finiher  to  amend  the  act  entitled  ''An  act  to  organ- 
ic the  Militia  of  this  State,** 313 

....    January 26: 

An  act  fat  the  relief  erf*  Anna  Breadbake, 314 

1799.  April  2 : 

An  act  to  amend  the  SUtote  of  Limitations^ 317 

1800.  March  19: 

An  act  girii^  certain  powers  to  Magistrates  of  this  State 
in  relation  to  seamen  in  fore^  serrice, 318 


1801.  Febmaiy  27 : 

An  act  ibr  pwtablishing  and  r^oiating  a  ferry  across  the 
Hudson  Rirer,  between  the  town  of  Mount  Pleasant  in 
the  connty  of  Westchester,  and  Clarkstown  in  the  county 
of  Boddand, 320 

....    March  81 : 

An  act  concerning  the  proof  of  deeds  and  conyeyances,. .  321 


• . 


March  81: 

An  act  concerning  mortgagesi 323 

. . .    April  7 : 

An  act  authorizing  Masters  in  Chancery  to  appoint  goard- 
ians  for  infimts, 828 


Bills  that  pid  kot  bbooke  Laws.  609 

1802.  April  3 :  pj^o^ 

An  act  declaring  certain  waters  in  the  counties  of  Steuben 
and  Chenango  to  be  public  highways,  and  repealing  part 
of  the  act  entitled  *'An  act  to  regulate  highwajs," ....  324 

1808.  March  26 : 

An  act  to  amend  an  act  entitled  *'An  act  concerning  the 
recovery  of  debts  and  demands  to  the  value  of  £10  in 
the  city  of  New  York,"  passed  February  16,  1Y97,. , . .  325 

—  April  5 : 

An  act  for  granting  and  securing  to  Philo  Norton  the  sole 
right  and  advantage  of  erecting  and  employing  for  a 
limited  time,  machines  for  carding  wool  and  spinning 
flax  and  hemp  within  certain  counties  within  this  State,  327 

1804.  November  6 : 

An  act  concerning  libels, 328 

1805.  Maicli  21 : 

An  act  for  the  relief  of  Nathaniel  Shaler  and  others,. . .  •  330 

—  March  80 : 

An  act  to  incorporate  the  Trustees  of  the  Marine  Hospital 
in  the  city  of  New  York,, 330 

1806.  January  28 : 

An  act  supplementary  to  the  act  entitled  ''An  act  declaring 
the  crimes  punishable  with  death,  or  with  imprisonment 
in  the  State  Prison,  and  for  other  purposes,'' 331 

January  28 : 

An  act  authorizing  Zilpha  Smith  to  convey  by  deed  the 
title  to  certain  lots  of  land, .  • .  • 334 


• .  • 


January  28 : 

An  act  for  the  relief  of  Mary  Reynolds,  administratrix  of 
Andrew  Reynolds,  deceased, 336 

...   January  28: 

An  act  for  incorporating  the  Newburgh  Aqueduct  Associa- 
tion, and  for  other  purposes, 335 


510  Thk  Council  of  Bxvisiov. 

1806.  April  2 :  paa 

An  act  lektare  to  e^rtain  crimes  therein  mentioBed, 387 


•  •  •  • 


April  4: 

An  act  to  amend  an  act  entitled  ^An  act  to  regulate  lugli* 
ways  in  relation  to  certain  towns  in  the  county  of  Westr 
chester," 839 

•  ••.    April 4: 

An  act  to  amend  an  act  entitled  "An  act  for  the  more 
speedy  recoyery  of  debts  to  the  ralne  of  $25,  and  for 
other  purposes," 340 

.•••    April  4; 

An  act  granting  to  John  B.  Hallenbakei  and  sacfa  other 
persons  as  with  hun  shall  associate,  the  privileges  of  lay- 
ing out  and  constractmg  a  free  road, 341 

1807.  January  27 : 

An  act  to  amend  an  act  entitled  "An  act  relatire  to  unap- 
propriated and  forfeited  lands,  and  for  other  purposes,"  342 

....    January  27 : 

An  act  relatire  to  the  punishment  of  certain  crimes, 843 

....    April  S : 

An  act  relative  to  Columbia  College  in  the  city  of  New 
York, * 344 

....    April  6 : 

An  act  to  restrain  insurance  of  lottery  tickets,  and  for 
other  purposes, 345 

1808.  January  26 : 

An  act  relative  to  certain  crimes  therein  mentioned, 348 

November  1 : 

An  act  supplementary  to  the  act  entitied  ^An  act  to  grant 
to  Terence  Donnelly  and  others  the  exclusive  right  of 
running  stage  wagons  on  the  west  side  of  Hudson  River, 
between  the  city  of  Albany  and  the  northern  boundary 
ixTifi  of  the  State  of  New  Jersey,'*  passed  the  26Ui  day 
of  Efibruary,  1808, 849 


^ . .  • 


Bills  that  did  not  become  Laws.  611 

1808.  November  1 :  p^^^j^ 

An  act  to  enable  the  Directors  and  Company  of  the  Cana- 
joharie  and  Palatine  Bridge  to  rebuild  the  same, 850 

1809.  February  24 : 

An  act  for  laying  ont  Canal  street  lu  the  city  of  New  York 
and  for  amending  the  acts  relating  to  Btrvets  and  roads 
therein  mentioned, 350 

—  February  24 : 

An  act  to  enable  the  Trustees  of  the  Reformed  Dutch 
Church  of  the  tolivnship  of  New  Utrecht,  in  Kings 
county,  to  sell  the  parcel  of  land  therein  mentioned,. . .  352 

....   Marcb  14 : 

An  act  to  equalize  the  four  great  districts  of  this  State,. . .  352 

1810.  January  30 :  '  •   . 

An  act  to  establish  surveys  in  the  city  of  New  York,  and 
to  grant  additional  powers  to  the  Mayor,  Aldermen  and 
Conamonalty  of  the  said  city  in  relation  thereto, 355 

....   January  80 : 

An  act  for  the  relief  of  William  H.  Deyoe, 350 

—  January  SO : 

An  act  to  establish  and  confirm  the  original  surveys  of  the 
lots  in  the  Military  Tract,. 356 

....   Januaiy  80 : 

An  act  granting  relief  in  certain  cases  to  the  inhabitants 
of  the  city  of  New  York,  and  to  the  inhabitants  of  the 
town  of  Brooklyn  in  Kings  county, 35? 

....    Januaiy  80 : 

An  act  for  the  relief  of  Nicholas  Hardenburgh,  Thomas  C. 
Jansen  and  others,  and  for  other  purposes, 357 

•  • . .    March  SO : 

An  act  for  the  relief  of  the  heirs  of  Thomas  H.  Taylor, 
deceased, • 358 


512  The  Coxtkczl  or  Birxsrosr. 

1810.  March  80:  ,^^ 

An  act  for  the  relief  of  Persb  Pain  and  othen,. 359 

•  •  •  •    March  80 : 

An  act  for  the  relief  of  the  heirs  of  Philo  Day,  deceased,  360 

....    April  2 : 

An  act  for  the  relief  d(  the  Minister,  Elders  and  Deacons 
of  the  Reformed  Protestant  Dutch  Church  in  the  town 
of  German  Flats  in  the  county  of  Herkimer, 360 

1811.  March  23 : 

An  act  for  the  relief  of  the  representatives  of  Andrew 
Jones,  deceased, 361 

....    March  30 : 

An  act  to  prevent  frauds  at  elections,  and  iot  other  pur- 
poses,   362 

....    April  5: 

An  act  to  prevent  frauds  at  elections,  and  for  other  pmv 
poses, 362 

....    April  5 : 

An  act  for  the  relief  of  the  representatives  of  William  H. 
Phillips,  deceased, 364 

....    April  5 : 

An  act  fior  the  relief  of  James  Ford, 365 

1812.  January  28 : 

An  act  for  the  security  of  the  estates  of  femes  covert  in 
certain  cases,. 366 

....    March  14 : 

An  act  relative  to  the  real  estate  of  GeoTge  Teeple,  de- 
ceased,   » 367 

May  26: 

An  act  to  authorize  the  guardians  of  Phebe  B.  Hart,  Sally 
Ann  Bloom,  Eliza  Bloom  and  Jane  Bloom,  to  execute  a 
deed  to  James  Gazlcy, 367 


Bills  that  did  not  bwoks  Ixiws.  613 

1812.  June  10 :  p^^^ 

An  act  for  the  relief  of  tbe  heirs  of  John  SchultzB,  de- 
ceased,    368 

—  .    June  15 : 

An  act  relative  to  the  real  estate  of  Anthony  Marvin,  de- 
ceased,     368 

.    June  16: 

An  act  for  the  relief  of  Nancy  Fairchild  and  her  infant 
son, 369 

June  19 : 

An  act  incorporating  Trostees  to  manage  such  funds  as 
Alexander  Proudfit  may  dispose  of  for  pious  and  chari- 
table Gospel  purposes, 369 

....    November  3 : 

An  act  coucerning  the  Judges  of  the  Supreme  Court,. . . .  370 

1813.  March  12 : 

An  act  to  amend  an  act  entitled  "An  act  concerning  the 
clerks  of  the  Supreme  Court  of  this  State,  and  for  other 
purposes," 371 

....    April  5 

An  act  relative  to  the  eastern  branch  of  the  Schoharie  turn- 
pike,     372 

....    April  6 : 

An  act  concerning  joint  tenants  and  tenants  in  tail,  regu- 
lating descents,  and  abolishing  entails, 373 

....    April  8 : 

An  act  restraining  bigamy, 374 

....    April  9 : 

An  act  to  revive  and  amend  the  act  entitled  "An  act  to 
incorporate  the  Harlaem  Bridge  Company,  and  for 
building  another  bridge  across  the  Harlaem  river, 375 

April  12 : 

An  act  limiting  the  period  of  bringing  claims  and  prosecu- 
tions against  forfeited  estates, 376 

65 


614  The  Oottncil  of  Ebyision. 

1814.  October  22  :  pagi. 

An  act  concerning  vessels  in  the  port  of  New  York, 377 

....    October  24 : 

An  act  io  aid  in  the  apprehension  of  deserters  from  the 
Army  and  Navy  of  the  United  States, 377 

1815.  April  18 : 

An  act  for  the  payment  of  certain  officers  of  Groyemment, 
and  for  other  purposes, 379 

1816.  April  5 : 

An  act  to  incorporate  the  Bank  of  Niagara, 380 

1818.  January  27 : 

An  act  for  the  relief  of  Eunice  Chapman,  and  for  other  pur- 
poses,     381 

1819.  April  9 : 

An  act  concerning  the  Courts  of  General  Sessions  of  the 
Peace, 388 

1820.  March  7 : 

An  act  relative  to  the  Roman  Catholic  Benevolent  Society 
in  the  city  of  New  York, 388 

....    November  7 : 

An  act  to  authorize  certain  proceedings  in  Chancery  to  be 
done  by  certain  county  officers, 389 

....    November  20 : 

An  act  recommending  a  Convention  of  the  People  of  this 
State, 390 

1821.  March  28 : 

An  act  authorizing  the  building  of  a  toll  bridge  across 
the  Esopus  Creek,  in  the  town  of  Sangerties,  in  the 
county  of  Ulster,  and  for  other  purposes, 394 

....    March  81 : 

An  act  to  amend  ''An  act  to  perpetuate  the  testimony  of 
witnesses  in  certain  cases,"  passed  April  5,  1818, 395 


Bills  that  did  not  become  Laws.  616 

1822.  January  2 :  p^qe^ 

An  act  in  addition  to  ''An  act  relative  to  tlie  common  lands 
of  the  fireebolders  and  inhabitants  of  Harlaem/'  passed 
March  28,  1820, 399 

March  29 : 

An  act  to  authorize  the  Trnstees  of  Farmers'  Hall  Acad- 
emy to  be  Trustees  of  a  Common  School  District,  and 
for  other  purposes, 400 

....    March  29: 

An  act  relative  to  the  city  of  Schenectady, 401 

March  29 : 

An  act  for  rebuilding  a  bridge  in  the  town  of  Minisink, . .  402 


CHRONOLOGICAL    LIST 


OF  BILLS  THAT  BECAME  LAWS  NOTWITHSTANDING  THE 

OBJECTIONS  OF  THE  COUNCIL,  BY  A  TWO-THIED 

VOTE  OF  THE  LEGISLATURE. 


1778.  February  3 :  p^qb. 

An  act  reqairiDg  all  persons  holding  offices  or  places  under 
the  Government  of  this  State,  to  take  the  oaths  therein 
prescribed  and  directed.  (  This  bill  was  amended  bj  the 
Legislature  in  accordance  with  the  objections  of  the 
Council,  and  then  passed  ), 201 

February  20 : 

An  act  to  prevent  the  exportation  of  flour,  meal  and  grain 
out  of  this  State, 203 

March  25 : 

An  act  to  regulate  elections  within  this  State^ 208 

....    Marcb  25 : 

An  act  for  raising  moneys  to  be  applied  towards  the  public 
exigencies  of  this  State, 212 

....    March  30 : 

An  act  for  raising  seven  hundred  men  to  be  employed  in 
the  defense  of  this  State, 214 

1780.  March  4 : 

An  act  for  the  immediate  sale  of  part  of  the  forfeited 
estates, 229 

1781.  March  8 : 

An  act  more  effectually  to  collect  the  deficiencies  in  assess- 
ments of  wheat,  and  to  lay  an  embargo  on  the  exporta- 
tions  of  flour,  meal  and  wheat  out  of  the  State, 235 


•  • 


518  The  Council  of  Beyisiok. 

1781.  March  26:  pa^ 

An  act  to  relieve  certain  persons  in  the  connty  of  Chariotte 
from  the  penalty  of  an  act  entitled  ^  An  act  for  raising 
^    levies  to  reinforce  the  army  of  the  United  States,^ 237 

March  27 : 

An  act  to  suspend  certain  parts  of  an  act  entitled  ''An  act 
for  raising  by  tax  a  snm  equal  to  $150,000  in  f^>ecie,'' 
and  of  an  act  of  Congress  of  the  18th  day  of  March, 
1780,  relative  to  the  finances  of  the  United  States,  and 
making  provision  fbr  redeeming  the  proportion  of  this 
State  of  the  Bills  of  Credit  to  be  emitted  in  porsnance 
of  the  said  act  of  Congress,  and  for  other  purposes 
therein  mentioned, 237 


•  • 


June  80 : 

An  act  for  raising  a  tax  in  specie,  and  a  tax  in  paper 
currency, 241 

1782.  April  10: 

An  act  to  empower  Justices  of  the  Peace,  Mayors,  Record- 
ers and  Aldermen  to  try  causes  to  the  value  of  £10 
and  under,  and  to  repeal  certain  acts  therein  men- 
tioned,   • 241 


•  • . . 


April  11 : 

An  act  for  raising  the  sum  of  £18,000,  and  the  further  sum 
of  £18,000  by  tax  within  this  State,  and  for  settling 
public  accounts, 241 

1784.  April  20: 

An  act  to  enable  the  Mayor,  Recorder  and  Aldermen  of  the 
city  and  county  of  New  York,  to  raise  moneys,  by  tax, 
for  the  purposes  therein  mentioned, 251 


•  • 


•  • 


May  4: 

An  act  for  raising  £100,000  within  the  several  counties 
therein  mentioned, 252 

May  10 : 

kn  act  to  encourage  the  settlement  of  the  waste  and  unap- 
propriated lands  within  this  State, 253 


Bills  that  became  Laws.  619 

1784.  May  12 :  p^^b. 

An  act  to  preserve  the  freedom  and  independence  of  this 
State,  and  for  other  purposes  therein  mentioned, 254 

« 

....    May  12 : 

An  act  for  the  speedy  sale  of  the  confiscated  and  forfeited 
estates  within  this  Stat^  and  for  other  purposes  therein 
mentioned, 256 

1785.  March  9 : 

An  act  for  the  indemnification  of  the  Commissioners  of 
Sequestration,  and  the  Commissioners  of  Forfeitures,  and 
the  lessees  under  them,  and  for  other  purposes  therein 
mentioned, 265 

....    March  12 : 

An  act  to  explain  and  amend  an  act  entitled  ''An  act  impos- 
ing duties  on  certain  goods,  wares  and  merchandise 
imported  into  this  State,"  passed  18th  November,  1784,  267 

....    April  4 : 

An  act  to  enable  persons  to  discharge  debts  due  to  this 
State  for  moneys  loaned  while  this  State  was  a  Colony,  271 

....    April  5 : 

An  act  to  appoint  the  place  of  holding  the  Supreme  Court 
of  Judicature  of  tiiis  State  in  future,  and  to  prolong  the 
terms  thereof,  and  for  other  purposes  therein  mentioned,  272 


•  •  • 


April  20 : 

An  act  to  vest  the  estate  of  William  R.  Van  Cortlandt  in 
trustees  for  the  payment  of  his  debts,  and  other  purposes,  275 

April  20 : 

An  act  to  enable  the  Mayor,  Aldermen  and  Commonalty 
in  Common  Council  convened,  to  order  the  raising 
moneys,  by  tax,  for  the  maintenance  of  the  poor  and 
other  contingent  expenses  arising  in  the  said  city  of 
New  York, 276 

April  26 : 

An  act  for  the  payment  of  the  salaries  of  the  several  ofiScers 
of  Government,  and  for  other  purposes  therein  mentioned,  278 


Bills  tbult  bsoams  LAWd.  £21 

1797.  February  10 :  p^^it 

An  act  for  raising  a  further  sum  of  money  for  repairing 
the  Court  House  and  Gaol  in  the  county  of  Herkimer,  300 

1798.  January  2 : 

An  act  to  vest  certain  powers  in  the  freebolders  and  inhabi- 
tants of  the  villages  of  Troy  and  Lansingbui^h,  and  for 
other  purposes  therein  mentioned, 312 

....    February  2 : 

An  act  authorising  the  use  of  paper  instead  of  parchment, 
in  certain  legal  proceedings, 316 

—    March  23 : 

An  act  repealing  the  act  entitled  "An  act  for  granting  and 
securing  to  John  Fitch  the  sole  right  and  advantage  of 
making  and  emplojring  the  steamboat  by  him  lately 
invented,  and  for  other  purposes,'* 315 

....    March  30: 

An  act  to  amend  the  act  entitled  "An  act  for  suppressing 
immorality,'' 316 

April  2 : 

An  act  for  raising  money  to  finish  and  repair  the  Court 
House  and  Gaol  in  Queens  county.  An  act  to  authorize 
the  raising  a  sum  of  money  for  making  certain  neces- 
sary accommodations  for  the  Gaol,  and  certain  repairs  for 
the  Court  House,  in  the  county  of  Rensselaer.  An  act 
to  raise  a  sum  of  money  for  building  a  Court  House  and 
Gaol  in  Delaware  county,  and  for  other  purposes  therein 
mentioned ;  and  An  act  for  building  a  Court  House  and 
Gaol  in  the  county  of  Schoharie, 317 

1800.  April  8 : 

An  act  for  the  pa3rment  of  certain  officers  of  Government, 
and  for  other  purposes, 310 

1801.  March  30 : 

An  act  authorizing  John  Marshall  and  Gilbert  Brown  to 

erect  a  mill-dam  and  grist-mills  across  and  upon  Mill 
66 
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i.^aMBOi'u  -fnifmnis. 320 


la  aaiimK  u  ;a«  tuieQEiiL  «f  itiiim  oCecn  in  tlie 
acr  jf^S^swYiA. 827 
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as-  gf^Ttnige  kaane  a^  kCi  cf  gromid  thereto 
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338 

Aa  ad  to  a&fc&i  am  an  cnshled  ""Ab  act  a{^M>mtiiiig  Com- 
mrmnmn%  ix  &e  frwpftfftoa  of  tnraiMke  roads^** 338 

1S13.  FebniaiT  27 : 

Aa  act  lor  the  relief  of  Eunice  ChifMnan,  and  for  other 
prnposea^ 382 


r 


ALPHABETICAL   INDEI 


or 


BILLS    VETOED    BY    THE    COUNCIL 


A. 
ABOLmos  OF  Slavery:  pj^a^ 

An  act  relative  to  the, 268 

Abministration  of  Government  : 

An  act  relative  to  the, 234 

Albany: 

Night  watch, 311 

Alienism: 

An  act  declaratory  of  the  alienism  of  the  persons  therein  de- 
scribed,    246 

Amendment  op  Acts: 

233,  238,  248,  267,  293,  301,  305,  313,  316,317,  325,  338,339, 

340,  342,  371,  375,  395 

Army: 

An  act  relative  to  the  army  of  the  United  States, 237 

Assessments  ; 

An  act  more  effectually  to  collect  the  deficiencies  in  assessments 
of  wheat,  and  to  lay  an  embargo  on  the  exportation  of  floar, 
meal  and  wheat  out  of  the  State, 285 


B. 
^xsn  or  yiAfijiBA:  pj^cK 

Aa  act  to  'meargiOBat  t^ 380 


Am  MX  n^txmzhuL 874 


Bills  of  Czedit: 

An  act  r^atrre  tfl^ 237 

'BOWTT  Tjcfdsz 

An  act  to  amend  an  act  entitled  ^An  act  to  appropriate  the 
lands  tet  apart  to  the  use  of  the  troops  of  the  line  of  this  State, 
laielj  serrii^  in  the  annr  of  the  United  States,  and  for  other 
purposes  therein  mentjooed,  and  for  extending  relief  to  the 
persons  therein  named,** 293 

BBmADBAEE,  AXXA: 

An  act  for  the  relief  o( 314 

Bbidge: 

An  act  for  reboilding  a  bridge  in  the  town  of  IHnisink, 402 

Beookltk  : 

An  act  concerning  K^ki  to  the  itdiabitants  o( 357 

C. 

Canajoharib  aot)  Palatine  Bridge: 

Ad  act  to  enaUe  the  Directors  and  Company  of  the  Canajoharie 
and  Palatine  Bridge  to  rebuild  the  same, 350 

Canal  Street: 

An  act  relative  to ;  in  the  City  of  New  Yorlc, 350 

Chancery  : 

An  act  to  authorize  cei*tAin  proceedings  in  Chancery  to  be  done 
by  certain  county  officers, 389 

Chapman,  Eunice: 

An  act  tov  the  relief  of,  and  for  other  purposes, 381 


/ 


Index  of  Bills  Vetoed  by  the  Council.  525 

Charter  Officers:  pj^^i^^ 

An  act  relative  to ;  in  the  City  of  New  York, •  327 

Chenango  County: 

An  act  relative  to  Waters  being  public  highways, 824 

Churches  : 

An  act  to  enable  the  Rector,  Church  Wardens  and  Vestrymen 
of  St  Ann's  Church,  of  the  town  of  Brooklyn,  to  sell  their 
parsonage  house  and  lots  of  ground  thereto  appertaining,  for 
the  purposes  therein  mentioned, 829 

An  act  to  enable  the  Trustees  of  the  Reformed  Dutch  Chnrch 
of  the  township  of  New  Utrecht,  in  Kings  county,  to  sell 
the  parcel  of  land  therein  mentioned, 852 

An  act  for  the  relief  of  the  Ministers,  Elders  and  Deacons  of  the 
Reformed  Protestant  Dutch  Church,  in  the  town  of  German 
Flats,  in  the  county  of  Herkimer, 863 

Cmr  OF  New  York: 

See  New  York  City  and  County. 

Clerks,  Supreme  Court: 

An  act  to  amend  an  act  entitled  ''An  act  concerning  the  clerks 
of  the  Supreme  Court  of  this  State,  and  for  other  purposes,^'  871 

Columbia  College: 

An  act  relative  to, .* 844 

Commissioners  of  Land  Office: 

An  act  to  extend  the  powers  of  the  Commissioners  of  the  Land 
Office  to  the  cases  therein  mentioned,  and  for  other  purposes,  288 

Commissioners  of  Sequestration: 

An  act  to  remove  certain  doubts  relative  to  the  powers  of  the 
Conunissioners  of  Sequestration, 245 

An  act  for  the  indemnification  of  the  Commissioners  of  Seques- 
tration and  the  Commissioners  of  Forfeitures,  and  the  lessees 
under  them,  and  for  other  purposes  therein  mentioned,.  •  •  •  •  265 


_ — ?-'  *''»^!!T     X*  -iZl?". 


>•>  sT 


i  ■  ■■      ■ 


.■«»    u 


'SuQfr   jiT    w:* 


JXmA 


mz   .r 


^rr   u    .ajUT 


L  T. 


a&CBSkAM.  f^ 


Index  of  Bili^  Vetoed  by  the  Council.  627 

D. 

DAT,  Philo,  Heks  of: 

An  act  for  the  relief  of  the  heirs  of  Philo  Day,  deceased, ....  360 

Debbavois,  Joost,  Estate  : 

An  act  to  empower  Elizabeth  Debeavois,  widow,  and  Johannes 
E.  Lott  and  John  Yanderbilt,  Esq^  administrators  to  the  estate 
of  Joost  Debeavois,  deceased,  to  sell  and  dispose  of  the  real 
estate  of  the  said  Joost  Debeavois,  for  the  payment  of  his 
debts  and  other  purposes, 256 

Debts: 

An  act  for  the  more  speedy  recovery  of  debts  to  the  value  of  £10,  283 

An  act  to  amend  an  act  entitled  ''An  act  for  the  more  speedy 
recovery  of  debts  to  the  value  of  $25,  and  for  other  purposes,"  340 

An  act  to  amend  an  act  relative  to  debts  due  to  persons  within 
the  enemy's  lines, 248 

An  act  to  enable  persons  to  discharge  debts  due  to  this  State 
for  moneys  loaned  while  this  State  was  a  Colony, 271 

An  act  to  amend  an  act  entitled  ''Aji  act  concerning  the  reco- 
very of  debts  and  demands  to  the  value  of  £10,  in  the  city 
of  New  York,"  passed  the  16th  day  of  February,  1797, 325 

Deeds  and  Conyeyances: 

An  act  to  cure  certain  defects  in  deeds  and  conveyances  of  real 
estate, 274 

An  act  concerning  the  proof  of  deeds  and  conveyances, 321 

An  act  to  authorize  the  guardians  of  Phebe  6.  Hart,  Sally  Ann 
Bloom,  Eliza  JBloom  and  Jane  Bloom,  to  execute  a  deed  to 
James  Gazley, 367 

Defense  : 

An  act  for  raising  seven  hundred  men  to  be  employed  in  the 
defense  of  this  State 214 

Delaware  County: 

Act  relative  to  Court  House  and  Gaol  in, 317 
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Descektb:  PAQi. 

An  act  r^nlatinff descents, •-•  373 


Deserters: 

An  act  to  aid  in  the  apprehension  of  deserten  from  the  Armj 
and  Navy  of  the  United  States, 377 

Devoe,  William  H.: 

An  act  for  the  relief  of  Williani  H.  Devoe, 356 

Disorderly  Persons: 

An  act  for  appreheDding  and  punishing  disorderly  persoiUy. . . .  286 

Divorces: 

An  act  directing  a  mode  of  trial  and  allowing  of  divorces  in  cases 
of  adultery, 282 

Dower  : 

An  act  relative  to  Dower  in  certain  cases  therein  mentioned,  . .  333 

Duties: 

An  act  to  explain  and  amend  an  act  entitled  ^An  act  imposing 
duties  on  certain  goods,  wares  and  merchandise  imported  into 
this  SUte,"  passed  I8th  November,  1784, 267 

E. 
Elections  : 

An  act  for  electing  representatives  for  this  State  in  the  House 
of  Representatives  of  the  Congress  of  the  United  States  of 
America, 299 

An  act  prescribing  the  manner  of  holding  elections  for  Senators 
to  represent  this  State  in  the  Senate  of  the  United  States,. .  290 

An  act  to  prevent  frauds  at  elections,  and  for  other  purposes,. .  362 
An  act  to  prevent  frauds  at  elections,  and  for  other  purposes, . .  362 
An  act  to  regulate  elections  within  this  State, 20S 

Embargo: 

See  Assessments. 
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Emigbation  :  p^^^ 

An  act  to  incorporate  the  German  Society  for  encoaraging  emi- 
gration irom  Germany ;  relieving  the  distresses  of  emigrants, 
and  promoting  useful  knowledge  among  their  countrymen,  . .  2*13 

Enemy: 

An  act  relative  to  supplying  the, 240 

Entails  and  Conveyances: 

An  act  to  remove  doubts  respecting  an  act  entitled  **An  act  to 
abolish  entails ;  to  confirm  conveyances  by  tenants  in  tail ;  to 
distribute  estates  real  of  intestates ;  to  remedy  defective  con- 
veyances to  joint  tenants,  and  directing  the  mode  of  such 
conveyances  in  future,"  passed  the  12th  of  July,  1782, 270 

Escapes  : 

An  act  relative  to  involuntary, 227 

Examination  of  Witnesses: 

An  act  to  enable  the  Courts  to  issue  commissions,  &c., 259 

Exportation  op  Flour,  &c.  : 

An  act  to  prevent  the  exportation  of  flour,  meal  and  grain  out 
of  this  State, 203 

F. 

Fairchild,  Nancy: 

An  act  for  the  relief  of  Nancy  Fairchild  and  her  infant  son,  369 

Farmers'  Hall  Academy: 

An  act  to  authorize  the  Trustees  of  Farmers'  Hall  Academy  to 
be  Trustees  of  a  Common  School  District,  and  for  other  pmv 
poses, 400 

Femes  Covert: 

An  act  for  the  security  of  the  estates  of  femes  covert  in  certain 
cases, 366 

Ferry: 

An  act  for  establishing  and  regulating  a  ferry  across  the  Hud- 
son river,  between  the  town  of  Mount  Pleasant  in  the  county 
67 


680  The  Council  op  Revision. 

PAOI 

of  Westchester,  and   Clarkstown    iu  the  connty  of  Rock- 
land,   320 

Fees: 

An  act  for  regulating  the  fees  of  the  several  officers  and  minis- 
ters of  the  Courts  of  Justice  within  this  State, 285 

Finances  : 

An  act  relative  to  the  finances  of  the  United  States, 237 

Fitch,  John: 

An  act  repealing  an  act  entitled  "An  act  for  granting  and  secur- 
ing to  John  Fitch  the  sole  right  and  advantage  of  making  and 
employing  tlie  steamboat  by  him  lately  invented,  and  for 
other  purposes," 315 

Ford,  James: 

An  act  for  the  relief  of  James  Ford, 365 

Forfeited  Estates: 

An  act  for  the  immediate  sale  of  part  of  the  forfeited  estates,  229 

An  act  for  the  speedy  sale  of  the  confiscated  and  forfeited  estates 
within  this  State,  and  for  other  purposes  therein  mentioned,  256 

An  act  limiting  the  period  of  bringing  claims  and  prosecutions 
against  forfeited  estates, 376 

Forfeited  Lands: 

An  act  for  the  amendment  of  the  law  directing  the  sales  of  for- 
feited lands, 233 

Forfeitures  and  Confiscations: 

An  act  for  forfeitures  and  confiscations,  and  for  declaring  the 
sovereignty  of  the  people  of  this  State  in  respect  of  all  pro- 
perty within  the  same, 220 

Freedom  and  Independence  of  New  York: 

An  act  to  preserve  the  freedom  and  independence  of  this  State, 
and  for  other  purposes  therein  mentioned, 254 
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Free  Boad:  p^^^ 

An  act  granting  to  John  R.  Hallenbake,  and  such  other  persons 
as  with  him  shall  associate,  the  privileges  of  laying  out  and 
constructing  a  free  road, 841 

a. 

General  Sessions: 

An  act  concerning  the  Courts  of  General  Sessions  of  the  Peace,  388 

Gebman  Society: 

An  act  to  incorporate  the, 273 

Gilchrist,  William: 

An  act  for  the  relief  of, 277 

Government: 

An  act  relative  to, 234 

Gospel  Purposes: 

An  act  incorporating  trustees  to  manage  such  funds  as  Alexan- 
der Proudfit  may  dispose  of  for  pious  and  charitable  gospel 
purposes, 369 

H. 

HA-ciNEY  Coaches  and  Wheel  Carriages: 

An  act  relative  to, 294 

Hallenbake,  John  R: 

An  act  granting  the  privileges  to;  to  lay  out  and  construct  a 
free  road, 341 

Hardenburgh,  Nicholas: 

An  act  for  the  relief  of  Nicholas  Hardenburgh,  Thomas  C.  Jan- 
sen  and  others,  and  for  other  purposes, 357 

Harlaem  Bridge  Company: 

An  act  to  revive  and  amend  the  act  entitled  ''An  act  to  incorpo- 
rate the  Harlaem  Bridge  Company,  and  for  building  another 
Abridge  across  the  EUurlaem  river,^ 875 


^  1 
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ELilBLArm  Common  Lands:  paqb. 

An  act  in  addition  to  "An  act  relative  to  the  common  lands  of 
the  frceholdera  and  inhabitants  of  Harlaem/'  passed  March 
28,  1820, 399 

Henry,  John: 

An  act  for  the  relief  of  John  Henry  and  others, 291 

Herkimeb  County: 

An  act  reli^ive  to  Court  House  and  Gaol  in, 309 

Highways  : 

An  act  to  amend  an  act  entitled  "An  act  to  regulate  highways 
in  relation  to  certain  towns  in  the  county  of  Westchester,''  . .  339 

An  act  repealing  part  of  the  act  entitled  '^An  act  to  regulate 
highways," 324 

Highways  and  Private  Roads: 

An  act  further  to  amend  the  act  entitled  "An  act  for  the  better 
laying  out,  regulating  and  keeping  in  repair  all  common  and 
public  highways  and  private  roads  in  the  counties  of  Ulster, 
Orange,  Dutchess,  Washington,  Westchester,  Albany  and 
Montgomery," 305 

Highways  and  Streets: 

An  act  relative  to, 303 

HoNEYWooD,  St.  John: 

An  act  to  enable  St  John  Honeywood  to  continue  an  attorney 
in  certain  causes, 311 

Horse  Racing: 

An  act  to  prevent  Horse  Racing  and  Theatrical  Entertainments,  228 

Hudson  City  : 

An  act  relative  to  a  night  watch  in, 310 

I. 

Immorality  : 

An  act  to  amend  the  act  entitled  ^An  act  for  suppressing  immo- 
rality,"   ;. .  316 
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Importation  :  pack. 

An  act  relative  to, 267 

Incorporation  : 

An  act  incorporating  the  several  tradesmen  and  mechanics  of 
the  city  and  county  of  New  York, 261 

An  act  incorporating  the  inhabitants  residing  within  the  limits 
therein  mentioned  (Hudson,  N.  Y.), 274 

An  act  to  incorporate  the  trustees  of  the  Marine  Hospital,  in  the 
city  of  New  York, '. 330 

An  act  for  incorporating  the  Newburgh  Aqueduct  Association, 
and  for  other  purposes, 335 

An  act  to  incorporate  the  Bank  of  Niagara, 380 

Indemnity: 

An  act  to  indemnify  the  sheriff  of  the  county  of  Ulster  against 
involuntary  escapes  on  civil  processes,  and  for  other  pur- 
poses therein  mentioned, 227 

An  act  for  the  indemnification  of  the  Commissioners  of  Seques- 
tration, and  the  Commissioners  of  Forfeitures,  and  the  lessees 
under  them,  and  for  other  purposes  therein  mentioned, ....  265 

Indians: 

An  act  for  the  better  support  of  the  Oneida,  Onondaga  and 
Cayuga  Indians,  and  for  other  purposes  therein  mentioned, . .  808 

Inoculation  : 

^  An  act  to  regulate  inoculation  for  the  small  pox  in  the  city  and 
county  of  Albany,  and  in  the  counties  of  Sufiblk  and 
Dutchess, 258 

Insolvent  Debtors: 

An  act  for  the  relief  of  certain  insolvent  debtors  with  respect 
to  the  imprisonment  of  their  persons, 244 

Insurance: 

An  act  to  restrain  insurance  of  lottery  tickets^  and  for  other 
purpose^ 846 
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Inthstatks'  Estates:  pagi 

An  act  for  settling  intestates'  estates,  proving  wilJs  and  granting 
administrations, 279 

An  act  for  settling  intestates'  estates,  proving  willa  and  granting 
administrations, 281 


J. 

Jansen,  Thomas  C: 

An  act  for  the  relief  o^ 357 

Joint  Tenants  and  Tenants  in  Tail  : 

An  act  conccminfir  joint  tenants  and  tenants  in  tail  reiralatinir 

,       d«^«d.U^».^ T'.,,. 

Jones,  Andrew,  Eepbesentatives  of  : 

An  act  for  the  relief  of  the  representatives  of  Andrew  Jones, 
deceased, 361 

Judges: 

An  act  concerning  the  Jndges  of  the  Supreme  Court, 370 

L. 
Levies: 

An  act  relative  to, 237 

Libels: 

An  act  relative  to, 328 

Lock  Navigations: 

An  act  to  amend  an  act  entitled  ''An  act  for  establishing  and 
opening  lock  navigations  within  this  State," 301 

LoTTEBY  Tickets: 

An  act  to  restrain  insurance  of  lottery  tickets,  and  for  other 
purposes, 345 

M. 

Marine  Hospital: 

An  act  relative  to  the,  in  the  City  of  New  York, 330 


Index  of  Bills  Vetoed  by  the  Council.  535 

Makvin,  Anthony:  paqk. 

An  act  relative  to  tbc  real  estate  of  Anthony  Marvin,  deceased,  368 

Masters  in  Chancery: 

An  act  authorizing  Masters  in  Chancery  to  appoint  guardians 
for  infants, 323 

Military  Tract: 

An  act  to  establish  and  confirm  the  original  surveys  of  the  lots 
in  the  Military  Tract, 356 

Militia  : 

An  act  to  amend  an  act  entitled  "  An  act  for  regulating  the 
Militia  of  the  State  of  New  York," 238 

An  act  further  to  amend  the  act  entitled  *^An  act  to  organize  the 
Militia  of  this  State," 313 

Mill-Dam  and  Grist-Mills: 

An  act  authorizing  John  Marshall  and  Gilbert  Brown  to  erect  a 
mill-dam  and  grist-mills  across  and  upon  Mill  creek,  in  the 
town  of  Rye,  and  county  of  Westchester,  and  to  enable  certain 
persons  interested  in  lands  contiguous  thereto,  to  assent  to  the 
same, 320 

MiNISINK : 

An  act  for  rebuilding  a  bridge  in  the  town  of^ 402 

Money: 

An  act  for  raising  £100,000  within  the  several  counties  therein 
mentioned,   252 

An  act  for  raising  a  further  sum  of  money  for  repairing  the 
Court  House  and  Gaol  in  the  county  of  Herkimer, 309 

An  act  enabling  the  Mayor,  Recorder,  Aldermen  and  Common- 
alty of  the  city  of  Hudson,  to  order  the  raising  money  for  the 
payment  of  a  night  watch,  810 

An  act  authorizing  the  Mayor,  Aldermen  and  Commonalty  of 
the  city  of  Albany,  to  raise  a  sum  of  money,  by  tax,  for 
defraying  the  expense  of  lighting  the  lamps  and  for  the  sup- 
port of  a  night  watch, 811 
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817 
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oocbSt  of  Xev  Yoik, 261 

j^  Ki  t»  obS!^  fhs  MKvot,  Aldermen  and  Commonalty  in 
CcBEBCS  Co«Ma!  coareBcdL  to  order  the  raising  moneys,  by 
fcr  tl^  saiateaaBce  of  the  poor  and  other  contingent 

in  said  dty  of  Xew  York, 276 


,%m  Kl  to  ini«t  &e  Marcx;  Aldennen  and  Commonalty  of  the 
<ST  ci  Sew  Yotk  vith  power  tc  license  and  regulate  the 
lees  cf  kacfaifT  coaches,  and  to  lay  a  tax  on  all  wheel  car- 
ra^»  within  the  dtr  and  coonU-  of  Xew  York, 294 


An  jKt  to  euMe  tiie  Majw,  Aldennen  and  Commonalty  of  the 
<ixr  <^  Xew  Yctk  to  wder  the  raising  moneys,  by  tax,  for 
the  pop^ses  therein  mentioned, 298 
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PAGK. 

An  act  for  vesting  the  lands  appropriated  for  highways  and 
streets  in  the  city  of  New  York,  in  the  corporation  of  said 
city, 303 

An  act  to  authorize  the  raising  moneys,  by  tax,  in  the  city  and 
connty  of  New  York,  for  defraying  the  public  expenses, ....   309 

An  act  to  amend  an  act  entitled  "An  act  concerning  the 
recovery  of  debts  and  demands  to  the  value  of  £10  in  the 
city  of  New  York,"  passed  the  16th  day  of  February,  1797, . .   825 

An  act  relative  to  the  election  of  charter  officers  in  the  city  of 
New  York, 327 

An  act  to  incorporate  the  Trustees  of  the  Marine  Hospital  in  the 
city  of  New  York, 330 

An  act  relative  to  Columbia  College,  in  the  city  of  New  York,  344 

An  act  for  laying  out  Canal  street,  in  the  city  of  New  York, 
and  for  amending  the  acts  relating  to  streets  aind  roads 
therein  mentioned, 350 

An  act  to  establish  surveys  in  the  city  of  New  York,  and  to 
grant  additional  powers  to  the  Mayor,  Aldermen  and  Com- 
monalty of  the  said  city  in  relation  thereto, 355 

An  act  for  granting  relief  in  certain  cases  to  the  inhabitants  of 
the  city  of  New  York,  and  to  the  inhabitants  of  the  town  of 
Brooklyn  in  Kings  county, 357 

An  act  concerning  vessels  in  the  port  of  New  York, 377 

An  act  relative  to  the  Roman  Catholic  Benevolent  Society  in 
the  city  of  New  York, 388 

Niagara : 

An  act  to  incorporate  the  Bank  of, 380 

Night  Watch: 

An  act  concerning  a  night  watch  in  the  City  of  Hudson, 310 

An  act  concerning  a  night  watch  in  the  City  of  Albany, 311 
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Public  Oppicebs:  pagk. 

An  act  to  stay  suits  against  public  officers  for  a  limited  time,  244 


Queens  County: 

An  act  relative  to  the  Court  House  and  Gaol  in, 817 


Reuep: 

An  act  to  relieve  certain  persons  in  the  county  of  Charlotte  from 
the  penalty  of  an  act  entitled  ^^  An  act  for  raising  levies  to 
reinforce  the  army  of  the  United  States," 237 

An  act  for  the  relief  of  certain  insolvent  debtors  in  respect 
to  the  imprisonment  of  their  persons, 244 

An  act  for  the  relief  of  William  Gilchrist, 277 

An  act  for  the  relief  of  the  creditors  of  William  Van  Derlocht,  289 

An  act  for  the  relief  of  John  Henry  andsothers, 291 

An  act  for  the  relief  of  Mathew  Trotter, 304 

An  act  for  the  relief  of  certain  persons  claiming  lands  in  the 
patents  therein  mentioned, 305 

An  act  for  the  relief  of  Anna  Breadbake, 314 

An  act  for  the  relief  of  Nathaniel  Shaler  and  others, 330 

An  act  for  the  relief  of  Mary  Reynolds,  administratrix  of  Andrew 
Reynolds,  deceased, 335 

An  act  for  the  relief  of  William  H.  Bevoe, 856 

An  act  for  the  relief  of  Nicholas  Hardenburgh,  Thomas  C.  Jan- 
sen  and  others,  and  for  other  purposes, 357 
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Aa  «(  TKUHS^  >»  ait  Gm  and  Coort  Hoaae  m, 317 
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A^  «ct  XY  »«  j^ijwna  ^^  tbe  salaries  of  the  several  offieen  of 
t^«nrMnnifc>  ani  5Ly  ether  impuaci  therein  mentioned,  ....  278 

Ak  «c«  i)r  ;&«  wiigus  «f  certain  oficera  of  Gofetnmenti  and 
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Schenectady  :  pxgk. 

An  act  relative  to  the  city  of  Schenectady, 401 

ScHOHABiE  County: 

An  act  concerning  Court  House  and  Gaol  in, 817 

Schoharie  Turnpike: 

An  act  relative  to  the  eastern  branch  of  the, 372 

Schultzs,  John,  Heirs  of: 

An  act  for  the  relief  of  the  heirs  of  John  Schultzs,  deceased, . .  868 

Seamen: 

An  act  giving  certain  powers  to  magistrates  of  this  State,  in 
in  relation  to  seamen  in  foreign  service, 818 

Senatorial  Districts: 

An  act  to  equalize  the  four  great  districts  of  the  State, 852 

Settlement  of  Lands  : 

Au  act  relative  to  the, 253 

Shaleb,  Nathaniel: 

An  act  for  the  relief  of  Nathaniel  Shaler  and  others, 830 

Slavery  : 

An  act  for  the  gradual  abolition  of  slavery  within  this  State,. .   268 

Smith,  ZilphA: 

An  act  authorizing  Zilpha  Smith  to  convey,  by  deed,  the  title 
to  certain  lots  of  land, 834 

Sovereignty  : 

An  act  for  forfeitures  and  confiscations,  and  for  declaring  the 
'sovereignty  of  the  people  of  this  State  in  respect  of  all  pro- 
perty within  the  same, 220 

Stage  Wagons: 

An  act  supplementary  to  the  act  entitled  ^An  act  to  grant  to 
Terence  Donnelly  and  others  the  exclusive  right  of  running 
stage  wagons  on  the  west  side  of  Hudson  River,  between  the 
city  of  Albany  and  the  northern  boundary 'line  of  the  State 
of  New  Jersey,"  passed  the  26th  day  of  February,  1808,. .  8*49 
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Statute  of  Limitations:  p^^ 

An  act  to  amend  the, 317 

Steuben  County: 

An  act  declaring  the  waters  of  Stenben  coonty  to  be  public 
highways, 324 

Supplying  the  Enemy: 

An  act  to  prevent  evil-minded  persons  supplying  the  enemy  with 
provisions,  and  for  other  purposes  therein  mentioned, 240 

Supreme  Court: 

An  act  to  appoint  a  place  of  holding  the  Supreme  Court  of 
Judicature  of  this  State  in  future,  and  to  prolong  the  terms 
thereof,  and  for  other  purposes  therein  mentioned, 272 

An  act  concerning  the  Judges  of  the  Supreme  Court, 370 

.  An  act  to  amend  an  act  entitled  "An  act  concerning  the  clerks 
of  the  Supreme  Court  of  this  State,  and  for  other  purposes,"  371 

Surveys : 

An  act  to  establish  surveys  in  the  city  of  New  York,  &c^ ....  355 

An  act  to  establish  and  confirm  the  original  surveys  of  the  lots 
in  the  Military  Tract, 356 

Suspension  : 

An  act  to  suspend  certain  parts  of  an  act  entitled  "An  act  for 
raising  by  tax  a  sum  equal  to  $150,000  in  specie,"  and  Qf  an 
act  entitled  "An  act  approving  of  the  act  of  Congress  of  the 
18th  day  of  March,  1780,  relative  to  the  finances  of  the 
United  States,  and  making  provision  for  redeeming  the  pro- 
portion of  this  State  of  th^  Bills  of  Credit  to  be  emitted  in 
pursuance  of  the  said  act  of  Congress,  and  for  other  purposes 
therein  mentioned," 237 

T. 

Tax: 

An  act  for  raising  a  further  sum  by  tax,  to  be  applied  towards 
the  public  exigencies  of  this  State, 214 
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An  act  for  raising  a  tax  in  specie,  and  a  tax  in  paper  currency,  241 

An  act  for  raising  uie  sum  of  £18,000,  and  the  further  sum  of 
£18,000  by  tax  inrithin  this  State,  and  for  settling  public 
accounts, 243 

An  act  to  enable  the  Mayor,  Recorder  and  Aldermen  of  the 
City  and  County  of  New  York,  to  raise  moneys  by  tax  for 
the  purposes  therein  mentioned, 251 

An  act  for  raising  £100,000  within  the  several  counties  therein 
mentioned, 252 

An  act  to  prevent  delay  in  the  collection  of  taxes,  and  for  giving 
relief  in  certain  cases, 266 

An  act  to  enable  the  Mayor,  Aldermen  and  Commonalty  in 
Common  Council  convened,  to  order  the  raising  moneys  by 
tax  for  the  maintenance  of  the  poor  and  other  contingent 
expenses  arising  in  the  said  city  of  New  York, 276 

An  act  to  enable  the  Mayor,  Aldermen  and  Commonalty  of  the 
city  of  New  York  to  order  the  raising  moneys  by  tax  for  the 
purposes  therein  mentioned, 298 

An  act  to  authorize  the  raising  moneys  by  tax  in  the  City  and 
County  of  New  York,  for  defraying  the  public  expenses,  . . .  309 

An  act  for  raising  a  further  sum  of  money  for  repairing  the 
Court  House  and  Gaol  in  the  county  of  Herkimer, 309 

An  act  enabling  the  Mayor,  Recorder,  Aldermen  and  Common- 
alty of  the  city  of  Hudson  to  order  the  raising  n;oney  for 
the  payment  of  a  night  watch, 310 

An  act  authorizing  the  Mayor,  Aldermen  and  Commonalty  of 
the  city  of  Albany  to  raise  a  sum  of  money  by  tax  for  defray- 
ing the  expense  of  lighting  the  lamps,  and  for  the  support  of  - 
a  night  watch, 311 

An  act  to  vest  certain  powers  in  the  freeholders  and  inhabitants 
of  the  villages  of  Troy  and  Lansingburgh,  and  for  other  pur- 
poses therein  mentioned, 312 
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Tradesmen  and  Mechanics'  Incorpobation  :  pxob. 

An  act  relative  to, 261 

Tbotter,  Mathew: 

An  act  for  the  relief  o^ 304 

Troy  and  Lansingbitrgh  : 

An  act  in  relation  to  the  yillages  of, 312 

Trustees  : 

An  act  incorporating  trustees  to  manage  such  fonds  as  Alexan- 
der Proudfit  may  dispose  of  for  pious  and  charitable  Gospel 
purposes, 360 

An  act  to  vest  the  estate  of  William  R.  Van  Cortlandt  in  trus- 
tees for  the  payment  of  his  debts,  and  other  purposes, 275 

An  act  to  incorporate  the  trustees  of  the  Marine  Hospital,  in 
the  City  of  New  York, 330 

An  act  to  enable  the  Trustees  of  the  Reformed  Butch  Church, 
of  the  township  of  New  Utrecht,  in  Kings  county,  to  sell  the 
parcel  of  land  therein  mentioned, 352 

An  act  to  authorize  the  Trustees  of  Farmers'  Hall  Academy  to 
be  Trustees  of  a  Common  School  District,  and  for  other  pur- 
poses,    400 

Twenty-Five  Dollar  Debts:    . 

An  act  for  the  recovery  o^ 340 

U. 

Unappropriated  and  Forfeited  Lands: 

An  act  to  amend  an  act  entitled  "An  act  relative  to  unappro- 
priated and  forfeited  lands,  and  for  other  purposes,'' 342 

V. 

Vagrants  and  Lewd  Persons: 

See  act  for  the  more  easy  assessment  of  taxes  in  the  City  and 

County  of  New  York,  &c^ 257 
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Witnesses: 

An  act  to  enable  the  courts,  &c.,  to  issue  commissions,  Jbc.,. . .  259 

An  act  to  amend  ''An  act  to  perpetuate  the  testimony  of  wit- 
nesses in  certain  cases,"  passed  April  5,  1813, 395 

Wool  Carding  and  Spinning  Machines: 

An  act  for  granting  and  securing  to  Philo  Norton  the  sole  right 
and  advantage  of  erecting  and  employing  for  a  limited  time, 
machines  for  carding  wool  and  spinning  flax  and  hemp  within 
certain  counties  within  this  State, 327 


ALPHABETICAL  INDEI 


OF    BILLS    IN    THE   APPENDIX. 


A. 
Ajcendment  of  Acts: 


422,  447 


America,  Bank  of: 

An  act  to  incorporate  the  stockholders  of  the  Bank  of  America,  432 

American  Manufactures: 

An  act  for  the  encouragement  of, 438 

Apportionment  : 

An  act  apportioning  the  representation  of  this  State  according 
to  the  rule  prescribed  by  the  Constitution, 448 

B. 

Banking  Associations  : 

An  act  to  restrain  unincorporated  Banking  Associations, ....  425 

Banks  : 

An  act  to  incorporate  the  Stockholders  of  the  Merchants'  Bank 
in  the  city  of  New  York, 427 

An  act  to  incorporate  the  Stockholders  of  the  Union  Bank  in 
the  city  of  New  York, 430 

An  act  to  incorporate  the  Stockholders  of  the  Bank  of  Ame- 
rica,   432 
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Bills  of  Credit:  paqi. 

An  act  for  emitting  the  sum  of  i>200,000  in  Bills  of  Credit  for 
the  purposes  therein  mentioned, 409,  412,  414 


C. 

Commissioners  : 

An  act  appointing  Commissioners  with  power  to  declare  the 
consent  of  the  Legislature  of  this  State,  that  a  certain  ter- 
ritory within  the  jurisdiction  thereof  should  be  formed  or 
erected  into  a  new  State, 416 

Creditors  : 

An  act  for  the  relief  of  Creditors  against  Heirs,  Devisees,  Exe- 
cutors and  Administrators,  and  for  proving  Wills  respect- 
ing Real  Estates, •  •  •  408 


Delord,  Henry: 

An  act  for  the  relief  of, 429 

Dueling  :  , 

An  act  to  suppress  dueling, 449 


E. 

Elections  : 

An  act  to  amend  an  act  entitled  ^An  act  for  regulating  elec- 
tions," passed  March  29th,  1813 447 

An  act  concerning  the  elections  of  United  States  Senators, ....  418 

An  act  concerning  the  election  of  Representatives  in  Con- 
gress,   433 


I. 

Immorality 

An  act  to  amend  the  act  entitled  ^* An  act  for  suppressing  immo- 
rality,**   ,. . .  422 
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Inoobporations  :  p^^jj^ 

An  act  to  incorporate  the  Stockholders  of  the  Merchants'  Bank 
in  the  city  of  New  York, 427 

An  act  to  incorporate  the  Stockholders  of  the  Union  Bank  in 
the  city  of  New  York, ; 430 

An  act  to  incorporate  the  Stockholders  of  the  Bank  of  Ame- 
rica,     482 

J. 

Judges: 

An  act  concerning  the  Judges  of  the  Supreme  Court, 436 

M. 
Herchants'  Bank: 

An  act  to  incorporate  the  Stockholders  of  the  Merchants'  Bank 
in  the  city  of  New  York,. 421 

N. 

New  York  City: 

An  act  to  authorize  the  raising  moneys  by  tax  in  the  city  and 
county  of  New  York,  for  defraying  the  public  expenses,. . . .  410 

An  act  for  suppljdng  the  city  of  New  York  with  pure  and 
wholesome  water, 423 

An  act  to  increase  the  number  of  wards  in  the  city  of  New  York 
and  equalize  the  same, 423 

• 

An  act  to  incorporate  the  Stockholders  of  the  Merchants*  Bank 
in  the  city  of  New  York, 427 

Au  act  to  incorporate  the  Stockholders  of  the  Union  Bank  in 
the  City  of  New  York, : . . .  430 

An  act  to  incorporate  the  Stockholders  of  the  Bank  of  Ame- 
rica,  432 
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Aa  Kt  to  aBShonae  the  laiaiii^  of  a  coipa  of  Sea  Fencibles,. .  445 


Am  act  for  presmbiag  the  times,  places  and  maimer  of  holding 
esectMS  for  Seaaton  to  lefMresent  this  State  in  the  Senate  of 
lift  CoigraaB  of  tiie  United  States  <tf  America, 418 


An  act  to  icadu  lift  f^mda  of  this  State  more  prodnctiTe  of 
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SuPBEME  Court:  pj^o^ 

An  act  concerDing  the  Judges  of  the  Supreme  Courts 436 

T. 

Tax: 

An  act  to  authorize  the  raising  moneys  by  tax  in  the  city  and 
cou]}ty  of  New  York  for  defraying  the  public  expenses, 410 

Trinity  Church: 

An  act  to  alter  the  name  of  the  corporation  of  Trinity  Church 
in  New  York,  and  for  other  purposes, 430 

Troops: 

An  act  to  authorize  the  raising  of  troops  for  the  defense  of  this 
State, 443 

U. 

Union  Bank: 

An  act  to  incorporate  the  Stockholders  of  the  Union  Bank  in 
the  city  of  New  York, 430 

V. 

Vermont : 

An  act  concerning  the  erection  of  the  district  of  Vermont  into 
a  new  State, ; 416 

Vessels  : 

An  act  concerning  vessels  in  the  port  of  New  York,.  ».\ 442 

Water  : 

An  act  for  supplying  the  city  of  New  York  with  pure  and 
wholesome  water, 423 

Wills: 

An  act  relative  to  proving  Wills  respecting  real  estates, •  408 
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Abolition  of  Slavery, 523 

Administration  of  Government, • 284 

Admiralty  Colleges  in  Holland, 73 

Admiralty  Court,  History  of, 72-84 

Albany  Night  Watch, 311 

Alexander  (James),  appointed  Attorney -General, 52 

Alienism, 246 

Amendment  of  Acts,  233,  238,  248,  267,  293,  301,  305,  313, 

316,  317,  325,  838,  339,  340,  342,  371,  375,  895,  422,  447 

America,  Bank  of^ 432 

•    American  Manufactures, 488 

Appointment,  Sketch  of  the  Council  of, 109,  110 

Apportionment, : 448 

Army,  U.  S., 287 

Assessments, " 235 

Attorney-Generals  (Assistant), 37,  174,  175 

Attwood  (William),  Chief  Justice  of  the  Supreme  Court,  • . ,  31 

Appointment, 60 

Judge,  Court  of  Admiralty, 74 

B. 

Bank  of  America,  Charter  of; 132,  138,  432 

Bank  of  Niagara, 880 

Banking  Associations, 425 

Banks, 427,  480,  432 
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J:=iCKe  Scrreme  Court, 56,    60 

AzsicT  relanre  to  Constitntioii  of  United  States, . . .  183,  184 
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Oz^ecixs  toBiEs. 306,  316 

BessccL  (Boben>.  Mairfial  and  Provost  Marshal  High  Goort 
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Binisil  ( John\  appcxnted  Circuit  Judge^  8th  Circuit, 67 

Bloom   ^Geoige),  appointed  District  Attorney,  Middle  Dis- 

mcx^ 173 

Board  cf  Trade  and  Plantations,  Sketch  o^ 31 

Bounrr  Lands. 293 

Bradford  (William),  Editions  of  Colonial .  La¥rs,.' 37 

Bradley  ^Bicfaard),  app<Hnted  Attaniej-General, 52 

Bieadhake  (AnnaX 314 

Bd^ige^  rebuilding  in  Town  of  Minisink, 402 

Biidgies  (John),  appointed  Chief  Justice  and  Justice  Supreme 

Court, 50,    51 

Judge  of  Yice-Admiralty, 75 

Bions<Hi  (Greene  C),  appointed  Chief  Justice  and  Justice 

Supreme  Court, 66 

Attorney-General, 67 

Branson  (Isaac  H.),  appointed  Circuit  Judge,  5th  Circuit, ...    67 

Bxooke  (Chidley\  Justice,  suspended  firom  office, 29 

Appointed  Justice  Supreme  Court, 50 
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Brooklyn,  relief  to  inliabitants  o^ 857 

Broughton  (Sampson),  Attorney-General, 51 

Broughton  (Sampson  Shelton),  appointed  Attorney-General,    51 

Burr  (Aaron),  appointed  Attorney -General, 60 

Butler  (B.  P.),  Eevised  Statutes, 69 
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Canajoliaiie  and  Palatine  Bridge, 850 

Canal  Street,  City  of  New  York, 850 

Chambers  (John),  Justice  Supreme  Court,  appointment, 51 

Chancellor,  Governors  of  the  Province  acting  as, 16 

Chancellors  and  Vice-Chancellors,  appointment  oi^ 18 

Chancery, 889 

Chapman  (Eunice),  relief  of, 881 

Charter  Officers,  City  of  New  York, 827 

Chenango  County,  Waters  in,  Public  Highways, 824 

Chief  Justices  and  Justices  Supreme  Court,  Occupation,  50,    51 

Salaries, 29,  82,  57,    58 

Tenure, 88,  58,    62 

Churches, 329,  352,  860 

Circuit  and  Oyer  and  Terminer  Courts,  Clerk  o^ 87,    66 

Circuit  Courts, • 84,  35,  68,    68 

Circuit  Courts  Clerks  o^ 64 

Clinton  (De  Witt),  Biographical  Sketch  of, 188-148 

Clinton  (George),  Biographical  Sketch  of, 87-111 

Elected  Governor  and  Lieutenant-Governor, 54 

Objections  to  Bills  not  sanctioned  by  Council, 416 

Code  of  Procedure, 69 

Confiscated  and  Forfeited  Estate^, 256 

Colonial  Council,  Sketch  o^ 28 

Colonial  General  Assembly,  Sketch  o^ 25 

Columbia  College, 844 

Commissioners,  416 

Commissions  for  Examination  of  Witnesses, 259 

Commissioners  of  Land  Office,  288 

Comissioners  of  Sequestration, 245,  265 

Commissioners  of  Turnpike  Boads, 888 
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ToU  Bridge, 894 
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Paok 

Tompkins  (Daniel  D.),  Biographical  Sketch, 130^187 

Appointed  Justice  Supreme  Court, 60 

Objections  to  Bills  sanctioned  by  Council, 875 

Tracy  (Albert  H.),  appointed  Circuit  Judge,  8th  Circuit, ....  67 

Tradesmen  and  Mechanics'  Incorporation, 261 

Trials  by  Jury  established  in  the  Courts  under  Act  of  1691,  27 

Trinity  Church, '. 489 

Troops, r 448 

Trotter  (Mathew),  relief  of, 804 

Troy  and  Lansingburgh, 812 

Trustees,. 275,  880,  852,  869,  400 

Tudor  (John),  appointed  Register  Court  of  Vice- Admiralty,  74 

Twenty-Five  Dollar  Debts, 840 

'         U. 

Ulshoeffer  (Michael),  Report  to  the  Assembly  relative  to  the 
objections  of  the  Council  of  Revision  to  the  Act  recom- 
mending a  Convention, 455-476 

Second  Report, 476-478 

Unappropriated  and  Forfeited  Lands, 342 

Union  Bank,  City  of  New  York, 430 

V. 

Vagrants  and  Lewd  Persons, 257 

Van  Buren  (John),  appointed  Attorney-General, 67 

Van  Buren  (Martin),  appointed  Attorney-General, 61 

Van  Cortlandt  (Pierre),  chosen  Lieutenant-Governor, 54 

Van  Cortlandt  (Stephen),  appointed  Chief  Justice  and  Justice 

Supreme  Court, ^  29,  50,    51 

Van  Cortlandt  (William  R),  Estate  of, 275 

Van  Dam  (Rip),  proceedings  in  Court  of  Exchequer  relative 

to,  and  Governor  Cosby, 70 

Van  Der  Donck  (Adriaen),  Remonstrance, 22 

Van  Derlocht  (William),  Creditors  of, 289 

Vanderpoel  (James),  appointed  Circuit  Judge,  8d  Circuit, ...  67 
Van  Ness  (William  P.),  and  John  Woodworth,  Revised  Laws 

of  1818, 58 


572  The  Council  of  Eevisiok. 

Paol 

Van  Ness  (William  W.),  Biographical  Sketcli  o^ 194 

And  John  Woodworth's  Revised  Laws  of  1813, 58 

Appointed  Justice  Supreme  Court, 60 

Objections  to  Bills  sanctioned  by  Council, 862,  365 

Van  Schaack  (Peter))  Digest  Laws  of  the  Province, 87 

Van  Vechten  (AbraJuun),  appointed  Attorney-General, 60 

Varick  (Bichard),  appointed  Attorney-General, .  • 60 

Vermont  Controversy,  History  oi^ 94-106 

Vermont,  erection  into  a  new  State, 416 

Vessels  in^the  Port  of  New  York, 877,  442 

Vice  and  Lnmorality,  the  more  effectual  suppression  of, . ...  282 

Vice-Chanoellorships  of  1st  and  8th  Circuits, 18,    19 

Assistant  Vice-Chancellorship,  1st  Circuit, 18 

Virginia  (1st  Colony), ♦ 153 

Virginia  (2d  Colony), 153 


W. 

Walters  (Bobert),  appointed  Justice  Supreme  Court^ ....  81,   60 
Walworth  (Reuben  H.),  appointed  Chancellor, 18 

Circuit  Judge,  4th  Circuit, « 67 

Warrants, 249 

Waste  and  Unappropriated  Lands, 253 

Water,  supplying  City  of  New  York, 423 

Waters, 824 

Webster  and  Skinner's  Edition  of  the  Laws, 58 

Wenham  (Thomas),  appointed  Justice  Supreme  Court, 50 

Westchester  Coimty,  highways  g£, 339 

Wheel  Carriages,  a  tax  on, 294 

Whiting  (Bowen),  appointed  Circuit  Judge,  7th  Circuit, 67 

Whittlesey  (Frederick)  appointed  Vice-Chancellor,  8th  Ci^ 
cuit, 19 

Justice  Supreme  Court, 66 

Willard  (John),  appointed  Circuit  Judge,  4th  Circuit, 67 

Williams  (Nathan),  appointed  Circuit  Judge,  5th  Circuit, 67 

Wills  and  Administrations, 279,  281,  895,  408 

Witnesses,  259 


General  Tnd^x.  578 

Paoi. 

Woodworth  (John),  Biographical  Sketch  of; 196-198 

Appointed  Justice  Supreme  Court, 60,    66 

Attomey-Gteneral, 60 

f  Objections  to  Bills  sanctioned  by  Council, 894 

Wool  Carding  and  Spinning  Machines, 827 


Y. 

Yates  (Joseph  C),  Biographical  Sketch  oi^ 144-146 

Appointed  Justice  Supreme  Court, 60 

Objections  to  Bills  sanctioned  by  Council, 850 

Yates  (Eobert),  Biographical  Sketch  of; 168-172 

Appointed  Chief  Justice  and  Justice  Supreme  Court, .  •  59,  60 
Objections  to  Bills  sanctioned  by  CouncU, 291,  811 

Z. 

Zenger  (John  Peter),  Trial  of, : 71 


IRRATA. 

Page  19,  2d  paragraph,  for  "  Lewis  H.  Sanford  succeeded  Murray  Hoffman 
as  Yice-Chancellor,"  read :  Lewis  H.  Sandford  succeeded  Murray  Hofiinaii  as 
Assdstant  Tice-Chancellor. 

Page  62,  1st  line,  for"Williain  Smith,"  read:  Williara  Smith  the  elder;** 
and  in  note  3,  for  "  1751,"  read  1752. 
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